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REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 

[Docket  No.  94-116-6] 

RIN  0576-AA84 

Importation  of  Fresh  Hass  Avocado 
Fruit  Grown  in  Michoacan,  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  to  allow  fr«sh  Hass 
avocado  fruit  grown  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico,  to  be  imported  into 
certain  areas  of  the  United  States, 
subject  to  certain  conditions.  We  are 
taking  this  action  in  response  to  a 
request  from  the  Mexican  Government 
and  after  reviewing  public  comments 
regarding  that  request  and  conducting  a 
pest  risk  assessment.  The  conditions  to 
which  the  importation  of  fresh  Hass 
avocado  ftnit  will  be  subject,  including 
pest  surveys  and  pest  risk-reducing 
cultural  practices,  packinghouse 
procedures,  inspection  and  shipping 
procedures,  and  restrictions  on  the  time 
of  year  shipments  may  enter  the  United 
States,  will  reduce  the  risk  of  pest 
introduction  to  an  insignificant  level. 
Fiirthermore,  climatic  conditions  in 
those  areas  of  the  United  States  into 
which  the  avocados  will  be  allowed  will 
preclude  the  establishment  in  the 
United  States  of  any  of  the  exotic  plant 
pests  that  may  atta^  avocados  in 
Michoacan,  Mexico. 

EFFECTIVE  DATE:  March  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  C.  Campbell,  Staff  Officer,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  139,  Riverdale,  MD  20737- 


1236,  (301)  734-6799;  E-mail: 
rcampbell@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Fruits  and  Vegetables  regulations 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States.  The 
regulations  do  not  provide  for  the 
importation  of  fresh  avocado  fruits 
grown  in  Mexico  into  the  United  States, 
except  to  Alaska  under  the  conditions 
specified  in  §  319.56-2bb. 

On  November  15, 1994,  we  published 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  in  the  Federal 
Register  (59  FR  59070-59071,  Docket 
No.  94-116-1)  announcing  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  had  received  a  request 
from  the  Government  of  Mexico  to 
aUow,  under  certain  conditions,  the 
importation  of  fresh  Hass  avocado  ftnit 
grown  in  approved  orchards  in 
approved  municipalities  in  Michoacan. 
Mexico,  into  certain  areas  of  the  United 
States.  We  solicited  comments 
concerning  the  Mexican  Government 
request  for  28  days  ending  on  December 

13. 1994,  and  two  public  hearings  were 
held  in  late  November  1994  concerning 
issues  raised  in  the  ANPR.  On  Deceml^r 

19. 1994,  we  published  a  document  in 
the  Federal  Register  (59  FR  65280, 
Docket  No.  94—116—2)  informing  the 
public  that  we  had  reopened  the 
comment  period  and  would  continue  to 
accept  comments  until  January  3, 1995, 
including  any  comments  received 
between  December  13 — ^the  close  of  the 
original  comment  period — and 
December  19.  By  the  close  of  the 
extended  comment  period,  we  had 
received  over  300  comments  concerning 
the  ANPR. 

On  July  3, 1995,  we  published  in  the 
Federal  Register  (60  FR  34831-34842, 
Docket  No.  94-116-3)  a  proposed  rule 
to  allow  fi«sh  Hass  avocado  fruit  grown 
in  approved  orchards  in  approved 
municipalities  in  Michoacan,  Mexico,  to 
be  imported  into  certain  areas  of  the 
United  States,  subject  to  certain 
conditions.  The  proposed  rule,  which 
was  published  in  response  to  the 


Mexican  Government  request 
mentioned  above,  included  additional 
proposed  phytosanitary  requirements 
that  we  believe  addressed  many  of  the 
concerns  expressed  in  the  comments 
received  in  response  to  our  November 
1994  ANPR.  The  proposed  rule  also 
annoimced  the  availability  of  two 
documents  that  examined  the  risks 
associated  with  the  proposed 
importation  program:  “Risk 
Management  Analysis:  A  Systems 
Approach  for  Mexican  Avocado,”  which 
is  referred  to  below  as  the  ri.sk 
management  analysis,  and  “Importation 
of  Avocado  Fruit  (Persea  americana) 
from  Mexico:  Supplemental  Pest  Risk 
Assessment,”  referred  to  below  as  the 
supplemental  pest  risk  assessment. 

Oin  August  4, 1995,  we  published  a 
notice  of  public  hearings  in  the  Federal 
Register  (60  FR  39889-39890,  Docket 
No.  94-116—4)  that  detailed  the  dates, 
times,  and  locations  of  five  public 
hearings  regarding  the  July  1995 
propos^  rule. 

We  solicited  comments  concerning 
the  Jvdy  3, 1995,  proposed  rule  for  105 
days  ending  on  cSctober  16. 1995.  We 
received  2,080  comments  by  that  date, 
including  211  oral  comments  delivered 
at  the  five  public  hearings.  Slightly 
more  than  60  percent  of  the 
commenters — 1,254  commenters  out  of 
2,080 — identified  themselves  as  working 
in  the  domestic  avocado  industry,  either 
directly  as  growers,  packers,  zmd 
shippers,  or  indirectly  as  part  of  their 
work  in  associated  fields  (agricultural 
consultants,  pest  control  advisors, 
nurserymen,  etc.).  The  remaining 
commenters  included  representatives  of 
other  agricultural  interests,  such  as 
apple  and  citrus  growers,  packers,  and 
shippers;  members  of  Congress; 
representatives  of  State,  lo^,  and 
foreign  governments;  university 
reseaixdiers  and  professors;  owners  and 
employees  of  produce  markets  and  retail 
operations;  consultants;  customs 
brokers;  and  representatives  of 
numerous  associations  such  as 
chambers  of  commerce,  farm  bureaus, 
marketing  associations,  consumer 
groups,  and  trade  associations.  Three 
hundred  and  ten  of  the  commenters 
supported  the  proposed  rule;  1,751 
opposed  it.  Twenty-three  of  those 
comments  opposing  the  proposal  were 
petitions  signed  by  a  total  of  958 
individuals.  Nineteen  of  the  comments 
neither  supported  nor  opposed  the 


5294  Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Rules  and  Regulations 


proposal;  8  of  those  comments  were 
postcards  containing  only  a  name  and 
address,  and  the  remaining  11 
comments  argued  both  sides  of  the 
issue,  asked  only  that  we  use  science  as 
the  sole  criterion  for  making  a  decision, 
or  discussed  risk  assessment 
methodology  in  general  terms. 

Those  commenters  who  supported  the 
proposed  rule  generally  expressed  their 
faith  in  the  ability  of  the  proposed 
systems  approach  to  allow  for  the  safe 
importation  of  Hass  avocados  from 
Mexico.  Many  of  those  commenters 
supporting  the  proposed  rule  also  cited 
the  need  for  the  United  States  to  lead 
the  way  in  the  elimination  of  non-tariff 
trade  barriers. 

The  comments  of  those  who  opposed 
the  proposed  rule  generally  fell  into  one 
of  three  categories:  (1)  Dissatisfaction 
with  the  quantity  or  quality  of  the  pest 
trapping  and  surveys  conducted  in 
Mexico  and  APHIS’  supporting 
documentation,  (2)  skepticism  with 
regard  to  how  closely  the  proposed 
safeguards  would  be  followed  in 
Mexico,  and  (3)  skepticism  regarding 
APHIS’  abihty  to  effectively  monitor 
and  enforce  the  safeguards  contained  in 
the  systems  approach.  These  concerns 
were  also  raised  in  a  study  prepared  by 
the  University  of  California  at 
Riverside’s  Center  for  Exotic  Pest 
Research  titled  “Risks  of  Exotic  Pest 
Introductions  horn  Importation  of  Fresh 
Mexican  Hass  Avocados  into  the  United 
States.’’  This  study  was  submitted  as  a 
comment  on  the  proposed  rule  and,  as 
such,  has  been  carefully  reviewed  by 
APHIS  and  is  addressed  in  this  final 
rule.  The  specific  comments  pertaining 
to  the  proposed  rule  are  discussed  in 
detail,  by  subject,  below. 

Risk  Management  Analysis  and 
Supplemental  Pest  Risk  Assessment 
Documents 

Comment:  The  proposed  rule  states 
that  Anastrepha  spp.  fiuit  flies  have 
never  been  found  in  Hass  avocados 
outside  of  laboratory  tests,  but  APHIS 
itself  said  in  a  1987  Federal  Register 
document  (52  FR  27669-27672,  Docket 
No.  87-101,  July  23, 1987)  that  its 
records  showed  over  200  Anastrepha 
finds  in  avocados  intercepted  at  the 
U.S./Mexican  border  from  smugglers. 

Response:  The  proposed  rule  stated 
that  “according  to  APHIS  and 
Agricultural  Research  Service  records, 
Anastrepha  fiuit  flies  have  never  been 
found  in  Hass  avocados  outside  of 
laboratory  tests.’’  In  their  interception 
records,  APHIS  inspectors  do  not 
normally  record  the  variety  of  the  finit 
involved  in  a  pest  interception,  so  these 
written  records  are  silent  as  to  whether 
any  Hass  avocados  were  involved  in 


those  pest  detections  reported  in  the 
1987  Federal  Register  document. 
However,  APHIS  Plant  Protection  and 
Quarantine  officers  at  the  El  Paso,  TX, 
border  crossing  report  that  they  have  cut 
thousands  of  confiscated  Hass  variety 
avocados  without  intercepting  any  fi^t 
fly  larvae.  Similarly,  Japanese  plant 
health  officials  report  that  they  have  not 
detected  any  fiuit  fly  larvae  in  more 
than  5  million  kilograms  of  Mexican 
Hass  avocados  that  have  been  imported 
into  Japan  since  1992. 

Comment:  APHIS’  risk  management 
analysis  declares:  “There  is  a  small 
possibility  that  part  of  or  a  whole 
shipment  could  be  periodically  diverted 
to  southern  States.  Since  California  Hass 
would  be  out  of  season,  detection  would 
be  fairly  easy.’’  Similarly,  the 
supplemental  pest  risk  assessment 
states,  with  regard  to  Florida  and 
Cahfomia,  that  “*  *  *  it  would  be 
relatively  easy  to  detect  smuggling  or 
intentional  diversion  of  shipments 
because  Hass  avocado  fixiit  are  not 
otherwise  generally  available  in  those 
areas  during  the  winter  months.’’  To  the 
contrary,  the  Avocado  Maiket  Research 
and  Information  Center  of  the  California 
Avocado  Commission  (CAC)  reports  that 
during  the  1991  to  1994  marketing 
years,  movement  of  California  Hass 
avocados  to  destination  markets 
averaged  8,533,212  poimds  for  the 
month  of  November;  10,636,068  pounds 
for  December;  18,108,162  pounds  for 
January;  and  19,530,637  pounds  for 
February.  To  claim  that  domestic  Hass 
avocados  are  out  of  season  during  the 
months  of  November  through  February 
is  simply  incorrect;  that  assertion, 
therefore,  cannot  be  used  to  support 
APHIS’  argument  that  the  seasonal 
unavailability  of  domestic  Hass 
avocados  will  make  it  easy  to  detect 
Mexican  Hass  avocados  in  prohibited 
States.  It  follows  that  the  risk  reduction 
estimate  of  95  to  99  percent  attributed 
to  limited  U.S.  distribution  is 
insupportable  because  it  will  be  more 
difficult  than  originally  thought  to 
detect  transshipment.  APHIS  must 
reevaluate  this  suppo.sed  mitigation 
measure  in  view  of  factual  realities. 

Response:  We  agree  that  the 
characteri2»tion  of  domestic  avocados 
as  “out  of  season”  and  “not  *  *  * 
generally  available”  between  November 
and  February  was  inaccurate.  Domestic 
production  is  lower  during  that 
period — especially  dming  November 
and  December — but  not  as  low  as  those 
statements  in  the  supplemental  pest  risk 
assessment  and  the  risk  management 
analysis  suggest.  The  availability  of 
domestic  avocados  in  larger  numbers 
than  originally  recognized  does  not, 
however,  have  a  significant  impact  on 


our  risk  reduction  estimates.  The  risk 
management  analysis  indicates  that  the 
95  to  99  percent  risk  reduction  estimate 
noted  by  the  commenter  is  the  reduction 
realized  by  limiting  distribution  versus 
allowing  distribution  throughout  the 
United  States.  Our  ability  to  detect 
Mexican  avocados  in  markets  outside 
the  approved  distribution  area  does  play 
a  role  in  the  estimate  of  risk  reduction, 
but  the  risk  reduction  estimate  is  based 
more  on  our  expectation  that  the  vast 
majority  of  the  imported  avocados  will 
remain  in  the  approved  States.  The 
supplemental  pest  risk  assessment 
considered  the  possibility  that  as  much 
as  5  percent  of  ^e  imported  fiuit  could 
be  transported  to  a  habitat  suitable  for 
pest  establishment  (which  is  a  subset  of 
all  non-approved  States)  and  still 
concluded  that  the  risk  of  a  pest 
outbreak  would  be  insignificant. 

Another  factor  to  consider  is  our 
decision  to  include  in  this  final  rule  a 
requirement  for  all  Mexican  avocados 
imported  into  the  United  States  to  be 
individually  labeled  with  a  sticker  that 
identifies  the  packinghouse  in  which 
the  avocados  were  packed  for  shipment 
to  the  United  States.  (The  new 
stickering  requirement  is  in  response  to 
a  separate  comment  that  is  discussed 
later  in  this  dociunent.)  The  stickering 
requirement  will  work  to  both 
discourage  transshipment  and  facilitate 
identification  of  Mexican-origin 
avocados. 

Comment:  The  persea  mite,  which  is 
now  devastating  groves  in  California,  is 
believed  to  have  originated  in  Mexico  or 
Central  America.  Why  was  the  persea 
mite  not  considered  in  the  supplemental 
pest  risk  assessment? 

Response:  During  the  risk  assessment 
process,  APHIS  collected  information 
on  the  persea  mite  {Oligonychus  persea, 
also  known  as  the  avocado  mite)  and 
considered  the  risk  posed  by  this  pest. 
Unfortunately,  this  species  was 
mistakenly  not  included  on  the  list  of 
potential  arthropod  quarantine  pests  in 
table  3  of  the  supplemental  pest  risk 
assessment.  However,  the  persea  mite  is 
currently  established  in  the  United 
States  and  is  not  considered  a 
quarantine  pest.  Pests  that  do  not  satisfy 
internationally  accepted  criteria  of  a 
quarantine  pest  are  not  analyzed  in 
detail  in  risk  assessments  because  non- 
quarantine  pests  are  not  candidates  for 
risk  mitigation.  Although  O.  persea 
should  have  been  listed  on  the  pest  list, 
its  inclusion  would  not  have  changed 
the  supplemental  pest  risk  assessment 
beyond  the  pests  listed  in  table  3. 

Listing  of  O.  persea  in  table  3  would  not 
have  changed  the  findings  of  the  risk 
assessment  and  would  not  have  altered 
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the  proposed  mitigation  program,  which 
focuses  on  quarantine  pests. 

Comment:  The  leaf  spotter,  a  pest 
identified  in  “Australian  literature”  that 
lays  its  eggs  on  immatiue  fruit  and 
eventually  covers  the  fruit  in  pustules, 
occurs  in  Mexico  and  was  not  addressed  . 
in  the  supplemental  pest  risk 
assessment. 

Response:  We  are  not  aware  of  an 
avocado  pest  referred  to  as  the  “leaf 
spotter.”  Nonetheless,  we  reexamined 
the  scientific  literature  and  believe  that 
the  conunenter  may  have  been  referring 
to  one  of  two  insect  pests.  Homona 
spargotis  (Lepidoptera:  Tortricidae)  was 
first  detected  in  the  Australian  State  of 
Queensland  in  1980  and  since  then  a 
few  papers  discussing  this  pest  have 
appeal^  in  the  Australian  literature. 

One  common  name  associated  with  this 
pest  is  “avocado  leafroller”  but  one 
paper  reports  that  “serious  damage  also 
results  from  superficial  scarring  of  the 
fruit.”  Amblypelta  nitida  (Hemiptera: 
Coreidae)  also  occurs  in  Queensland 
and  is  listed  as  a  pest  of  macadamia  and 
avocado.  This  true  bug  is  sometimes 
referred  to  as  the  “fruit  spotting  bug.” 
However,  we  could  find  no  evidence 
linking  either  of  these  pests  with 
Mexican  avocados.  According  to  the 
scientific  literature,  all  available  pest 
data  bases,  and  taxonomic  specialists  on 
these  insect  groups,  neither  of  these 
pests  have  ever  been  detected  in 
Mexico. 

Comment:  Too  little  is  known  about 
the  basic  taxonomy,  biology,  and 
ecology  of  the  avocado  seed  pests  and 
stem  weevils  that  attack  the  avocados  in 
Michoacan.  Similarly,  it  is  not  known 
which  species  of  Anastrepha  attacks 
avocado  fiuit.  Overall,  there  is  a  dearth 
of  survey  data  and  other  reliable 
information  on  the  population  levels  of 
all  the  pests  of  concern  in  Michoacan. 
More  information  must  be  gathered 
through  additional  precertification 
trapping  and  surveys  before  APHIS  can 
construct  a  scientifically  valid  systems 
approach  for  the  importation  of  Hass 
avocados  fium  Michoacan,  Mexico. 

Response:  On  the  contrary,  we  believe 
that  there  is  sufficient  information 
available  regarding  all  of  the  pests  of 
concern.  By  way  of  illustration,  our  risk 
management  analysis  and  its 
attachments  together  contain  over  six 
pages  of  literature  citations  that  back  up 
the  information  and  conclusions  found 
in  that  dociunent.  Similarly,  the 
supplemental  pest  risk  assessment  lists 
nearly  fom  pages  of  citations.  Avocados 
and  p>ests  of  avocados  have  been  studied 
in  detail  for  many  years,  especially  in 
Mexico,  which  is  the  world’s  largest 
producer  and  consumer  of  avocados.  We 
believe  that  the  information  contained 


in  the  existing  literature,  along  with 
ongoing  studies,  surveys,  and  trapping, 
provides  a  rational,  reasonable,  and 
scientifically  valid  basis  for  the 
safeguards  contained  in  this  final  rule, 
safeguards  that  we  believe  will  allow  for 
the  safe  importation  of  Hass  avocados 
from  Michoacan,  Mexico. 

Comment:  Mexican  avocados  should 
be  prohibited  entry  into  the  United 
States  imtil  zero  pest  risk  can  be 
guaranteed. 

Response:  If  zero  tolerance  for  pest 
risk  were  the  standard  applied  to 
international  trade  in  agricultural 
commodities,  it  is  quite  likely  that  no 
coimtry  would  ever  be  able  to  export  a 
fresh  agricultural  commodity  to  any 
other  coimtry.  There  will  always  be 
some  degree  of  pest  risk  associated  with 
the  movement  of  agricultural  products; 
APHIS’  goal  is  to  reduce  that  risk  to  an 
insignificant  level.  In  the  case  of  Hass 
avocados  from  Mexico,  we  believe  that 
the  overlapping  and  redundant 
safeguards  contained  in  this  final  rule 
will  reduce  the  pest  risk  associated  with 
their  importation  to  eui  insignificant 
level. 

Conmient:  The  State  of  Michoacan  in 
general  and  the  four  municipalities 
listed  in  the  proposed  rul^in  particular 
are  extremely  diverse  in  terms  of 
elevation  and  environment. 

Temperature  data  have  not  been 
provided  to  support  the  claim  that 
temperatures  are  “generally”  below  70 
®F  throughout  the  area  during  the 
months  of  November  through  February, 
and  it  seems  likely  that  in  some 
locations — especially  at  lower 
elevations — ^temperatiues  would  be  over 
70  "F  for  parts  of  some  days  during  the 
export  period.  Has  APHIS  taken  into 
account  these  differences  in  elevation, 
temperature,  and  likely  levels  of  pest 
activity  in  Michoacan?  In  addition, 
APHIS’  statement  that  Anastrepha  spp. 
will  not  oviposit  below  70  ®F  is 
erroneous. 

Response:  The  proposed  rule  stated 
that  fi^t  flies  reduce  mating  and 
oviposition  when  temperatures  fall 
below  70  ®F,  not  that  they  stop  such 
activities.  Our  data  show  that  although 
daytime  temperatures  may  rise  above  70 
®F,  which  happens  on  some  days, 
usually  for  a  short  time  in  the  late 
afternoon,  the  average  temperatvire  in 
the  region  during  November  through 
February  is  between  62  and  64  ’F,  with 
nighttime  lows  in  the  40’s.  Studies 
conducted  by  the  Agricultural  Research 
Service  (ARS)  of  the  U.S.  Department  of 
Agriculture  (USD A)  have  shown  that  the 
Mexican  fiiuit  fly  is  less  active,  and 
oviposits  less  at  temperatiues  below  70 
®F,  so  the  climate  is  not  favorable  to 
fruit  fly  activity  during  the  proposed 


shipping  season.  The  unfavorable 
climate,  combined  with  the  Hass 
avocado’s  non-preferred  host  status, 
make  it  likely  that  the  infestation  threat 
posed  to  the  avocados  by  Anastrepha 
spp.  fiuit  flies  will  be  insignificant. 

Comment:  The  trapping  data  provided 
in  support  of  the  propos^  rule 
indicates  that  Anastrepha  spp.  fiuit  flies 
were  trapped  at  17  percent  of  the 
trapping  sites.  This  indicates  that 
Mexican  fiuit  fly  and  other  Anastrepha 
spp.  fruit  flies  are  present  in  the 
Michoacan  avocado  groves. 

Response:  We  have  acknowledged 
that  Anastrepha  spp.  fiuit  flies  are 
present  in  Michoacan,  which  is  why  the 
regulations  in  this  final  rule  set  forth 
safeguards  to  prevent  the  introduction 
of  those  pests.  The  requirements,  such 
as  surveillance  trapping,  increased 
trapping  in  response  to  a  single  fiuit  fly 
detection,  Malathion  bait  treatments, 
covering  of  harvested  avocados,  fly- 
proof  screens  on  packinghouses,  and 
inspections,  work  together  with  the  non¬ 
preferred  host  status  of  Hass  avocado 
fiuit  attached  to  the  tree  to  eliminate 
any  significant  risk  from  Anastrepha. 

Comment:  No  rational  basis  is  given 
for  a  niimber  of  the  probability  and 
confidence  estimates  used  in  the 
supplemental  pest  risk  assessment.  For 
example,  the  estimate  for  P6  (probability 
of  infested  fiuit  introduced  into  a 
suitable  habitat  leading  to  an  outbreak) 
is  very  weakly  supported.  As  used  in 
the  supplemental  pest  risk  assessment, 
these  estimates  are  inappropriate, 
misleading,  and  create  a  false  sense  of 
security.  A  transparent,  thoroughly 
documented,  and  replicable  risk 
analysis  should  be  prepared  and 
submitted  to  peer  review. 

Response:  As  stated  in  the 
supplemental  pest  risk  assessment  (p. 
26),  and  in  accordance  with 
internationally  accepted  guidelines  for 
pest  risk  assessment,  when  specific  data 
were  not  available  to  provide  precise 
estimates  for  a  particular  probability, 
estimates  were  based  on  available  data 
and  expert  judgment.  Estimates  based 
largely  on  expert  judgment  typically 
have  a  degree  of  uncertainty  associated 
with  them.  We  accounted  for  the 
uncertainty  of  om*  estimates  by 
characterizing  them  as  a  distribution  of 
potential  probabilities  (i.e.,  as 
probability  density  functions)  instead  of 
point  estimates.  Some  commenters 
indicated  that  APHIS  underestimated 
the  probabilities  while  others  indicated 
that  APHIS  has  overestimated  the  risk  of 
importing  Mexican  avocado  fiuit. 
However,  APHIS  did  not  receive  any 
information  (e.g.,  biological,  regulatory, 
statistical,  or  methodological)  &at  could 
be  interpreted  as  evidence  that  the 
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probability  estimates  were  incorrect,  or 
that  they  should  be  changed. 

Comment:  The  supplemental  pest  risk 
assessment  was  conducted  improperly 
and  fails  the  test  of  peer  review.  Thus, 
its  results  must  be  rejected  and  provide 
no  basis  for  accepting  the  proposed  rule. 

Response:  The  memods  used  by 
APHIS  have  been  subjected  to  extensive 
internal  and  external  peer  review  and 
have  been  accepted  within  the  United 
States  and  internationally.  Some 
commenters  on  this  issue,  including  two 
individuals  identified  as  risk  assessment 
experts,  commented  that  APHIS’  risk 
assessment  constituted  correct  and 
appropriate  use  of  risk  assessment  tools. 
A  variety  of  official  commenters  and 
peer  reviewers,  including  risk 
assessment  experts,  commended  APHIS’ 
risk  assessment,  commented  that  the 
methods  had  been  applied 
appropriately,  and  considered  the 
conclusions  to  be  justified  and 
believable. 

Comment:  The  APHIS  supplemental 
pest  risk  assessment  and  risk 
management  analysis  documents  were 
not  prepared  in  accordance  with  North 
American  Plant  Protection  Organization 
(NAPPO)  and  the  United  Nations’  Food 
and  Agriculture  Organization  (FAO)  risk 
assessment  guidelines. 

Response:  All  of  the  components  of 
plant  pest  risk  analysis  as  described  by 
FAO  (1995)  and  NAPPO  (1995)  are 
present  in  either  the  risk  management 
analysis  or  the  supplemental  pest  risk 
assessment.  Despite  the  fact  that  the 
FAO  and  NAPPO  documents  are  only  in 
draft  form,  and  despite  the  fact  that 
these  documents  are  guidelines  and  not 
standards,  APHIS  satisfied  the 
requirements  of  each  step  suggested  by 
the  FAO  and  NAPPO  documents.  It  is 
true,  however,  that  the  order  in  which 
the  information  is  presented  in  the  two 
APHIS  documents  is  not  along  the 
general  theoretical  lines  of:  (1)  Initiate 
risk  analysis  because  of  a  new  request 
for  importation;  (2)  assess  the  base  risk; 
(3)  develop  a  risk  mitigation  program; 
and  (4)  conduct  and  monitor  the  risk 
mitigation  program.  The  situation  with 
Mexican  avocado  fruit  is  more  complex 
because  over  the  past  few  decades 
APHIS  has  considered  repeatedly  the 
risks  of  importing  Mexican  avocado 
finit.  The  two  APHIS  documents  cover 
risk  assessment  and  risk  management, 
but  the  various  components  of  these  two 
documents  do  not  represent  a  simple 
chronological  progression  of  events.  The 
supplemental  pest  risk  assessment 
includes  a  more  complete  assessment  of 
the  baseline  risks  than  was  presented  in 
previous  risk  assessments  (e.g.,  see 
attachments  1  (entomology  risk 
assessment)  and  2  (pathology  risk 


assessment)  in  the  risk  management 
analysis).  APHIS’  risk  analysis  work 
started  long  before  FAO  prepared  the 
first  draft  of  its  guidelines.  APHIS  has 
offered  for  public  consideration  a 
number  of  documents  prepared  on  this 
issue  over  the  years.  Although  the 
chronology  of  these  documents  does  not 
match  the  order  given  in  the  FAO 
guidelines,  all  of  the  components  of  a 
complete  pest  risk  analysis  as 
recommended  by  FAO  are  available  in 
the  documents  prepared  by  APHIS. 

Comment:  The  criteria  for  the 
assignment  of  risk  estimates  found 
within  the  supplemental  pest  risk 
assessment  are  explained  well,  but  the 
rationale  for  the  risk  estimate  assigned 
to  each  of  the  quarantine  pests  is 
essentially  absent.  The  summary 
conclusions  are  appropriate  but  should 
be  explained  clearly  so  that  the 
reasoning  and  logic  used  to  estimate  risk 
can  be  easily  and  fully  understood. 

Response:  Most  of  the  estimates  were 
based  to  some  extent  on  expert 
judgment.  APHIS  did  not  elaborate  on 
the  components  of  the  professional 
judgment  used  by  team  members 
because  such  elaboration  would  be  a 
statement  regarding  the  background  and 
experiences  of  the  scientists  involved. 
The  summary  conclusions  are  not 
explained  in  detail,  but  we  believe  that 
our  final  assessment  of  the  plant  pest 
risk  regarding  each  category  of  pest  is 
well  represented  in  tables  9  and  10  of 
the  supplemental  pest  risk  assessment. 

Comment:  The  only  Mexican  avocado 
pest  survey  data  made  available  in 
support  of  the  proposed  rule  were  1993- 
1994  data  from  129  groves  in  the 
Michoacan  mimicipalities  of  Periban, 
Salvador  Escalante,  Tancitaro,  and 
Uruapan.  Current  pest  management 
practices  in  Michoacan  avocado 
orchards  emphasize  prophylactic 
treatments  with  broad-spectnun 
pesticides  (typically  12  treatments  per 
year  in  export  groves).  No  specifics  were 
provided  regarding  what  pesticides 
were  used,  how  they  were  applied,  and 
when  treatments  were  applied  in 
relation  to  the  survey  data.  Given  this, 
it  is  impossible  to  determine  what 
impacts  the  pesticide  treatments  may 
have  had  on  the  data  and  what  effect 
future  alterations  in  pesticide  use 
patterns  may  have  on  pest  populations 
in  the  growing  areas. 

Response:  As  we  noted  in  the 
proposed  rule,  some  trapping  was 
conducted  while  trees  were  being 
treated  with  pesticides.  Clearly,  such 
treatments  will  have  an  effect  on  pest 
populations,  and  that  effect  would  have 
been  reflected  in  the  svu^ey  data.  This 
sort  of  pesticide  treatment  is  routine  in 
Michoacan,  and  similar  pesticide 


treatment  will  occur  in  orchards 
growing  avocados  for  export  to  the 
United  States,  so  we  believe  that 
trapping  conducted  during  or  after 
pesticide  treatment  provided  accurate 
population  data.  This  final  rule  requires 
that  annual  surveys  and  routine 
trapping  be  conducted  in  the  production 
area  as  part  of  the  avocado  export 
program,  so  future  alterations  iii 
pesticide  use  patterns  would  also  be 
reflected  in  the  pest  population  data 
gathered  from  those  activities. 

Comment:  The  key  hypothesis  that 
Hass  variety  avocados  have  a  high  level 
of  natural  resistance  to  Anastrepha  spp. 
fruit  flies  is  supported  only  by  weak 
data  and  inference.  The  hypothesis  is 
readily  testable  and  should  be 
thoroughly  evaluated  using  proper 
scientific  protocol  before  it  is  factored 
into  the  analysis.  If  soimd  data  ^u'e 
collected  to  support  the  hypothesis  of 
Anastrepha  resistance,  then  the 
physiological  basis  for  that  resistance 
should  be  determined.  Otherwise, 
changes  in  environmental  or  other 
factors  (e.g.,  drought,  tree  stress,  etc.) 
that  affect  fruit  physiology  could  negate 
the  resistance,  as  was  the  case  with 
Sharwil  avocados  in  Hawaii. 

Response:  APHIS’  use  of  presumed 
host  resistance  in  its  systems  approach 
is  based  on  studies  conducted  in  Mexico 
and  Central  America,  some  of  which 
were  conducted  by  the  ARS,  that  have 
repeatedly  shown  avocados  to  be  poor 
hosts  of  fruit  flies  and  that  have  never 
pointed  to  Hass  avocados  as  an 
Anastrepha  fruit  fly  host.  These  studies 
are  backed  in  practical  terms  by  the 
experience  of  APHIS  personnel  at  the 
U.S./Mexican  border  who  have  been 
cutting  confiscated  avocados,  including 
Hass  variety  avocados. 

Mexico  is  the  world’s  largest  producer 
and  consumer  of  avocados;  there  are 
over  80,000  hectares  of  avocados 
planted  in  the  State  of  Michoacan  alone. 
The  avocado  is  a  large,  economically 
signifitant  crop  in  Mexico  aroimd 
which  has  developed  an  industry 
dedicated  to  the  growing  and  marketing 
of  avocados.  Industry  and  imiversity 
researchers  in  Mexico  have  prepared 
numerous  publications  regarding  the 
identification  and  control  of  pests  of 
avocados,  yet  there  are  no  publications 
on  the  control  of  Anastrepha  spp.  firuit 
flies  in  Hass  variety  avocados.  APHIS’ 
own  interception  records  over  the  past 
several  years  confirm  that  no 
Anastrepha  spp.  fruit  flies  have  been 
found  infesting  Hass  avocados.  We 
believe,  therefore,  that  the  conditions 
set  forth  in  the  proposed  rule  and  in  this 
final  rule  adequately  address  the  pest 
concerns  associated  with  the 
importation  of  Hass  avocados  from 
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Mexico  and  would  detect  a  problem  if 
one  were  to  exist. 

Comment;  Compliance  is  assumed  in 
many  aspects  of  APHIS’  risk  assessment 
process,  failing  to  take  into  account 
human  behavior  (e.g.,  greed  leading  one 
to  repack  and  transship  Mexican 
avocados  out  of  the  approved  area). 

Response:  Human  error  and 
purposeful  deceit  were  considered 
continuously  during  the  risk  assessment 
process  and  during  estimation  of  each  of 
the  probabilities.  Some  probability 
estimates  were  based  almost  exclusively 
on  our  consideration  of  human  error 
and  deceit.  For  example,  in  the 
supplemental  pest  risk  assessment,  P5, 
the  probability  that  fruit  would  be 
transported  to  an  area  with  suitable 
hosts  and  climate  (i.e.,  transshipment  to 
areas  outside  the  approved  States), 
ranged  from  0.5  percent  to  5  percent 
under  the  proposed  program.  Such 
transshipment  could  occur  only  as  a 
result  of  human  error  or  purposeful 
deceit,  so  our  estimate  of  risk  resulted 
directly  from  our  consideration  of  the 
possibility  of  human  error  and  the 
incentive  for  purposeful  deceit. 

Comment:  APHIS  should  include  the 
risk  of  infestation  due  to  vehicle 
accidents  in  warm  southern  States  and 
transshipment  as  part  of  its  risk 
analysis. 

Response:  Scenarios  such  as  accidents 
during  transport  and  transshipment 
were  included  in  the  supplemental  pest 
risk  assessment  and  were  considered  as 
part  of  P5,  the  probability  that  fruit 
would  be  transported  to  an  eu^a  with 
suitable  hosts  and  climate,  and  P6,  the 
probability  that  infested  fruit  in  a 
suitable  habitat  leads  to  outbreak. 

Comment:  APHIS  should  convene  an 
independent  scientific  panel  to  review 
the  APHIS  risk  assessment  plan  and 
determine  if  the  plan  is  in  accord  with 
accepted  scientific  principles.  Until 
then,  the  proposal  should  be 
withdrawn. 

Response:  We  heard  the  call  for  an 
independent  scientific  review  of  the 
proposed  systems  approach  and  risk 
reduction  plans  even  before  the 
proposed  rule  was  published  on  July  3, 
1995.  In  the  proposed  rule,  we 
announced  that  2  days  of  hearings 
would  be  held  to  focus  exclusively  on 
the  APHIS  risk  assessment  docmnents 
u^n  which  the  proposed  rule  was 
based  in  order  to  provide  an 
opportunity  for  experts  in  relevant 
disciplines  to  present  their  views  on 
those  documents  and  the  scientific 
issues  raised  by  them.  Those  hearings, 
which  were  conducted  on  August  17 
and  18, 1995,  produced  testimony  from 
25  speakers.  In  addition  to  that  oral 
testimony,  we  received  written 


comments  from  interested  experts  in 
various  disciplines  during  the  comment 
period.  We  believe,  therefore,  that 
scientists  and  independent  scientific 
panels  had  ample  opportunity  dining 
the  105-day  comment  period  to  present 
their  opinions  on  the  APHIS  risk 
assessment  plan. 

Comment:  The  only  realistic 
protection  for  the  United  States  is  to 
insist  on  “certified’ infestation-fi«e 
zones.”  APHIS  should  insist  on 
additional  studies,  at  least  3  years  in 
dmation,  before  proceeding  with  any 
change  in  the  policy.  This  would  be 
consistent  with  the  NAPPO  guidelines 
for  the  establishment  of  a  pest-free  zone. 
If  APHIS  is  truly  interested  in 
maintaining  the  integrity  of 
phytosanitary  standards,  it  will  demand 
further  study  resulting  in  the 
establishment  of  these  pest-fiee  zones. 

Response:  As  we  explained  in  the 
proposed  rule  and  in  this  final  rule, 
APHIS  uses  systems  approaches  to 
phytosanitary  security  to  allow  finits 
and  vegetables  to  be  imported  safely 
into  the  United  States  from  countries 
that  are  not  fiw  of  certain  plant  pests. 
Our  experience  with  systems 
approaches  for  the  importation  of 
commodities  and  systems  approaches 
for  domestic  commodities  has 
demonstrated  that  such  approaches  can 
be  used  safely  and  successfully  to  allow 
for  the  importation  or  exportation  of 
fiwts  and  vegetables  from  countries  or 
areas  that  are  not  free  from  pests.  In  this 
instance,  we  believe  that  the  systems 
approach  to  phytosanitary  security 
found  in  this  final  rule  will  prevent  the 
introduction  of  plant  pests  into  the 
United  States  from  Michoacan. 
Therefore,  we  do  not  believe  that  it  is 
necessary  to  estabfish  Michoacan  as  a 
pest-fr«e  zone  prior  to  importing  Hass 
avocados. 

Comment:  The  supporting 
documentation  for  the  proposed  rule 
mentions  that  large-scale  fruit  cutting 
was  conducted  in  Mexico  to  determine 
pest  prevalence  in  Michoacan 's  export 
avocado  groves,  but  no  data  were 
offered  to  back  up  those  claims.  The 
data  regarding  fruit  cutting  should  be 
made  available  to  the  public. 

Response:  This  information  may  be 
obtained  by  contacting  the  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT,  as  several  individuals  did 
following  the  publication  of  the 
proposed  rule.  The  cutting  data  are 
available  in  at  least  summary  form  for 
the  period  1985  to  1991,  and  detailed 
information  is  available  for  groves  and 
packinghouses  for  certain  of  those  years. 

Comment:  A  university  researcher 
reported  that  she  discovered  immature 
avocado  stem  weevil  larvae  in  an  export 


grove  in  Michoacan  dining  a  1994  trip 
to  the  region.  APHIS’  risk  documents, 
however,  state  that  none  have  been 
found. 

Response:  The  researcher  mentioned 
in  the  comment  traveled  to  Michoacan 
as  part  of  a  joint  APHIS/CAC  team  that 
went  to  Mexico  on  an  information¬ 
gathering  trip  to  look  at  orchards 
infested  with  stem  weevils  and  seed 
weevils.  The  team  visited  a  grove  that 
appeared  to  be  poorly  managed  and, 
within  5  minutes,  found  the  avocado 
stem  weevil  to  be  present  in  trees  within 
the  orchard.  The  orchard  was  not 
certified  for  Sanidad  Vegetal’s  export 
program.  Later  that  day,  however,  a  pest 
management  consultant  who  had  not 
visited  the  orchard  in  question 
speculated  that  it  had  once  been  an 
export  orchard.  It  was  that  encounter 
with  the  consultant  that  led  the 
researcher  to  conclude  that  she  detected 
avocado  stem  weevils  in  an  export  ' 
grove. 

Prior  to  APHIS’  interest  in  the  stem 
weevil,  Sanidad  Vegetal  was  not 
certifying  export  or^ards  as  being  free 
of  stem  weevils,  so  it  is  possible  that 
some  orchards  that  had  previously  been 
certified  for  the  export  program  did 
have  stem  weevil  infestations.  In  1994, 
however,  Sanidad  Vegetal  instituted 
surveys  for  the  stem  weevil,  and  all 
orchards  certified  for  the  U.S.  export 
program  will  be  required  to  be  fi^e  from 
the  pest.  Sanidad  Vegetal  inspectors 
know  how  to  survey  for  stem  weevils, 
and  the  experience  of  the  APHIS/CAC 
team  illustrates  that  the  pest  is  not 
difficult  to  detect. 

Comment:  The  Monte  Carlo  model 
used  in  the  supplemental  pest  risk 
assessment  was  unnecessary  in  the  first 
place  and  only  provides  a  veil  of 
analytical  objectivity;  the  model 
prefficts  what  was  initially  assumed. 

The  data  upon  which  parameters  for  the 
model  were  estimated  are  either 
nonexistent  or  are  not  adequately 
documented.  The  results  of  the  model 
cannot  be  accepted  with  any  level  of 
confidence. 

Response:  Monte  Carlo  simulation  is 
a  well-established  and  scientifically 
based  tool  of  risk  assessment.  One  of  the 
primary  utilities  of  this  method  is  its 
ability  to  account  for  uncertainty  in  risk 
predictions.  APHIS  used  Monte  Carlo 
simulations  because  uncertainty  existed 
with  regard  to  the  true  value  of  some  of 
the  component  probabilities.  Monte 
Carlo  simulations  provided  estimates  of 
risk  in  the  desired  format,  i.e.,  risk 
expressed  as  a  range  of  values,  each 
with  an  associated  probability.  Data  are 
available  that  affect  each  of  the 
estimates  made  in  the  risk  assessment. 
Much  of  the  information  used  by  APHIS 
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to  estimate  risk  can  be  found  in  the 
scientific  sources  listed  in  section  IV  of 
the  supplemental  pest  risk  assessment. 
Section  IV  of  that  document  lists  58 
separate  sources  of  information,  53  of 
which  are  scientific  references:  the 
remaining  5  can  be  considered 
“regulatory”  references.  APHIS  is 
confident  that  its  characterization  of  risk 
is  acciirate.  Although  some  commenters 
disagreed  with  our  assessment  of  the 
risk,  no  specific  evidence  was  provided 
that  indicated  that  the  risk  assessment 
model  should  be  changed  or  that  the 
associated  probability  estimates  should 
be  reconsidered. 

Systems  Approaches 

Comment:  The  term  “systems 
approach”  should  be  defined  in  the 
regulations. 

Response:  There  is  no  need  to  define 
the  term  in  the  regulations  because  the 
term  is  not  used  in  the  regulations.  The 
term  “systems  approach”  is  used  in  the 
preamble  portion  of  the  proposed  rule 
and  this  final  rule,  as  well  as  in  the  two 
risk  dociunents,  to  describe  an 
overlapping,  redundant  series  of 
safeguards  that,  in  this  case,  will  be 
applied  to  the  importation  of  avocados 
from  Mexico.  The  safeguards  themselves 
are  set  forth  in  the  final  regulations,  but 
the  term  used  to  describe  ^ose 
safeguards  collectively  is  not. 

Comment:  APHIS  compares  its 
proposed  systems  approach  for  Mexican 
avocados  to  the  systems  approaches 
used  for  the  importation  of  Unshu 
oranges  from  Japan,  peppers  from  Israel, 
and  tomatoes  fi’om  Spain.  However, 
APHIS  fails  to  mention  that  the  Unshu 
oranges  must  be  grown  and  packed  in 
isolated,  canker-free  export  orchards 
surrounded  by  disease-fiee  buffer  zones, 
or  that  the  Spanish  tomatoes  and  Israeli 
peppers  must  be  grown  in  insect-proof 
plastic  screenhouses.  Measures  such  as 
drchard/buHer  zone  freedom  from  pests 
and  enclosed  growing  areas  vastly 
reduce  the  pest  risks  presented  by  those 
commodities:  there  is  no  equivalent 
degree  of  protection  built  into  the 
proposed  system  for  Mexican  avocados. 

Response:  In  the  proposed  rule,  we 
explained  that  APIfiS  uses  systems 
approaches  to  estabhsh  conditions 
whereby  fruits  and  vegetables  may  be 
import^  into  the  United  States  from 
coimtries  that  are  not  fi^  of  certain 
plant  pests.  There  is  no  “one  size  fits 
all”  systems  approacii:  sp>ecific 
measures  are  necessary  to  address 
specific  pest  risks,  so  ^fierent 
commodity/pest  combinations  will 
require  difierent  approaches.  Just  as  the 
systems  approaches  for  Unshu  oranges, 
Spanish  tomatoes,  and  Israeli  peppers 
lower  the  pest  risks  associated  with 


each  commodity  to  an  acceptable  level, 
we  believe  that  the  required  safeguards 
in  this  final  rule  will  allow  Hass 
avocados  to  be  safely  imported  into  the 
United  States  by  lowering  the  risk  of 
pest  introduction  to  an  acceptable  level. 

Comment:  The  proposed  rule  cites  the 
systems  approaches  used  for  Unshu 
oranges  from  Japan,  peppers  from  Israel, 
tomatoes  fi’om  Spain,  citrus  from 
Florida  and  Texas,  apples  fi-om 
Washington,  and  stonefruit  from 
California.  These  systems  were  put  into 
place  after  multiple  years  of  data 
collection  and  analysis.  The  approach 
found  in  the  proposed  rule,  on  the  other 
hand,  is  based  on  barely  a  year’s  worth 
of  data  that  is  flawed  and  generally 
incomplete:  the  systems  approach  is 
being  offered  as  a  substitute  for 
obtainable  knowledge.  APHIS  holds  its 
domestic  growers  and  trapping 
programs  to  a  high  standard  of  quality: 
it  is  certainly  reasonable  to  expect  that 
an  import  program  of  this  magnitude  be 
based  on  solid,  supportable,  long-term 
data. 

Response:  To  characterize  the  systems 
approach  for  avocados  as  being  the 
product  of  “barely  a  year’s  worth  of 
data”  in  contrast  to  other  programs  that 
were  put  in  place  after  multiple  years  of 
data  collection  and  analysis  is 
inaccurate.  Mexican  government  and 
industry  officials  have  been  actively 
seeking  permission  to  export  avocados 
to  the  United  States  since  the  early 
1970’s:  the  importation  program 
established  by  this  final  rule  is  based  on 
data  collected  during  those  years,  as 
well  as  on  information  gathered  by 
APHIS  through  its  own  activities  and 
research.  We  believe  that  the  Mexican 
data,  supplemented  by  our  own  data 
collected  over  those  years,  is  of 
sufficient  quality  and  quantity  to 
provide  the  foundation  upon  which  to 
base  the  safeguards  found  in  this  final 
rule. 

Comment:  Much  is  made  about  the 
fact  that  the  nine  mitigating  measures 
are  designed  to  “individually  and 
cmnulatively  reduce  the  risk  of  pests.” 
However,  four  of  the  nine  measures 
(trapping  and  field  treatments,  host 
resistance,  post-harvest  safeguards,  and 
winter  shipment)  are  specifically 
designed  to  control  fruit  flies.  The 
remaining  five  safeguards  do  not  act 
cumulatively  to  adequately  address  the 
threats  posed  by  the  seed  weevil  and 
other  avocado-specific  pests. 

Response:  First,  we  believe  that 
winter  shipment  is  a  mitigating  measure 
that  has  an  effect  on  pests  other  than 
fioiit  flies  because  the  avocado  stem  and 
seed  pests,  like  the  fixiit  flies,  would  not 
survive  winter  temperatures  in  the  , 
northeastern  United  States.  More 


importantly,  however,  we  disagree  with 
the  commenter’s  assertion  that  the 
safeguards  do  not  have  a  cumulative 
effect  on  reducing  the  risk  of  the 
avocado  seed  and  stem  pests.  Those 
safeguards  determine  whether  the  pests 
are  present  (field  surveys),  deny  the 
pests  opportunities  to  establish  a 
presence  (field  sanitation),  ensure  that 
pests  have  not  infested  the  avocado  fruit 
(packinghouse  inspection  and  fruit 
cutting,  port-of-arrivalinspection),  and 
deny  die  pests  the  opportunity  to 
become  established  in  the  United  States 
should  they  somehow  get  in  (limited 
U.S.  distribution,  winter  shipping). 

Those  six  safeguards  are  each  an 
individual  means  of  detecting  or 
preventing  the  presence  of  pests: 
together,  we  believe  they  will  reduce  the 
risk  of  pest  introduction  to  an 
insignificant  level. 

Comment:  A  verification  process  for 
the  systems  approach  must  be  put  in 
place  so  we  can  tell  if  the  program  is 
being  followed  and  if  the  program  is 
effective. 

Response:  We  beUeve  that  the 
necessary  checks  are  already  built  into 
the  process  to  allow  us  to  determine 
whether  the  program  is  being  followed. 
Throughout  the  growing,  packing,  and 
shipping  processes,  APHIS  personnel 
will  be  on  hand  to  monitor  compliance 
with  the  regulations  and  to  conduct 
sufficient  inspections  to  determine  the 
ph)rtosanitary  condition  of  the  ftnit. 

That  monitoring  and  inspection  will 
allow  us  to  tell  if  the  program  is  being 
followed  euid  is  effective. 

Comment:  APHIS’  experience  with 
the  failed  program  to  import  Sharwil 
avocados  from  Hawaii  should  show 
APHIS  that  reliance  on  the  assumed 
non-host  status  of  a  commodity  and  on 
systems  approaches  can  result  in  little 
to  no  actual  phytosanitary  security. 

Response:  The  Hawaiian  Sharwil 
avocado  program  might  be  considered  to 
have  been  a  failure  from  a  commercial 
perspective  if  one  was  interested  only  in 
moving  Sharwil  avocados  ft'om  Hawaii 
to  the  mainland,  since  the  program  was 
canceled  following  the  detection  of 
pests  on  the  avocados.  From  a 
quarantine  perspective,  however,  the 
program  could  accurately  he  described 
as  a  success  because  the  safeguards  built 
into  the  program  allowed  us  to  detect 
the  presence  of  pests  and  terminate  th* 
program  before  those  pests  could  be 
disseminated  into  the  continental 
United  States.  In  terms  of  the  pest/ 
commodity  interaction,  the  situation  in 
Hawaii  differs  from  the  situation  in 
Michoacan.  The  primary  pest  of  concern 
for  the  Sharwil  program  was  the 
Oriental  fruit  fly,  which  is  present  at 
very  high  levels  in  Hawaii’s  avocado 
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production  area.  Oriental  fruit  fly 
utilizes  a  variety  of  host  fruits  and  will 
attack  almost  anything  that  is  avedlable 
due  to  its  high  population  density.  The 
situation  in  Michoacan  is  not 
comparable  because  Anastrepha  spp. 
fruit  flies  are  not  present  at  high 
population  levels  in  the  export  orchards 
and,  when  compared  to  Oriental  fhiit 
fly,  Anastrepha  spp.  fruit  flies  have  a 
restricted  host  range. 

Comment:  The  risk  management 
analysis  describes  the  proposed  program 
as  a  systems  approach  consisting  of  nine 
mitigation  measures  used  to  bring  the 
identified  pest  risk  to  an  acceptable 
level.  However,  only  the  required  field 
sanitation  and  fruit  fly  treatments 
actually  qualify  as  mitigation  measures; 
the  remaining  components — trapping, 
fruit  cutting,  visual  inspection,  etc. — are 
in  actuality  monitoring  tools.  The 
proposed  approach,  therefore,  would  be 
more  accurately  (and  more  credibly) 
described  as  a  process  for  monitoring 
the  efficacy  of  cultivation,  sanitation, 
and  treatment  procedures  to  allow  for 
and  attest  to  the  movement  of 
uninfested  fruit  only.  Such  an  approach 
is  not  invalid,  but  it  should  be  properly 
characterized  in  the  final  report. 

Response:  Although  field  sanitation 
and  fruit  fly  treatments  are  the  only  two 
components  of  the  systems  approach 
that  have  a  direct  effect  on  the  field 
populations  of  pests,  we  believe  that  all 
nine  components  can  appropriately  be 
characterized  as  mitigating  measures 
because  what  is  being  mitigated  is  the 
risk  that  an  infested  shipment  of 
avocados  will  enter  the  United  States 
and  result  in  pests  becoming  established 
in  this  country.  That  risk  can  be 
mitigated  by  monitoring  the  efficacy  of 
cultivation,  sanitation,  and  treatment 
procedures  to  allow  for  and  attest  to  the 
movement  of  uninfested  frxut  as  well  as 
through  field  sanitation  and  frxiit  fly 
treatments. 

Commercial  Shipments 

Comment:  The  proposed  rule  would 
require  the  avocados  to  be  imported  in 
commercial  shipments  only,  but  fails  to 
define  the  term  “commercial  shipment.” 

Response:  The  background 
information  of  the  proposed  rule  draws 
a  distinction  between  commercial 
shipments  and  wild  or  “backyard” 
avocados,  explaining  that  the  two 
categories  of  produce  are  grown  imder 
very  different  conditions.  The  term  is 
not  defined  in  the  proposed  rule, 
however,  largely  because  a  definition  for 
the  term  is  already  present  in  the 
regulations.  Specifically,  the  following 
definition  of  the  term  commercial 
shipment  appears  in  §  319.56-1  of  the 
regulations  (and  thus  applies  to  the 


regulations  set  forth  in  this  final  rule): 

“A  shipment  containing  fruits  and 
vegetables  that  an  inspector  identifies  as 
having  been  produced  for  sale  and 
distribution  in  mass  markets.  Such 
identification  will  be  based  on  a  variety 
of  indicators,  including,  but  not  limited 
to:  quantity  of  produce,  type  of 
packaging,  identification  of  grower  or 
packing  house  on  the  packaging,  and 
dociunents  consigning  the  shipment  to 
a  wholesaler  or  reteiiler.” 

Comment:  The  proposal  requires  that 
trucks  transporting  avocados  from  the 
packinghouse  be  sealed,  but  no  mention 
is  made  as  to  where  or  by  whom  the  seal 
may  be  broken.  It  appears,  then,  that  a 
truck  could  be  loaded  with  500  boxes  of 
avocados  at  a  certified  packing  house, 
sealed,  then  be  driven  to  a  mango 
packinghouse,  reopened,  and  the  rest  of 
the  truck  loaded  with  mangos  or  some 
other  produce  item.  The  truck  then 
could  be  driven  to  the  border  crossing 
at  Nogales,  AZ,  for  avocado  inspection. 
From  Nogales,  the  mangos  could  be 
shipped  to  California  or  some  other 
southwestern  State  and  the  avocados 
shipped  under  U.S.  Customs  bond  on  to 
the  northeast.  If  the  avocados  contained 
any  pests,  they  could  easily  transfer  to 
the  other  product  and  be  shipped 
anywhere. 

Response:  We  intend  that  the 
refrigerated  truck  or  refrigerated 
container  in  which  the  avocados  are 
transported  be  sealed  at  the 
packffighouse  and  not  opened  until  it 
reaches  the  United  States.  Mixed  loads 
such  as  those  envisioned  by  the 
commenter  will  not  be  permitted.  The 
language  in  the  regulations  is  not,  as  the 
commenter  noted,  clear  on  those  points, 
so  in  this  final  rule  we  have  added 
language  to  §  319.56-2ff(c)(3)(viii)  to 
make  it  clear  that  the  truck  or  container 
must  remain  unopened  until  it  reaches 
the  U.S.  port  of  first  arrival. 

Seasonal  Restrictions 

Comment:  The  proposed  rule  states 
that  the  avocados  may  be  imported  frt>m 
November  through  the  month  of 
February.  Under  proper  storage 
conditions,  wholesalers  and  distributors 
can  hold  avocados  for  several  weeks 
past  the  end  of  February.  Will 
businesses  be  required  to  dispose  of 
their  Mexican  avocado  inventory  come 
March  1st? 

Response:  The  November  through 
February  restriction  applies  to  the 
importation  of  Mexican  avocados,  not  to 
their  distribution  in  the  approved 
States.  Under  the  provisions  of  the 
proposed  rule,  for  example,  a  truckload 
of  avocados  could  cross  the  border  on 
the  last  day  of  February,  take  several 
days  to  arrive  at  a  market  in  an 


approved  State,  €md  be  first  offered  for 
sale  by  a  wholesaler  or  distributor  in 
early  March.  Therefore,  businesses  will 
not  be  required  to  dispose  of  their 
Mexican  avocado  inventory  on  March 
1st  of  each  year. 

Conunent:  With  controlled- 
atmosphere  storage,  Mexican  avocados 
imported  at  the  end  of  February  could 
theoretically  be  sold  into  the  month  of 
April,  when  temperatures  in  some  of  the 
approved  States  could  be  high  enough 
to  enable  pests  to  become  established. 
Therefore,  imports  should  be  allowed 
only  vmtil  mid-January  to  ensure  that 
the  temperatm«s  in  the  approved  States 
at  the  end  of  the  retail  sales  period — not 
just  the  end  of  the  importation 
window — are  low  enough  to  preclude 
the  survival  and  establishment  of  the 
pests  of  concern. 

Response:  Even  with  some  typje  of 
controlled-atmosphere  storage,  we  do 
not  believe  it  is  likely  that  the  shelf  life 
of  the  Mexican-origin  avocados  could 
extend  into  the  month  of  April.  Even  if 
one  of  the  pests  of  concern  were  to 
infest  the  fruit,  avoid  detection,  survive 
shipment,  and  finally  escape  into  the 
environment  during  a  period  of  mild 
weather,  there  would  1^  no  host 
material  available  to  sustain  a  pest 
population. 

Distribution  Within  the  United  States 

Comment:  The  proposed  requirement 
for  boxes  in  which  the  avocados  are 
shipped  to  be  marked  “Distribution 
limited  to  the  following  States:  *  *  *” 
will  be  meaningless  as  a  deterrent  to 
transshipment;  persons  wishing  to 
transship  the  avocados  can  easily  repack 
the  frxiit  in  other  boxes.  At  the  very 
least,  APHIS  should  require  that  each 
individual  Mexican-origin  avocado  be 
marked  with  an  indelible  dye  or  bear  a 
sticker  denoting  its  origin. 

Response:  We  agree  with  the 
numerous  commenters  who  made  this 
point  and  have  added  a  stickering 
requirement  to  this  final  rule. 
Specifically,  we  will  require  that  each 
avocado  fruit  be  labeled  with  a  sticker 
bearing  the  Sanidad  Vegetal  registration 
number  of  the  packinghouse  in  which 
the  avocado  was  prepared  for  shipment 
to  the  United  States.  We  believe  this 
stickering  requirement  will  make  it 
easier  to  identify  Mexican-origin 
avocados  at  terminal  markets  and 
present  an  additional  obstacle  to 
transshipment  of  the  fruit  to  non- 
approved  States. 

Comment:  The  limited  distribution 
scheme  is  an  unrealistic  concept,  given 
the  open  nature  of  the  U.S.  marketing 
and  transportation  systems.  The 
restrictions  will  be  ignored  because  of 
high  consumer  demand  for  avocados  in 
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areas  outside  the  approved  States  and 
the  price  disparity  between  California 
and  Mexican  avocados.  The  price 
disparity  will  be  even  greater  when  the 
$0,054  per-pound  tariff  cited  in  the 
proposed  rule  is  eUminated. 

Response:  If  the  limited  distribution 
requirement  was  the  only  means  of  risk 
mitigation  available  in  the  Mexican 
avocado  import  program,  the  open 
nature  of  the  U.S.  marketing  and 
transportation  systems  would  be  a 
matter  of  concern.  Limited  distribution 
is,  however,  only  one  of  a  series  of 
safeguards  designed  to  prevent  the 
intr^uction  of  pests  into  the  United 
States  through  the  importation  of 
avocados  from  Mexico.  We  do  not 
expect  limited  distribution  to  be 
foolproof,  but  we  also  do  not  expect  that 
infested  avocados  will  be  entering  the 
United  States  through  legally  imported 
commercial  shipments  in  the  first  place. 
Further,  we  anticipate  that 
unscrupulous  distributors  will  be  the 
exception,  rather  than  the  rule,  so  we 
believe  that  the  restrictions  on 
distribution  of  the  avocados  will  be 
widely  observed,  rather  than  ignored. 

As  an  earher  commenter  pointed  out, 
domestically  grown  avocados  are 
certainly  available  during  the  period 
when  Mexican  avocados  will  be 
imported,  so  the  high  consumer  demand 
anticipated  by  the  commenter  in  non- 
approved  States  could  be  met  by 
domestic  supply  and  by  those  avocados 
that  are  already  being  imported  to  all 
regions  of  the  United  States  hum  Chile, 
the  Dominican  Republic,  and  the 
Bahamas. 

With  regard  to  the  expected  price 
differentia  between  imported  Mexican- 
origin  avocados  and  domestic  avocados, 
the  commenter  is  correct  in  noting  that 
the  $0,054  per  pound  tariff  will  be 
eventiially  eliminated.  Under  the  North 
American  Free  Trade  Agreement,  all 
fees  and  tarifi  rates  on  ^hedule  C 
commodities,  including  avocados,  are  to 
be  eliminated  within  lO  years,  with  a 
gradual  decline  of  10  percent  per  year. 
Whether  or  not  the  price  differential 
will  give  rise  to  a  black  market  for 
avocados  or  lead  established 
distributors  to  knowingly  violate  the 
law  for  the  sake  of  profit  is  another 
matter.  An  imscrupulous  distributor 
who  wished  to  illegally  transship 
Mexican  avocados  would  have  to  pay 
the  costs  associated  with  obtaining  a 
shipment  of  imported  Mexican 
avocados  at  wholesale  prices  fi'om  a 
terminal  market  in  an  approved  State, 
moving  that  shipment  to  a  secure 
location,  unloading  the  boxes  from  the 
truck  or  container,  removing  all  the 
avocados  finm  their  packing  boxes, 
peeling  the  sticker  fiium  each  piece  of 


fruit,  perhaps  adding  a  new  sticker  to 
each  piece  of  fruit,  repacking  the  fruit  in 
new  boxes,  loading  the  boxes  back  onto 
the  truck  or  container,  and  driving  the 
load  of  avocados  across  the  country  to 
one  of  the  expected  high-demand 
markets  (south  Florida,  Texas,  and 
CaUfomia),  all  of  which  would  limit  the 
profitability  of  such  an  illegal 
enterprise.  We  believe  that  this  limited 
profit  potential,  when  combined  with 
other  factors  such  as  the  ready 
availability  of  domestic  and  imported 
avocados  in  areas  outside  the  approved 
States  and  the  fact  that  persons  involved 
in  such  illegal  transshipment  are  liable 
to  legal  action,  incarceration,  or  fines, 
makes  it  unlikely  that  large-scale 
transshipment  will  take  place. 

Comment:  In  the  risk  documents  and 
the  proposed  rule,  APHIS  asserts  that 
the  Fruit  and  Vegetable  Division  of  the 
Agricultural  Marketing  Service  (AMS) 
would  notify  APHIS  if  Mexican-origin 
avocados  showed  up  at  terminal 
markets  in  non-approved  States.  The 
AMS  would  be  in  no  position  to  render 
such  assistance  because  their 
responsibility  is  to  grade  fruits  and 
vegetables  for  export. 

Response:  The  AMS  does  grade 
domestically  marketed  fruit,  as  well  as 
fruit  intended  for  export,  so  AMS 
personnel  will  indeed  be  present  at 
terminal  markets  in  non-approved 
States  and  will  thus  be  in  a  position  to 
assist  APHIS  in  identifying  misdirected 
avocados. 

Comment:  In  the  risk  documents  and 
the  propo^d  rule,  APHIS  asserts  that 
the  AMS  would  notify  APHIS  if 
Mexican-origin  avocados  showed  up  at 
terminal  markets  in  prohibited  States. 
How  will  AMS  personnel— or  APHIS 
inspectors — be  able  to  tell  the  difference 
between  Mexican-origin  Hass  avocados 
and  Hass  avocados  that  originated  in 
domestic  groves  or  were  imported  from 
Chile? 

Response:  Domestically  grown  Hass 
avocados  and  Hass  avocados  imported 
from  Chile  will  be  clearly  labeled  and 
readily  identifiable,  since  there  is  no 
reason  for  a  distributor  or  other  person 
to  disguise  their  origin.  Similarly,  the 
Mexican  avocados  will  be  packaged  and 
individually  labeled  to  indicate  that 
they  originated  in  Mexico,  so  a  person 
wishing  to  sell  transshipped  Mexican 
avocados  in  a  terminal  market  in  a  non- 
approved  State  would  have  to  go  to 
some  lengths  to  disguise  the  origin  of 
the  fruit.  As  discussed  in  the  response 
to  a  previous  comment,  we  do  not 
believe  that  the  level  of  profit  that  might 
be  expected  from  selUng  transshipped 
Mexican  avocados  would  be  great 
enough  to  entice  a  significant  number  of 
people  to  engage  in  such  illegal  activity. 


Comment:  The  commissioner  of 
agriculture  in  one  State  and  the 
governor  of  another  have  noted  that 
consumers,  processors,  and  distributors 
in  their  States  have  expressed  interest  in 
the  availability  of  Hass  avocados  from 
Mexico  and  would  like  to  see  the  list  of 
approved  States  expanded  to  include 
their  respective  States. 

Response:  The  placement  of 
additional  States  on  the  list  of  approved 
States  would  have  to  be  part  of  a 
subsequent  rulemaking.  The  public 
must  be  given  an  opportunity  to 
comment  on  the  inclusion  of  additional 
States,  and  importations  into  the  non- 
approved  States  were  not  considered  in 
the  supplemental  pest  risk  assessment 
and  risk  management  analysis  prepared 
for  July  1995  proposed  rule,  so  we  do 
not  have  sufficient  information 
regarding  the  potential  plant  pest  risk 
associated  with  importing  Mexican 
avocados  into  other  States.  New  States 
may  be  added  in  the  future  if  APHIS 
receives  a  request  to  do  so  and  the 
agency  determines  that  avocados  can  be 
imported  into  that  State  without 
presenting  a  significant  pest  risk;  if  such 
a  determination  is  made,  a  proposed 
rule  to  add  the  State  would  be 
published  in  the  Federal  Register. 

Comment.  Part  of  the  rationale  behind 
APHIS’  limited  distribution  safeguard  is 
the  contention  that  there  is  no  suitable 
host  material  to  sustain  the  pests  of 
concern,  especially  the  avocado-specific 
pests.  There  is,  however,  the  possibility 
that  the  avocado  seed  weevils  and  the 
avocado  seed  moth  could  become 
established  in  the  northeastern  United 
States  by  using  red  bay  (Persea 
borbonia],  a  relative  of  avocado  [Persea 
americana],  as  a  host.  Red  bay  is  a  host 
of  Heilipus  apiatus,  which  is  closely 
related  to  the  large  avocado  seed  weevil 
Heilipus  lauri. 

Response:  Although  H.  apiatus  is 
related  to  H.  lauri,  H.  apiatus  is  a  stem 
borer,  not  a  seed  pest.  It  is  very  imlikely 
that  H.  lauri,  Conotrachelus  aguacatae 
and  C.  perseae  could  survive  by  feeding 
on  the  small  seeds  of  red  bay  (^it  size 
1-2  cm.).  In  addition,  the  seed  moth  is 
found  only  at  lower  elevations  in  the 
tropics,  even  though  the  host  is  grown 
commonly  at  higher  elevations.  In  fact, 
all  of  the  pests  of  concern  become  rare 
or  are  completely  absent  at  the  higher 
elevations.  Although  specific 
temperature  threshold  information  for* 
these  pests  may  be  scarce  or  absent, 
there  is  no  reason  to  believe  that  these 
tropical  or  subtropical  pests  could 
survive  the  winters  in  the  approved 
States. 
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Trust  Fund  Agreement  and  APHIS 
Participation 

Comment:  APHIS  and  Mexico  need  to 
recognize  that  APHIS  is  neither 
adequately  staffed  nor  funded  to 
properly  deal  with  this  proposed 
importation  program.  This  limitation 
could  be  waived  if  all  APHIS  incurred 
costs  were  home  by  Mexico. 

Response:  The  proposed  rule  clearly 
stated  that  all  costs  associated  with 
APHIS’  participation  in  the  program 
would  be  paid  by  the  Mexican  qvocado 
industry  association  through  a  trust 
fund  agreement  with  APHIS.  Paragraph 
(b)  of  proposed  §  319.56-2ff  stated,  in 
part,  that  the  Mexican  avocado  industry 
association  would  be  required  to  “pay 
in  advance  all  costs  tbat  APHIS  expects 
to  incur  through  its  involvement  in  the 
trapping,  survey,  harvest,  and 
pac^nghouse  operations  *  *  Those 
provisions  are  the  same  in  this  final 
rule.  The  costs  of  inspecting  imported 
agricultural  commodities  at  the  port  of 
first  arrival  are  recovered,  when 
applicable,  by  user  fees. 

Comment:  The  Mexican  avocado 
growers  should  be  required  to  post  a 
bond  or  to  somehow  insure  or 
indemnify  their  product,  so  that  in  the 
event  of  a  pest  infestation,  domestic 
avocado  growers  would  receive  some 
financial  compensation  for  their  losses. 

Response:  We  believe  that  requiring 
Mexican  growers  to  somehow 
indemnify  their  product  would  be 
unnecessary  and  ill-advised,  largely 
because  no  country  in  the  world 
requires  the  indemnification  of 
agricultural  products  offered  for 
importation;  if  the  United  States  were  to 
set  a  precedent  and  require  such 
indemnification,  it  would  be  only  a 
matter  of  time  before  our  domestic 
agricultural  producers  would  be 
required  to  indemnify  their  products 
offered  for  export.  Any  grower  or  farmer 
has  little  control  over  his  or  her  produce 
once  it  has  left  the  grove  or  feum,  let 
alone  once  it  has  been  exported  to 
another  nation.  To  ask  that  grower  or 
farmer  to  insure  his  or  her  produce  from 
the  farm  gate  to  the  end  consumer  « 
would  be  imfair  at  best,  especially  in 
this  instance,  given  that  the  regulations 
prohibit  the  distribution  of  Mexican 
Hass  avocados  in  U.S.  avocado-growing 
States.  Finally,  requiring  such 
indemnification  would  run  counter  to 
our  obligations  under  current 
international  trade  agreements  and 
would  certainly  be  subject  to  challenge 
by  Mexico  and  other  potentially  affected 
trading  partners. 


Safeguards  in  Mexico 

Comment:  Why  does  Sanidad  Vegetal, 
an  agency  of  the  Mexican  national 
government,  have  to  hire,  train,  and 
supervise  the  personnel  who  will  be 
involved  in  trapping  and  conducting  the 
pest  surveys?  Mexico  does  not  require 
the  USDA  to  hire,  train,  and  supervise 
the  personnel  engaged  in  similar 
activities  in  California  or  Washington, 
for  example.  Mexico  accepts  the  results 
provided  by  State-level  personnel,  as 
should  APHIS. 

Response:  The  commenter  is  correct 
in  pointing  out  that  Mexico — and  many 
other  coimtries  as  well — accepts  the 
plant-health-related  work  performed  in 
the  United  States  by  State  personnel. 

We  have,  therefore,  modified  the 
regulations  in  this  final  rule  to  allow  the 
personnel  who  conduct  the  trapping 
and  pest  surveys  in  Michoacan  to  be 
hired,  trained,  cmd  supervised  either  by 
Sanidad  Vegetal,  as  was  proposed,  or  by 
the  Michoacan  State  delegate  of  the 
Secretaria  de  Agricultura,  Ganaderia  y 
Desarrollo  Rural  (Secretariat  of 
Agriculture,  Livestock,  and  Rural 
Development),  who  holds  a  position 
that  is  roughly  equivalent  to  that  of  a 
State  agriculture  commissioner  in  the 
United  States. 

Comment:  The  supplementary  pest 
risk  assessment  states  that  “any 
proposed  program  would  include  *  *  * 
field  surveys  for  specific  avocado  pests 
at  the  State,  municipality,  and  grove 
levels,”  but  the  area  surveys  called  for 
in  the  proposed  rule  appear  to  be  only 
at  the  municipality  and  grove  levels. 

Response:  The  reference  to  State-level 
sxirveys  in  the  supplementary  pest  risk 
assessment  was  an  error.  State-level 
surveys  were  not  part  of  the  Mexican 
work  plan,  nor  were  they  considered  in 
the  risk  management  analysis  or  the 
proposed  rule.  More  importantly, 
however,  no  estimates  of  risk  or  risk 
reduction  were  based  on  the  expectation 
that  State-level  surveys  would  be 
conducted.  We  believe  that  the  required 
mimicipality-  and  grove-level  surveys, 
which  focus  on  detecting  pests  in  the 
production  areas,  will  provide  us  the 
necessary  pest  population  information. 

Comment:  The  supplemental  pest  risk 
assessment  states  that  one  factor  in  the 
assessment  that  affects  risk  management 
is  the  assumption  that  all  traces  of  steq^ 
and  other  plant  material  would  be 
removed  from  the  avocados  before 
packing.  The  proposed  regulations, 
however,  do  not  mention  removing 
stems. 

Response:  The  statement  to  which  the 
commenter  is  referring  can  be  found  on 
page  8  of  the  supplemental  pest  risk 
assessment.  Freedom  from  stems  and 


other  kinds  of  plant  material  is  one  of 
the  “Quarantine  56  conditions”  that  the 
risk  assessment  assumes  will  be  in 
effect,  which  is  indeed  the  case. 
Paragraph  (a)  of  §  319.56-2  requires  that 
“all  importations  of  fruits  and 
vegetables  must  be  free  from  plants  or 
portions  of  plants,  as  defined  in 
§  319.56-1.”  Plants  or  portions  of  plants 
is  defined  as  “leaves,  twigs,  or  other 
portions  of  plants,  or  plant  litter  or 
rubbish  as  distinguished  from  clean 
fruits  and  vegetables,  or  other 
commercial  articles.”  We  have  added 
language  to  the  packinghouse 
requirements  in  §  319.56-2ff(c)(3)  to 
medce  it  clear  that  stems,  leaves,  and 
other  portions  of  plant  must  be  removed 
from  the  avocado  finit. 

Comment:  The  proposed  rule  calls  for 
dead  branches  to  be  pruned  and 
removed  from  the  orchards,  but 
provides  no  set  schedule  for  those 
actions  to  occm.  Without  a  more  precise 
schedule,  the  practice  may  not 
effectively  prevent  stem  weevil 
infestations.  Tree  pruning  should  be 
timed  to  remove  dead  or  dying  branches 
before  adult  stem  weevil  emergence  in 
the  spring  or  the  fall.  Spring  removal 
and  destruction  of  dead  or  dying 
branches  would  help  to  break  the 
reproductive  cycle  and  reduce  the 
population  level  of  any  adult  stem 
weevils  that  may  be  present  in  those 
orchards. 

Response:  No  prescribed  schedule 
was  included  bemuse  we  intend  for  the  - 
removal  of  dead  branches  to  be  a 
continuing  part  of  an  orchard’s 
management  and  upkeep.  The 
regulations  in  this  final  rule  require,  as 
was  proposed,  that  “[djead  branches  on 
avocado  trees  in  the  orchard  must  be 
pruned  and  removed  from  the  orchard.” 
That  requirement  is  one  of  the 
conditions  imder  which  any  approved 
orchard  must  operate. 

Comment:  The  proposed  rule  calls  for 
avocado  fruit  that  has  fallen  from  the 
trees  to  be  removed  from  the  orchards 
prior  to  harvest.  Given  the  fact  that  such 
fruit  is  more  likely  to  be  infested  by 
pests,  removal  of  fallen  fruit  should  be 
part  of  a  regular  field  sanitation  routine, 
not  merely  be  a  pre-harvest  event. 

Response:  We  agree  that  removing 
fallen  fruit  as  a  regular  practice  would 
lower  the  risk  of  fruit  fly  attraction 
within  an  orchard  and  would  thereby 
lower  the  overall’fruit  fly  population  in 
an  orchard.  Therefore,  we  have  changed 
§  319.56-2ff(c)(2)(iii)  in  this  final  rule  to 
require  that  fallen  fruit  be  removed  from 
export  orchards  at  least  once  a  week. 

Comment:  It  will  be  all  but  impossible 
for  the  registered  growers  in  Michoacan 
to  patrol  their  approved  orchards  often 
enough  to  remove  all  the  avocado  fniit 
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that  has  fallen  from  the  trees  prior  to 
harvest,  and  it  is  unrealistic  to  expect 
that  pickers  who  are  paid  by  the  bin  or 
by  the  pound  will  not  place  fruit  from 
the  ground  into  their  field  boxes  diuing 
the  harvest,  thus  increasing  the  risk  that 
infested  avocados  will  be  exported  to 
the  United  States.  How  will  APHIS 
enforce  these  requirements? 

Response:  Although  it  is  unlikely  that 
any  orchard  could  ever  be  kept 
completely  free  of  fallen  fruit,  we 
believe  that  it  is  possible  for  a  grower 
to  keep  up  with  most  of  the  fallen  fruit 
by  following  sound  field  sanitation 
practices.  As  noted  in  the  response  to 
the  previous  comment,  we  will  require 
that  Mien  fiuit  be  removed  from  the 
orchard  on  a  weekly  basis,  rather  than 
just  before  harvest.  Because  a  finding  of 
infested  fruit  will  result  in  the 
suspension  or  withdrawal  of  an 
orchard’s  export  certification,  it  is  in  a 
grower’s  best  economic  interests  to 
prevent  fallen  fiuit  firom  being 
intermingled  with  harvested  fruit. 
Inspections  at  the  packinghouse  prior  to 
and  during  the  culling  process,  along 
with  subsequent  inspections  in  the 
United  States,  are  expected  to  alert  us  to 
the  presence  of  pests,  and  frequent 
che^s  by  APHIS  and  Sanidad  Vegetal 
inspectors  will  help  ensure  that  the 
requirements  of  the  regulations  are 
being  observed. 

Comment:  It  is  highly  unlikely  that 
avocados  in  the  approved  orchards 
could  be  harvested  by  pickers,  dumped 
into  bins  or  other  containers,  loaded 
onto  trucks,  and  covered  in  less  than  3 
hours  after  being  picked.  It  is  more 
hkely  that  the  fi^t  will  be  exposed  for 
longer  periods  of  time  and  thus  exposed 
to  potential  fiuit  fly  infestation.  How 
will  APHIS  be  able  to  supervise  these 
requirements? 

Response:  We  acknowledge  that  a 
grower  may  not  be  able  to  transport  all 
his  avocados  to  the  packinghouse 
within  3  hours  of  harvesting  them,  so 
there  are  provisions  for  protecting  the 
fiuit  until  it  is  moved.  Specifically,  the 
regulations  in  this  final  rule  require,  as 
was  proposed,  harvested  avocados  to  be 
“moved  from  the  orchard  to  the 
packinghouse  within  3  hovu^  of  harvest 
or  they  must  be  protected  from  fruit  fly 
infestation  until  moved.”  APHIS 
inspectors  and  Sanidad  Vegetal 
persoimel  will  be  monitoring  the  export 
groves  during  harvest  and  will  ensure 
that  these  and  all  the  other  requirements 
of  the  regulations  are  met. 

Comment:  The  Mediterranean  fruit  fly 
(Medfly)  has  been  found  at  high  levels 
in  the  Mexican  State  of  Chiapas,  which 
is  close  to  the  State  of  Michoacan.  In 
order  to  monitor  potential  Medfly 
movement  into  the  Michoacan  region. 


monitoring  for  Medfly  at  a  higher  trap 
density  than  called  for  in  the  proposed 
rule  is  needed. 

Response:  Given  the  history  of 
Medfly’s  spread  and  the  spread  of  other 
fiuit  flies,  we  believe  that  Medfly  is 
unlikely  to  migrate  the  650  miles  from 
Chiapas  to  Michoacan.  The  trapping 
densities  and  trap  types  required  in  this 
final  rule  for  Medfly  monitoring  in 
Mexico  are  the  same  as  those  used  to 
monitor  for  Medfly  in  California,  where 
much  of  the  State’s  fruit  production  area 
lies  within  650  miles  of  the  recent  Los 
Alleles  Basin  infestation. 

Comment:  Field  surveys  are  defined 
by  APHIS  as  the  most  effective 
safeguard  for  protection  against 
avocado-specific  pests,  but  these 
surveys  rely  almost  exclusively  on 
programs  under  the  direction  of  Sanidad 
Vegetal.  If  this  is  to  be  the  most  effective 
line  of  defense  against  the  introduction 
of  the  seed  weevil,  APHIS  should  be 
directly  involved  in  implementing  this 
program  and  not  merely  monitoring  the 
process. 

Response:  With  regard  to  the  required 
safeguards,  including  field  surveys,  the 
regulations  in  §  319.56-2ff(c)  clearly 
state  that  “APHIS  will  be  directly 
involved  with  Sanidad  Vegetal  in  the 
monitoring  and  supervision  of  those 
activities.”  APHIS  persoimel  will  be 
present  in  Michoacan  in  a  supervisory 
and  monitoring  capacity  to  ensme  that 
the  required  safeguards  are  being 
observed,  not  to  conduct  field  surveys 
for  the  Mexican  avocado  industry. 

Municipality  Requirements 

Comment:  A  survey  should  be 
required  for  the  avocado  seed  moth,  and 
sex  lure  or  food  bait  traps  should  be 
used  to  monitor  for  the  avocado  seed 
moth. 

Response:  In  this  final  rule,  as  in  the 
proposed  rule,  the  regulations  in 
§  319.56-2ff(c)(l)(ii)  require  that  each 
municipedity  be  surveyed  at  least 
annually  for  the  avocado  seed  moth  and 
the  other  avocado  seed  pests.  A  sex  lure 
or  food  bait  is  not  available  for  use  in 
trapping  for  the  avocado  seed  moth,  but 
we  continue  to  believe  that  the  annual 
survey  required  by  the  regulations  will 
serve  to  alert  us  to  the  presence  of  this 
and  other  pests  in  the  municipalities, 
and  that  the  other  safeguards  in  the 
regulations  will  ensure  that  shipments 
of  avocados  will  be  free  of  the  pests  of 
concern. 

Comment:  The  proposed  regulations 
call  for  at  least  300  hectares  of  each 
municipality  to  be  surveyed  for  seed 
weevils  and  seed  moths  at  least 
annually.  While  the  proposal  states  that 
“portions”  of  each  registered  orchard 
and  areas  with  wild  or  backyard 


avocado  trees  must  be  included  in  the 
survey,  the  term  “portions”  is  not 
defined  and  is,  thus,  open  to 
interpretation.  Additionally,  there  is  no 
explanation  of  how  a  300-hectare  survey 
per  municipality  will  yield  a  95  percent 
confidence  level  of  detection.  How  can 
a  single  annual  survey  of  300  hectares 
serve  as  the  basis  for  calling  a 
municipality  free  of  seed  weevils  and 
seed  moths? 

Response:  We  did  not  specify  a 
minimum  size  for  the  “portions”  to  be 
surveyed  because  the  survey  must 
include  portions  of  each  registered 
orchard  and  areas  with  wild  or  backyard 
avocado  trees,  and  the  number  of  those 
areas  will  vary  between  municipalities. 
However,  the  work  plan  in  which 
Sanidad  Vegetal  will  set  forth  the  details 
of  the  survey  activity  will  have  to  be 
approved  by  APHIS,  and  APHIS 
personnel  will  be  supervising  the 
surveys,  so  we  will  be  able  to  ensure 
that  Sanidad  Vegetal  continues  its 
emrent  practice  of  reflecting  the  size  of 
an  orchard  in  the  size  of  the  surveyed 
area,  i.e.,  surveying  larger  orchards  more 
widely  than  smaller  orchards.  The 
overall  survey  size  of  300  hectares  per 
municipality  was  selected  to  ensure  that 
there  would  be  a  95  percent  or  greater 
confidence  level,  independent  of  the 
size  of  the  municipality,  that  the  svuvey 
would  detect  the  pests  if  they  occur  in 
1  percent  or  more  of  the  commercial 
growing  areas  within  the  municipality. 
The  only  way  to  approach  a  100  percent 
confidence  level  would  be  to  survey 
every  tree,  which  is  not  practical.  It 
should  be  noted  that  the  municipality 
must  be  found  free  of  the  avocado  seed 
pests — i.e.,  none  found  during  the  entire 
300-hectare  survey — and  that  the  survey 
must  be  conducted  during  the  growing 
season  and  prior  to  the  harvest  of  the 
avocados,  llie  nature  and  timing  of  this 
annual  siuvey  offers  a  high  degree  of 
assurance  that  the  avocados  exported  to 
the  United  States  will  be  free  from 
avocado  seed  pests. 

Comment:  Field  survey  is  a  critical 
element.  The  survey  protocol  is  set  up 
to  have  a  95  percent  confidence  level  of 
finding  1  percent  infestation;  this 
assiunes  an  evenly  distributed 
infestation,  not  the  more  likely  scenario 
of  certain  groves  being  more  likely 
infested  than  others  and  a  spotty 
distribution  of  weevils  within  an 
infested  grove. 

Response:  We  believe  that  the  field 
surveys  required  by  the  regulations, 
which  will  be  supervised  by  APHIS,  are 
already  designed  to  address  the  uneven 
distribution  thought  likely  by  the 
commenter.  The  required  surveys  will 
include  each  registered  orchard,  so 
every  grove  from  which  avocados  will 
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be  exported  to  the  United  States  will  be 
inspected;  areas  with  wild  or  backyard 
avocado  trees  will  be  siuveyed  as  well. 
Within  each  registered  orchard,  the 
APHIS  personnel  supervising  the 
surveys  will  ensiure  that  the  siuvey  sites 
are  randomly  selected  to  provide  a 
reliable  means  of  detecting  uniform  or 
spotty  distributions  of  pests  within  each 
orchard.  (To  make  that  requirement 
clear,  we  have  added  the  words 
“randomly  selected”  to  §319.56- 
2ff(c)(l)(ii)  in  this  final  rule  to  describe 
the  selection  of  survey  sites  within  each 
orchard.) 

Comment:  The  proposed  regulations 
call  for  at  least  300  hectares  of  each 
mvmicipality  to  be  surveyed  for  seed 
weevils  and  seed  moths  at  least 
annually.  Have  any  of  those  surveys 
been  conducted  yet?  APHIS  should  have 
conducted  its  own  survey  to  determine 
the  municipalities  to  be  free  of  the 
avocado  seed  pests  and  fiuit  flies  before 
publishing  the  proposed  rule. 

Response:  Seed  pest  surveys  have 
been  conducted  routinely  by  Sanidad 
Vegetal  for  its  own  programs  over  the 
past  several  years,  but  the  siuveys  called 
for  by  the  regulations  have  not  been 
conducted  yet  because  Sanidad  Vegetal 
and  APHIS  do  not  know  which 
municipalities  and  orchards  will 
register  to  participate  in  the  avocado 
export  program.  When  the  work  plan  is 
submitted  and  the  participating 
municipalities  and  groves  are  identified, 
APHIS  will  be  directly  involved  with 
Semidad  Vegetal  in  the  monitoring  and 
supervision  of  the  surveys. 

Sanidad  Vegetal  Avocado  Export 
Program 

Comment:  APHIS  claims  in  the 
proposed  rule  that  over  5  million 
kilograms  of  avocados  have  been 
exported  to  Japan  diuing  the  last  3  years 
imder  the  Sanidad  Vegetal  Avocado 
Export  Program  with  no  recorded 
interceptions  of  the  8  pests  of  concern. 
APHIS  failed  to  mention,  however,  that 
one  quarter  of  all  Mexican  avocado 
shipments  to  Japan  were  fumigated  after 
live  pests  were  discovered.  In  addition, 
the  Japanese  inspectors  do  not  routinely 
cut  fiuit  as  part  of  their  inspection 
process.  Finally,  Japan  and  the  other 
coimtries  to  which  Mexican  avocados 
are  exported  do  not  have  domestic 
avocado  industries,  so  there  is 
significantly  less  risk  for  those  countries 
from  the  start. 

Response:  It  is  Japanese  plant 
protection  policy  to  fumigate  an 
imported  commodity  from  any  country 
when  any  five  organism  is  found — 
regardless  of  the  organism’s  quarantine 
or  pest  status — so  it  is  not  accurate  to 
characterize  the  fumigation  of  Mexican 


avocados  by  Japan  as  being  solely  in 
response  to  the  detection  of  five  pests. 
What  is  of  primary  importance  is  the 
fact  that  the  Japanese  have  not  detected 
the  presence  of  any  of  the  eight  pests  of 
concern  to  APHIS.  APHIS  did  not  claim 
that  Japanese  plant  protection  officials 
cut  froiit  as  part  of  their  routine 
inspection.  The  Japanese  have  sampled 
and  carefully  examined  approximately 
50,000  avocados  over  the  last  3  years, 
cutting  the  fruit  if  external  signs  of  pests 
indicate  the  need  to  do  so.  Finally,  there 
is  less  risk  posed  to  a  coimtry  without 
a  domestic  avocado  industry,  but  only 
in  terms  of  avocado-specific  pests;  such 
a  coimtry  would  still  seek  to  identify 
and  mitigate,  as  necessary,  the  risks 
presented  by  other  pests  such  as 
Anastrepha  spp.  fruit  flies. 

Orchard  and  Grower  Requirements 

Comment:  Under  the  proposed 
regulations,  APHIS  would  allow  an 
orchard  ta  continue  shipping  even  after 
more  than  one  Anastrepha  spp.  finiit  fly 
is  discovered  during  a  30-day  period, 
provided  malathion  bait  sprays  were 
applied.  The  proposed  rule  states  that 
this  protocol  is  Similar  to  those  used  in 
Texas  and  Florida;  however,  Florida 
orchards  are  eliminated  from  their 
export  program  if  two  Caribbean  fruit 
flies  are  discovered  in  an  orchard.  Why 
is  there  a  disparity? 

Response:  In  the  proposed  rule,  we 
stated  that  the  procedures  for  fixut  fly 
trapping,  increased  trapping  in  response 
to  a  fruit  fly  detection,  and  pesticide 
treatments  in  response  to  additional 
detections  in  the  Mexican  avocado 
program  were  similar  to  the  procedures 
used  by  APHIS  in  citnis  fruit 
production  areas  of  Florida  and  Texas 
where  Anastrepha  spp.  fruit  flies  exist. 
The  similarities  can  only  carry  so  far, 
however,  when  there  are  differences  in 
the  pest  of  concern,  the  susceptibility  of 
the  commodity  to  infestation,  or  both. 
Accordingly,  the  program  response  to 
the  capture  of  Caribbecm  frnit  flies 
[Anastrepha  suspensa)  in  a  Florida 
citrus  grove  differs  from  the  program 
response  for  the  captine  of  Anastrepha 
ludens,  A.  serpentina,  or  A.  striata  in  a 
Mexican  avocado  grove.  APHIS  believes 
that  the  systems  approach  used  in  each 
case,  although  different,  adequately 
reduces  the  risk  to  an  insignificant  level 
in  their  respective  pest  situations. 

Comment:  The  proposed  regulations 
would  require  trapping  for  Anastrepha 
spp.  fiaiit  flies  throughout  the  year  in 
production  areas.  Research  shows  that 
Hass  avocados  are  not  frnit  fly  hosts; 
therefore,  trapping  for  fruit  flies  should 
not  be  required  in  avocado  production 
areas.  If  the  requirement  is  maintained, 
Mexican  avocados  should  be  allowed 


entry  into  the  United  States  without  . 
seasonal  or  geographic  restrictions. 

Response:  We  disagree  with  the 
commenter’s  contention  that  firuit  fly 
trapping  is  unnecessary.  Although  we 
do  believe  that  Hass  avocados  still  on 
the  tree  are  non-preferred  hosts  for 
Anastrepha  spp.  frnit  flies,  we 
nonetheless  believe  that  it  is  prudent  to 
require  trapping  in  the  production  areas 
to  allow  us  to  monitor  the  population 
levels  of  the  fruit  flies.  Significant 
increases  in  fruit  fly  populations  in  the 
production  areas  would  increase  pest 
pressure  on  the  avocados,  which  would 
necessitate  a  reassessment  or  adjustment 
of  the  program’s  fruit  fly  risk  mitigation 
measures.  We  continue  to  believe  that 
the  fruit  fly  trapping,  along  with  the 
seasonal  and  geographic  restrictions  and 
the  other  elements  of  the  program,  are 
necessary  to  provide  for  the  safe 
importation  of  avocados  from  Mexico. 

Comment:  The  Anastrepha  spp.  trap 
density  of  1  trap  per  10  hectares  is  too 
low  for  effective  monitoring.  The 
biological  reality  is  that  adult  fruit  flies 
would  move  between  various  hosts  in 
the  region  as  different  hosts  become 
more  or  less  attractive  for  oviposition.  A 
proper  regional  trapping  program 
should  be  establish^  that  includes 
buffer  areas  around  orcheurds.  Also,  the 
attraction  range  of  McPhail  traps  is 
small — a  few  feet  or  meters — compared 
to  other  trap  types.  Relying  on  traps  of 
this  type  and  trap  densities  at  this  low 
a  level  could  allow  fruit  fly  population 
levels  to  increase  significantly  without 
detection. 

Response:  The  Anastrepha  spp.  fruit 
fly  trapping  is  intended  to  indicate 
whether  fiuit  fly  populations  are  present 
in  production  areas,  rather  than  in  areas 
where  wild  or  alternative  host  material 
may  be  grown,  which  is  why  the 
trapping  is  to  be  conducted  in  the 
ordiards.  We  believe  that  the  required 
trap  density  of  1  trap  per  10  hectares 
will  be  sufficient  to  indicate  the 
presence  of  fruit  fly  populations  in  the 
orchards.  In  the  United  States,  the 
national  detection  protocol  for 
Anastrepha  ranges  from  1  trap  per  10 
square  miles  to  5  traps  per  square  mile; 
the  Rio  Grande  Valley  and  Florida  citrus 
protocol  for  Anastrepha  ranges  frum  5 
to  15  traps  per  square  mile.  The  density 
required  in  the  Mexican  orchards — 1 
trap  per  10  hectares — works  out  to 
approximately  25  traps  per  square  mile, 
which  is  the  same  density  required  to 
maintain  the  fruit-fly-firee  zone  in  the 
Mexican  State  of  Sonora.  With  regard  to 
the  type  of  traps  used,  we  believe  that 
some  of  the  other  traps  currently 
available  may  be  comparable  to  the 
McPhail  trap,  but  none  are  better  for 
monitoring  for  Anastrepha  fruit  flies. 
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'Comment:  Field  trapping  data  can, 
emd  likely  will,  be  modified  to  get  the 
“ri^t”  answer. 

Response:  APHIS  will  be  directly 
involved  with  Sanidad  Vegetal  in  the 
monitoring  and  supervision  of  all 
required  activities  in  Mexico,  including 
the  trapping.  We  believe  this  routine 
supervision  and  monitoring  will 
discourage  any  tampering  with  trapping 
data,  especially  considering  that  an 
orchard  or  even  an  entire  mimicipality 
could  be  subject  to  suspension  or 
expulsion  finm  the  export  program  if 
caught  falsifying  trapping  data.  Further, 
trained  APHIS  personnel  will  be  present 
in  the  mimidpafities,  orchards,  and 
packinghouses  throughout  the  growing 
season  and  harvest  and  would  thus  be 
in  a  position  to  notice  the  discrepancies 
between  falsified  data  and  actual 
conditions. 

Comment:  The  proposed  regulations 
call  for  certain  actions  to  be  t^en  if  a 
frmt  fly  is  trapped  in  an  orchard,  but  the 
protocol  for  the  number  of  malathion 
treatments  to  be  used  and  when  export 
shipments  could  be  resinned  in  relation 
to  fiuit  fiy  finds  is  imclear. 

Additionally,  nothing  is  said  with 
regard  to  actions  that  would  be  taken  in 
the  event  of  fiuit  fly  larvae  being  found 
in  avocado  fixiit. 

Response:  As  stated  in  the  proposed 
rule  and  in  this  final  rule,  the  trapping 
of  a  single  fiuit  fly  in  an  export  orchard 
will  require  the  deployment  of  at  least 
10  additional  traps  in  the  50-hectare 
area  surroimding  the  trap  in  which  the 
fruit  fly  was  found,  and  any  additional 
finds  within  30  days  in  the  260-hectare 
area  surroimding  the  first  find  will 
necessitate  the  application  of  malathion 
bait  treatments  in  the  affected  orchard 
in  order  for  the  orchard  to  remain 
eligible  to  export  avocados  to  the  United 
States.  Exports  fi'om  the  orchard  would 
not  be  suspended  based  on  fiuit  fly 
finds  alone,  so  the  resumption  of  export 
shipments  in  relation  to  fruit  fly  finds 
is  not  addressed  in  the  regulations.  If, 
however,  the  grower  failed  to  apply 
malathion  bait  treatments  when 
required,  the  orchard  would  lose  its 
export  certification  and  the  grower 
would  have  to  requalify  for  that 
certification  before  exports  from  the 
orchard  could  resume.  The  spiecific 
protocol  for  the  number  of  malathion 
treatments  that  would  have  to  be 
appUed  in  the  orchard  is  not  spelled  out 
in  the  regulations;  rather,  the  applicable 
protocols  would  be  detailed  in  the 
annual  work  plan  prepared  by  Sanidad 
Vegetal  and  approved  by  APHIS  that 
details  the  activities  that  Sanidad 
Vegetal  will  carry  out  to  meet  the 
requirements  of  the  regulations.  The 
detection  of  fixiit  fly  larvae  in  avocado 


shipments  at  the  packinghouse  or 
during  subsequent  inspections  will 
automatically  result  in  the  rejection  of 
the  infested  shipment  based  on  its 
failure  to  meet  die  requirement  for 
fiuedom  from  pests  and  will  trigger  an 
evaluation  of  the  export  program. 

Comment:  Under  the  proposed 
regulations,  APHIS  would  allow  an 
or^ard  to  continue  shipping  even  after 
more  than  one  Anastrepha  spp.  fruit  fiy 
is  discovered  during  a  30-day  period, 
provided  malathion  bait  sprays  were 
applied.  The  discovery’  of  additional 
fUes  found  within  1  month,  or 
preferably  one  life  cycle,  should  require, 
in  addition  to  malathion  and  bait 
treatments,  the  suspension  of  any 
exports  until  30  days  or,  again, 
preferably  one  life  cycle,  has  passed 
with  no  new  detections.  This  would 
help  assure  that  any  fruits  that  might 
contain  fruit  fly  eggs  or  larvae  are  not 
shipped. 

Response:  We  believe  that  the  poor 
Anastrepha  host  status  of  Hass 
avocados,  along  with  the  application  of 
malathion  bait  treatments,  increased 
trapping,  lower  wintertime  fiuit  fly 
activity,  and  the  required  post-harvest 
safeguards  makes  it  uimecessary  to 
suspend  exports  from  a  grove  based  on 
the  trapping  of  more  than  one  fruit  fly 
within  a  260-hectare  area  centered 
within  the  grove. 

Packinghouse  Requirements 

Comment:  The  proposed  rule  would 
require  250  avocados  per  shipment  to  be 
selected,  cut,  and  inspected  at  the 
packinghouse  prior  to  the  culling 
process.  To  reach  a  95  percent 
confidence  level  of  detecting  a  1  percent 
infestation  rate,  at  least  300  avocados 
should  be  inspected. 

Response:  We  agree  with  the 
commenter.  Depending  on  the  size  of 
the  fixiit  and  the  number  of  field  boxes, 
the  size  of  a  shipment  could  range 
between  1,000  and  4,000  avocados; 
hypergeometric  tables  indicate  that  the 
sample  size  needed  to  reach  the  95 
percent  confidence  level  of  detecting  a 
1  percent  infestation  would  vary 
between  258  and  288  fruit.  Therefore, 
we  have  changed  the  required  sample 
size  in  §  319.56-2ff(c)(3)(iv)  to  300  fiuit. 

Comment:  No  size  is  given  for  a 
“shipment,”  yet  the  proposed 
regulations  say  to  cut  250  fruit  per 
shipment  in  the  packinghouse  prior  to 
the  culUng  process.  With  a  large 
shipment,  cutting  250  fiuit  could  yield 
a  near-zero  confidence  level  of  detecting 
1  percent  or  greater  infestation.  Sample 
size  must  bear  some  relationship  to  ^e 
total  lot  size. 

Response:  As  noted  in  the  previous 
response,  the  size  of  a  shipment  could 


vary  between  1,000  and  4,000  avocados, 
and  hypergeometric  tables  indicate  that 
a  sample  size  of  288  avocados  would  be 
sufficient  to  detect  a  1  percent 
infestation  in  a  shipment  of  4,000 
avocados  with  95  percent  confidence. 
Because  we  will  require  300  avocados  to 
be  sampled  from  each  shipment,  and 
because  increasing  the  sample  size 
above  that  level  will  not  significantly 
increase  the  statistical  probability  of 
detecting  a  1  percent  infestation,  we 
have  not  made  any  changes  in  response 
to  that  comment. 

Comment:  It  is  not  unreasonable  to 
expect  that  some  growers  in  Mexico  will 
take  avocados  from  non-certified  groves 
to  a  certified  grove  or  an  export 
packinghouse  and  attempt  to  pass  the 
avocados  off  as  having  been  grown  in  a 
certified  grove.  What  safeguards  will  be 
in  place  to  prevent  this  from  happening? 

Response:  As  stated  in  the  proposed 
rule  and  in  this  final  rule,  a  finding  of 
any  of  the  avocado  seed  pests  Heilipus 
lauri,  Conotrachelus  aguacatae,  C. 
perseae,  or  Stenoma  catenifer  in  a 
municipality  during  an  annual  pest 
survey,  orchard  survey,  packin^ouse 
inspection,  or  other  monitoring  or 
inspection  activity  will  result  in  the 
municipahty’s  loss  of  its  pest-fi«e 
certification  and  the  suspension  of 
avocado  exports  firom  that  municipality 
until  APHIS  and  Sanidad  Vegetal  agree 
that  the  pest  eradication  measures  taken 
have  been  effective  and  that  the  pest 
risk  within  that  municipahty  has  been 
eliminated.  Similarly,  a  finding  of  the 
stem  weevil  Copturus  aquacatae  during 
an  orchard  survey  or  in  a  packinghouse 
will  result  in  an  orchard  losing  its 
export  certification  for  the  entire 
shipping  season  of  November  through 
February.  Because  avocado  fruit  from 
non-certified  groves  presents  a  greater 
pest  risk  than  does  finit  grown  in 
certified  groves,  we  believe  that  it  is 
unlikely  that  the  growers  and  packers  in 
an  approved  municipality  would  allow 
their  entire  export  operation  to  be 
jeopardized  by  allowing  potentially 
infested  fixiit  from  non-certified 
orchards  to  be  commingled  with  their 
export-quality  fruit.  In  addition  to  that 
purely  economic  disincentive,  APHIS 
and  Swidad  Vegetal  inspectors  will  also 
be  present  in  the  municipalities, 
orchards,  and  packinghouses  during  the 
shipping  season  to  ensure  that  all 
requirements  of  the  regulations  are 
being  observed. 

Comment:  It  will  be  difficult  for 
inspectors  in  packinghouses  or  at  the 
border  to  detect  the  presence  of  stem 
weevils  in  avocados  once  the  fixiit  has 
been  washed  because  washing  removes 
the  white  residue  or  “sugaring”  that  is 
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found  on  the  fruit  when  stem  weevils 
are  present. 

Response:  Under  the  inspection 
system  conteiined  in  the  proposal  and  in 
this  final  rule,  packinghouse  inspection 
would  occxu  after  the  fruit  has  been 
removed  from  the  field  boxes  and  before 
the  fruit  has  been  washed,  so  any  white 
residue  would  still  be  visible.  However, 
detecting  the  presence  of  stem  weevils 
after  washing  is  also  possible  with 
proper  training,  as  is  evidenced  by  the 
hundreds  of  instances  in  which  APHIS 
inspectors  at  the  El  Paso,  TX,  border 
crossing  have  detected  the  pest  in 
avocados  confiscated  from  smugglers. 

Shipping  Requirements  and 
Restrictions 

Comment:  Illinois  should  be 
eliminated  from  the  list  of  approved 
States  because  of  the  large  number  of 
terminal  markets  in  Chicago  that 
regularly  ship  produce  to  unapproved 
States.  It  would  be  too  difficult  to 
prevent  Mexican  avocados  from  being 
shipped  to  imapproved  States  from 
Chicago. 

Response:  The  fact  that  a  distributor 
in  one  State  may  deal  with  a  distributor 
in  another  State  was  not  a  significant 
consideration  in  the  compilation  of  the 
list  of  approved  States.  Certainly,  any 
distributor  in  any  State  who  was 
determined  to  transport  avocados 
outside  of  the  approved  States  could 
likely  do  so,  be  he  in  Maine  or  Illinois. 
Illinois  and  the  other  approved  States 
were  requested  as  markets  by  Mexico 
because  the  cold  winter  climate  and 
general  unsuitability  to  tropical  pest 
infestation  of  those  States  offered  an 
additional  safeguard  for  the  proposed 
export  program,  reasoning  with  which 
APHIS  agreed.  Distributors  in  States  on 
the  southern  and  western  periphery  of 
the  approved  area  are  likely  to  deal  with 
customers  in  neighboring  States:  if  those 
States  were  eliminated  from  the  list  of 
approved  States,  we  would  simply  be 
left  with  another  group  of  States  that 
border  on  non-approved  States. 

Comment:  Ports  of  entry  in  Texas 
should  not  be  limited  to  those  listed  in 
the  proposed  rule;  rather,  APHIS  should 
issue  permits  that  would  be  valid  for 
multiple  ports  in  order  to  preserve 
competition. 

Response:  The  Texas  ports  of  entry 
were  selected  because  they  are  staffed 
by  APHIS  inspectors  who  are 
experienced  with  dealing  with  avocado 
shipments.  We  believe  that  the  seven 
Texas  ports  of  entry  listed  in  the 
regulations  will  be  adequate  to  meet  the 
needs  of  importers  who  wish  to  receive 
their  products  through  Texas.  If  there  is 
a  demonstrated  need  for  additional 
ports  of  entry  in  Texas  or  circmnstances 


otherwise  warrant  the  addition  of  new 
ports  of  entry  for  Meccan  avocados, 
such  an  addition  to  the  list  of  ports 
would  have  to  be  proposed  as  part  of  a 
futiue  rulemaking. 

Comment:  The  proposed  rule  would 
require  the  avocados  to  be  moved 
through  the  United  States  by  air  or  in  a 
refrigerated  truck  or  rail  car,  as 
temperature  is  critical  to  the 
suppression  of  these  known  pests.  I 
would  think  a  temperature  recording 
device  showing  that  the  avocados  have 
been  held  under  refrigeration  at  40 
degrees  through  the  transporting  period 
would  be  mandatory.  I  see  no  reason  for 
a  refiigeration  requirement  without  a 
temperatiue  and  temperature  recording 
requirement. 

Response:  The  cooler  temperatures  in 
Michoacan  and  the  cold  temperatures  in 
the  approved  States  played  a  ro^e  in  our 
assessment  of  pest  risk,  but  the 
requirement  for  refrigerated  trucks, 
containers,  or  rail  cars  was  not 
specifically  identified  as  a  mitigating 
measuire  in  the  supplemental  pest  risk 
assessment  or  in  the  risk  management 
analysis.  By  the  time  the  avocados  have 
entered  the  United  States,  keeping  the 
temperature  of  the  fiiiit  low  during 
transport  contributes  as  much  to 
maintaining  firuit  quahty  as  it  does  to 
suppressing  possible  pest  activity.  The 
importer  of  the  fruit  would  certainly 
expect  that  the  fruit  would  be  in  the  best 
possible  condition  upon  its  arrival  in  an 
approved  State,  and  the  person 
transporting  the  fruit  would  seek  to 
meet  that  expectation.  Therefore,  we  do 
not  believe  it  is  necessary  for  APHIS  to 
require  that  temperature  logs  be 
maintained  by  the  person  transporting 
avocados  imported  into  the  United 
States  from  Mexico. 

Comment:  How  will  APHIS  ensure 
that  shipments  of  avocados  are  not 
diverted  to  non-approved  States  during 
transit? 

Response:  The  avocados  will  be 
required  to  travel  imder  a  bond  posted 
by  the  importer  with  the  U.S.  Customs 
Service.  The  bond  serv'es  to  guarantee 
that  the  shipment  will  be  delivered 
intact  to  the  destination  listed  on  the 
permit  issued  for  its  importation;  if  the 
shipment  does  not  arrive  at  its 
destination,  the  fact  that  the  in-bond 
papers  have  not  been  closed  out  will 
serve  to  notify  Customs  and  APHIS  that 
the  permit  requirements  have  been 
violated.  Persons  violating  the 
conditions  of  the  permit  emd  the  in- 
bond  agreement  are  liable  to  forfeiture 
of  the  bond  and  significant  civil  and 
criminal  penalties. 

Comment:  The  shipping  corridor 
should  not  extend  as  far  to  the  north  as 
was  proposed:  there  are  too  many  routes 


leading  west  in  the  northern  area  of  the 
corridor. 

Response:  We  believe  that  the  routes 
that  lead  north  and  east  from  El  Paso, 

TX,  would  likely  be  used  by  shippers, 
especially  those  with  destinations  in  the 
western  portion  of  the  approved  States. 
As  noted  in  the  response  to  the  previous 
comment,  significant  penalties  can  be 
assessed  on  shippers  who  fail  to  observe 
the  conditions  of  the  permit. 

Comment:  Nogales,  AZ,  and  El  Paso, 
TX,  should  be  eliminated  as  ports  of 
entry  for  Mexican  avocados  bound  for 
the  northeastern  United  States.  These 
ports  are  so  far  west  that  diversion  of 
shipments  to  the  high-demand 
CaUfomia  markets  would  be  Ukely. 

Response:  Nogales  and  El  Paso  are 
each  situated  at  the  northern  end  of  a 
major  north-south  Mexican  highway 
and  are  significant  hubs  for  U.S./ 
Mexican  trade.  These  ports  are  staffed 
with  APHIS  personnel  experienced  with 
handling  avocado  shipments  and  are 
currently  used  as  ports  of  entry  for 
avocados  and  other  restricted  products 
such  as  citrus  fruit  and  mangoes  that  are 
moving  through  the  United  States  to 
destinations  outside  the  United  States 
under  the  plant  quarantine  safeguard 
regulations  in  7  CFR  part  352.  "nie 
permit  and  bond  agreement  imder 
which  the  avocados  will  be  shipped  will 
clearly  delineate  the  areas  through 
which  the  avocados  may  be  moved  and, 
as  noted  in  the  responses  to  the 
previous  two  comments,  significant 
penalties  can  be  assessed  on  shippers 
who  fail  to  observe  the  conditions  of  the 
permit. 

Inspection 

Comment:  Inspection  at  the  port  of 
first  arrival  is  a  weak  link  in  the  systems 
approach.  Given  the  risk  presented,  an 
inspection  scheme  of  closer  to  100 
percent  would  be  more  appropriate  than 
the  current  plan. 

Response:  Inspection  at  the  port  of 
first  arrival  is  intended  to  accomplish 
two  goals.  First,  inspectors  check  the 
documents  accompanying  the  shipment 
to  ensure  that  the  avocados  are  from  an 
approved  orchard  and  were  processed 
in  an  approved  packinghouse  and  are 
accompanied  by  a  phytosanitary 
certificate.  The  inspectors  also  ensure 
that  the  limited  distribution  statement 
appears  on  all  boxes,  that  a  U.S. 
Customs  Service  bond  has  been  secured 
for  the  shipment,  and  that  the  in-bond 
papers  indicate  that  the  shipment  is 
consigned  to  an  importer  in  an 
approved  State.  Second,  the  inspectors 
will  select  a  sample  of  fruit  from  each 
shipment  and  carefully  cut  and  inspect 
those  avocados  to  verify  their  pest-free 
status.  Inspection  at  the  port  of  first 
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arrival  is  essentially  a  redundant 
safeguard  that  serves  to  verify  that  all 
the  regulatory  reqmrements  applicable 
to  the  importation  of  the  avocados  have 
been  met. 

Comment.  Inspections  are  likely  to  be 
negatively  impacted  by  the  nmnbers  of 
Boxes  coming  through. 

Response:  Given  the  number  of  ports 
of  entry  and  the  expected  volume  of 
imported  Mexican  avocados,  we  do  not 
believe  that  APHIS  inspectors  at  the 
ports  of  entry  will  be  faced  with  an 
overwhelmingly  large  number  of 
shipments.  In  all  cases,  shipments  of 
avocados  being  offered  for  entry  into  the 
United  States  will  be  inspected  in 
accordance  with  the  regulations. 

Comment:  The  proposed  regulations 
state  that  the  avocados,  upon  arrival  at 
the  terminal  market  in  the  northeastern 
States,  are  subject  to  inspection.  I  would 
think  an  inspection  would  be 
mandatory  and  should  reflect 
temperature  and  firuit  condition  on 
arrival. 

Response:  As  noted  in  the  response  to 
the  previous  comment,  we  will  inspect 
all  shipments  of  avocados  offered  for 
importation  into  the  United  States  from 
Mexico.  APHIS  personnel  are  not 
routinely  assigned  to  terminal  markets, 
so  we  cannot  require  that  an  additional 
inspection  be  conducted  when  the 
avocados  arrive  at  their  destination. 
Under  the  Federal  Plant  Pest  Act 
(FPPA),  APHIS  does  have  the  authority 
to  inspect  the  avocados  at  the  port  of 
first  arrival,  at  any  stops  in  the  United 
States  en  route  to  the  northeastern 
States,  and  upon  arrival  at  the  terminal 
market  in  the  northeastern  States;  the 
regulations  in  §  319.56-2ff(i)  reflect  that 
authority. 

Other  Comments 

Comment:  The  proposed  rule  is  silent 
with  regard  to  issues  of  liability,  which 
is  a  matter  that  could  affect  many 
businesses.  For  example,  a  distributer 
cannot  police  the  product  once  it  has 
been  sold,  but  there  are  distributors  in 
the  approved  States  who  routinely  do 
business  with  customers  who  operate 
both  inside  and  outside  of  the  approved 
States.  To  the  extent  that  there  is 
potential  enforcement  action  against 
wholesalers,  brokers,  and  distributors,  it 
should  be  clear  as  to  the  penalties  for 
violating  the  regulations. 

Response:  Just  as  is  the  case  with  all 
apparent  violations  of  APHIS 
regulations,  the  Agency’s  Regulatory 
Enforcement  staff  would  examine  the 
case  and  conduct  an  investigation  to 
ascertain  the  facts  of  the  case. 
Subsequent  actions  could  range  from 
warnings  to  civil  penalties  to 
recommendations  for  criminal 


prosecution,  depending  on  the  facts  of 
each  particular  case. 

Comment:  There  is  a  basic  conflict  of 
interest  between  APHIS’  new  mandate 
to  facilitate  international  (import)  trade 
and  its  historical  mandate  to  prevent  the 
introduction  and  establishment  of  exotic 
pests.  The  proposed  rule  is  biased 
toward  promoting  trade  to  the  detriment 
of  pest  exclusion  and  is  a  clear 
departure  from  established  APHIS 
protocols  for  pests  with  major  potential 
impact  such  as  Anastrepha  spp.  fruit 
flies. 

Response:  APHIS’  primary 
responsibility  with  regard  to 
international  import  trade  is  now,  and 
has  been  for  many  years,  to  identify  and 
manage  the  risks  associated  with 
importing  commodities.  Because,  as  we 
have  already  noted,  there  is  no  such 
thing  as^ro  risk  in  international  trade, 
reducing  risk  to  an  insignificant  level  is 
the  only  realistic  approach.  If  there  is  no 
practical  way  to  mitigate  a  particular 
risk  associated  with  a  product,  APHIS 
will  prohibit  that  product’s  entry  into 
the  United  States,  as  is  our  right  under 
current  international  trade  agreements; 
we  have  done  so  in  the  past  and  will 
continue  to  do  so  when  warranted. 
However,  when  we  determine  that  the 
risk  can  be  reduced  to  an  insignificant 
level,  it  is  our  responsibility  imder  those 
same  trade  agreements  to  make 
provisions  for  the  importation  of  that 
product.  In  terms  of  facilitating  trade, 
APHIS’  role  is  solely  in  the  area  of 
exports,  i.e.,  working  to  eliminate 
obstacles  to  the  exportation  of 
commodities  produced  in  the  United 
States.  The  systems  approaches  for 
citrus  from  Florida  and  Texas,  apples 
fiem  Washington,  and  stonefimit  from 
Cahfomia  that  we  cited  in  the  proposed 
rule  are  examples  of  ways  that  we  have 
found  to  answer  the  pest  concerns  of 
our  trading  partners  in  order  to  enable 
the  exportation  of  domestically  grown 
fruits  and  vegetables.  Just  as  we  seek  to 
open  foreign  markets  to  our  Washington 
apples  or  California  stonefruit,  however, 
we  must  also  listen  to  the  requests  of 
other  nations  seeking  to  export  their 
products  to  the  United  States. 

Comment:  Will  APHIS  provide  for 
monitoring  and  trapping  in  the  United 
States  for  the  fruit  flies  and  seed  pests 
once  Mexican  avocados  are  allowed  into 
the  coimtry?  Are  there  procedures  for 
such  monitoring? 

Response:  APHIS  already  has  an 
established  national  fruit  fly  monitoring 
program  in  place,  and  monitoring  for 
certain  other  exotic  pests  is  conducted 
by  Federal  and  State  agencies 
participating  in  the  Cooperative 
Agricultural  Pest  Survey  (CAPS) 
program.  In  addition  to  these  formal 


programs,  the  day-to-day  observations  of 
homeowners,  growers,  and  cooperative 
extension  service  agents  also  play  a  role 
in  the  detection  of  pests  across  the 
country. 

Comment:  What  actions  will  the 
Federal  government  take  if  pests  are 
introduced  into  the  United  States 
through  the  importation  of  avocados 
from  Mexico?  Will  the  Federal 
government  pay  for  pest  eradication  if 
the  introduced  pests  become 
established?  Are  there  quarantine 
treatments  available  for  use  in  the 
United  States  to  qualify  affected 
commodities  for  interstate  movement 
and  export  if  the  introduced  pests 
become  established? 

Response:  APHIS’  Domestic  and 
Emergency  Operations  staff  has 
prepared  a  draft  emergency  action  plan 
that  addresses  the  Federal  response  in 
the  unlikely  event  that  a  pest  outbreak 
occurs.  As  with  any  pest  outbreak, 

APHIS  would  cooperate  with  any 
affected  States  in  assessing  the  extent  of 
an  outbreak,  applying  mitigative 
measures  to  eliminate  the  pest  if 
appropriate,  and  providing  for 
continued  agricultural  trade  from  the 
area  affected  by  the  pest  outbreak. 

Comment:  Due  to  government-wide 
budget  cuts  and  frozen  or  reduced 
staffing  levels,  APHIS  will  be  unable  to 
enforce  the  proposed  restrictions  from 
the  grove  in  Mexico  to  the  final  U.S. 
consumer.  APHIS  states  that  it  would 
make  “resource  adjustments’’  to 
accommodate  the  proposed  avocado 
import  program,  but  APHIS  officials 
have  acknowledged  that  the  agency  is 
finding  it  difficult  to  meet  its  current 
program  demands.  Before  the  proposed 
rule  can  go  forward,  APHIS  must 
demonstrate  that  it  has  sufficient 
resources  to  execute  its  responsibilities 
under  the  proposed  system. 

Response:  As  was  stated  in  the 
proposed  rule,  import  authorizations 
will  not  be  provided  for  Mexican 
avocados  if  the  level  of  resources 
decreases  below  the  level  needed  to 
ensure  that  all  imported  regulated 
articles  are  subject  to  the  level  of 
inspection  and  monitoring  necessary  to 
prevent  the  introduction  of  plant  pests 
into  the  United  States.  At  the  present 
time,  it  is  difficult  to  provide  the  details 
on  APHIS  monitoring  and  supervision 
because  we  do  not  yet  know  the  number 
and  total  acreage  of  orchards  and  the 
number  of  pacldnghouses  in  Michoacan 
that  will  be  participating  in  the  avocado 
export  program.  We  can  say,  however, 
that  APHIS  personnel  will  be  present 
during  the  harvest,  shipping  season,  emd 
during  critical  orchard  survey  and 
trapping  activities  to  ensure  that  the 
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requirements  of  the  regulations  are 
being  met. 

Comment:  I  want  to  have  confidence 
that  if  this  proposal  as  written  is  not 
followed  that  immediate  corrective 
action  will  be  taken  in  Mexico  and  the 
United  States.  How  can  domestic 
growers  have  confidence  that  each 
element  of  this  complex  proposal  will 
be  stringently  enforced  in  Mexico  and  in 
the  United  States?  What  penalties  will 
be  enacted  for  failure  to  adhere  to  the 
requirements? 

Response:  The  introductory  text  of  the 
regulations  in  §  319.56-2ff  clearly  states 
that  fresh  Hass  avocados  may  be 
imported  from  Mexico  into  the 
northeastern  United  States  only  if  the 
importation  is  authorized  by  a  permit 
and  only  under  the  conditions  set  forth 
in  the  regulations:  if  those  conditions 
are  not  met,  the  avocados  may  not  be 
imported  into  the  United  States. 

The  growers,  packers,  and  shippers  in 
Michoacan  have,  at  the  very  least,  a 
financial  interest  in  meeting  the 
conditions  of  the  regulations;  failure  to 
do  so  can  result  in  the  loss  of  their 
abihty  to  export  avocados  to  the  United 
States  for  an  entire  shipping  season. 
Beyond  that,  Sanidad  Vegetal  personnel 
will  be  in  the  production  areas  and 
packinghouses  conducting  surveys, 
trapping,  and  inspections  to  ensure  that 
the  requirements  of  the  regulations  are 
being  met.  Finally,  APHIS  inspectors 
will  be  present  in  Mexico  and  will  be 
directly  involved  with  Sanidad  Vegetal 
in  the  monitoring  and  supervision  of  the 
required  safeguards. 

In  terms  of  penalties  that  would  apply 
for  violations  committed  in  the  United 
States,  the  FPPA  and  the  Plant 
Quarantine  Act  provide  for  a  penalty  of 
not  more  than  $5,000  and  imprisonment 
for  not  more  than  1  year  for  any  person 
who  knowingly  violates  regulations 
promulgated  imder  those  acts,  which  is 
the  case  with  the  regulations  in  this 
final  rule.  Civil  penalties  of  up  to  $1,000 
per  violation  can  be  assessed  for  other 
violations  of  the  regulations.  In 
addition,  the  FPPA  gives  an  APHIS 
inspector  the  authority  to  seize, 
quarantine,  treat,  apply  other  remedial 
measures  to,  destroy,  or  otherwise 
dispose  of,  in  such  manner  as  he  deems 
appropriate,  any  product  or  article 
moving  into  or  through  the  United 
States  in  violation  of  regulations 
promulgated  under  the  FPPA. 

Comment:  Mexico  allows  the  use  of 
pesticides  that  are  not  allowed  or 
strictly  controlled  in  the  United  States, 
the  residues  of  which  will  be  harmful  to 
U.S.  consumers. 

Response:  As  we  noted  in  the 
proposed  rule,  the  U.S.  Food  and  Drug 
Administration  (FDA)  samples  and  tests 


imported  fruits  and  vegetables  for 
pesticide  residues.  If  residue  of  a 
pesticide  unapproved  in  the  United 
States  is  found  in  a  shipment  of 
imported  fruit  or  vegetables,  the 
shipment  is  denied  entry  into  the 
United  States  by  the  FDA. 

Comment:  APHIS  should  require  that 
the  avocados  receive  quarantine 
treatments  such  as  fumigation,  heat  or 
cold  treatments,  or  irra^ation  to 
eliminate  the  pests  of  concern  while  the 
avocados  are  still  in  Mexico. 

Response;  There  are  currently  no 
approved  quarantine  treatments 
available  for  avocados  to  eliminate  the 
pests  of  concern.  There  is  no  established 
protocol  for  the  irradiation  of  avocados, 
and  fumigation  is  not  effective  against 
all  the  pests,  especially  the  seed 
weevils.  Procedmes  such  as  cold 
treatment,  hot  water  treatment,  or  hot 
forced  air  treatment  cannot  eliminate 
those  seed  pests  without  significantly 
degrading  the  quality  of  the  finit. 

Comment:  To  comply  with  the 
National  Environmental  Policy  Act 
(NEPA),  APHIS  should  prepare  an 
environmental  impact  report  that  takes 
into  accoimt  the  likelihood  of  pest 
estabUshment  in  growing  areas  in 
Cahfomia  and  Florida  and  the  effects 
that  such  an  infestation  will  have,  such 
as  increased  pesticide  usage  and  the 
burning  of  infested  avocado  groves. 
What  will  the  Federal  government  do  to 
mitigate  the  negative  impacts  of  those 
considerations? 

Response:  For  the  proposed  rule, 
those  issues  were  addressed  in  the 
supplemental  pest  risk  assessment  (e.g., 
the  likelihood  of  pest  estabUshment  on 
pages  23-35  and  environmental  impacts 
on  page  22).  An  environmental 
assessment  and  a  finding  of  no 
significant  impact  have  been  prepared 
for  this  final  rule. 

Response  to  Petitions 

On  March  15, 1996,  the  USDA 
received  a  petition  from  the  CAC  asking 
that  the  Department:  (1)  Reopen  the 
administrative  record  for  the  proposed 
rule  for  the  purpose  of  receiving  newly 
discovered  evidence  obtained  by  the 
CAC;  (2)  hold  an  additional  public 
hearing  to  explore  the  newly  discovered 
evidence;  and  (3)  stay  further 
administrative  action  on  the  proposed 
rule  pending  the  outcome  of  an 
investigation  of  the  conduct  of  a  foreign 
agent  of  the  Michoacan  Avocado 
Conunission  (MAC).  On  April  12, 1996, 
the  CAC  notified  USDA  that  it  had 
obtained  additional  pest  information 
that  would  form  the  basis  for  a 
supplemental  petition  that  would  be 
submitted  to  USDA  after  CAC  had 


completed  its  analysis  of  the  pest 
information. 

In  a  letter  dated  April  .17, 1996,  the 
USDA  asked  the  CAC  to  submit  any 
substantive  information  supporting  its 
petition;  on  April  29, 1996,  Ae  CAC 
complied  with  that  request  by 
delivering  a  copy  of  the  pest  survey 
information  on  which  the  March  15 
petition  was  based.  In  a  letter 
accompanying  the  April  29  submission 
of  information,  the  CAC  notified  the 
USDA  that  a  supplemental  petition 
would  be  deUvered  to  the  Department 
the  following  week.  The  supplemental 
petition  was  delivered  to  USDA  on  May 
3, 1996.  In  that  supplemental  petition, 
the  CAC  reiterated  its  request  that  the 
Department  reopen  the  administrative 
record  to  receive  new  pest  evidence  and 
to  hold  an  additional  public  hearing  to 
explore  the  new  evidence  and  asked 
that  the  Deptirtment  require  APHIS  to 
prepare  a  new  quantitative  pest  risk 
assessment  based  on  all  available  data, 
including  the  new  data  submitted  with 
the  supplemental  petition.  In  its  May  3 
supplemental  petition,  the  CAC  also 
stated  that  it  would  continue  to  seek 
additional  data  and  that  any  significant 
new  information  would  be  used  as  the 
basis  for  a  new  filing  to  further 
supplement  its  petition.  ' 

On  May  16, 1996,  the  CAC  submitted 
a  new  filing  in  the  form  of  a  letter 
containing  additional  information 
intended  to  support  and  further 
supplement  those  first  two  requests  that 
the  USDA  reopen  the  administrative 
record,  conduct  a  new  quantitative  pest 
risk  assessment  based  on  all  available 
data,  and  hold  an  additional  public 
hearing  on  the  proposed  rule.  In  that 
May  16  letter,  the  CAC  made  the 
following  additional  claims:  (1) 
Chemical  treatment  programs  have 
failed  to  eliminate  stem  weevils  in 
Uruapan,  Michoacan.  Mexico,  and  that^ 
orchards  once  found  free  are  being 
reinfested;  (2)  local  agricultural  agencies 
in  Michoacan  in  charge  of  field 
sanitation  have  not  yet  compUed  with 
procedures  set  forth  by  Mexico’s 
Secretaria  de  Agricultura,  Gmadaria  y 
E)esarollo  Rural  (SAGDR);  and  (3) 
certain  packinghouses  have  been 
identified  as  candidates  for  handling 
avocados  destined  for  export  to  the 
United  States  despite  the  fact  that  they 
are  located  in  areas  where  pests  are 
known  to  be  present  at  high  levels. 

The  CAC  filed  a  third  supplement  to 
the  March  15  petition  on  December  20, 
1996,  once  again  requesting  that  the 
USDA  reopen  the  administrative  record, 
conduct  a  new  quantitative  i>est  risk 
assessment  based  on  all  available  data, 
and  hold  an  additional  public  hearing 
on  the  proposed  rule.  This  third  filing 
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contained  claims  that:  (1)  Recent 
surveys  show  that  orchards  in 
Michoacan — ^including  orchards  in 
Sanidad  Vegetal’s  export  program — 
contain  stem  weevils  and  (2)  Mexican 
avocado  growers  are  withdrawing  from 
government  plant  health  programs  and 
the  regional  association  of  avocado 
growers  has  withdrawn  from  the  MAC. 

In  its  March  15  petition  and  the  May 
3,  May  16,  and  December  20, 1996, 
supplemental  filings  to  that  petition,  the 
CAC  presented  information  pertaining 
to  thrw  areas:  The  prevalence  of  pests 
in  Michoacan;  the  activities  of  local. 

State,  and  national  agricultural  officials 
in  Mexico;  and  the  integrity  of  the 
rulemaking  process.  After  carefully 
reviewing  the  petition  and 
supplemental  filings,  we  have 
concluded  that  the  evidence  offered  by 
the  CAC  does  not  warrant  our  reopening 
the  administrative  record,  holding 
additional  hearings,  delaying  further 
administrative  action  on  the  proposed 
rule,  or  preparing  a  new  quantitative 
pest  risk  assessment.  Therefore,  we  are 
denying  the  CAC  petition  for  the 
reasons  explained  below. 

First,  the  CAC  stated  that  the  pest 
survey  data  it  had  obtained  show  that 
the  huit  fly  and  weevil  populations  in 
Michoacan  are  substantially  higher  than 
indicated  in  earlier  prevalence  data 
supplied  to  USDA  by  the  Mexican 
government.  It  follows,  the  CAC  argues, 
that  the  USDA’s  supplemental  pest  risk 
assessment,  risk  management  analysis, 
and  the  safeguards  found  in  the 
proposed  rule  are  inadequate  because 
they  were  primarily  based  on 
incomplete  pest  data  that  imderstated 
the  true  level  of  quarantine  pests  in 
Mexico. 

The  CAC  claims  in  its  March  15 
petition  that  results  of  surveys 
conducted  between  February  1995  and 
February  1996  contradict  APHIS” 
conclusion  that  certain  municipalities 
within  the  State  of  Michoacan  qualify  as 
areas  of  low  pest  prevalence  for  the 
pmposes  of  lifting  the  quarantine  on 
Mexican  avocados.  (Copies  of  official 
Sanidad  Vegetal  records  of  the  results  of 
those  surveys  constitute  the  majority  of 
the  supporting  information  provided  to 
USDA  by  the  CAC  on  April  26, 1996.) 
The  March  15  petition  claims  that  the 
survey  results  reflect  positive  detection 
of  stem  weevils  [Copturas  aguacatae)  in 
orchards  currently  enrolled  in  the 
avocado  export  program  administered 
by  Sanidad  Vegetal  and  that  detections 
occurred  in  ordiards  sampled  during 
the  November-December  1995  survey 
period.  The  December  20  supplemental 
filing  rep>eats  those  claims  based  on 
surveys  conducted  between  June  and 
November  1996  that  reportedly  reflect 


stem  weevil  detections  in  export 
orchards  and  orchards  that  had 
previously  been  declared  free  from  that 
pest.  Similarly,  in  its  May  3 
supplemental  filing,  the  CAC  offers 
copies  of  official  Sanidad  Vegetal  seed 
weevil  survey  records  as  evidence  that 
heavy  seed  weevil  infestations  exist 
near  Uruapan,  which  is  one  of  the 
municipalities  that  Mexico  has 
indicated  will  likely  be  offered  for 
consideration  as  an  approved 
municipality  imder  the  avocado  export 
program  described  in  the  proposed  rule. 
Uruapan  itself  is  threatened  with  seed 
weevil  infestation,  the  CAC  claims, 
because  avocados  from  the  infested  area 
are  transported  without  restrictions  or 
safeguards  to  packinghouses  located  in 
Uruapan.  That  pest  survey  information, 
the  CAC  claims,  indicates  that  pest 
levels  in  Michoacan  are  higher  than 
previously  thought  and  USDA  should, 
therefore,  suspend  further  action  on  the 
proposed  rule  imtil  new  pest  risk 
assessments  and  risk  management 
analyses  can  be  conducted.  In  its  May 
16  letter,  the  CAC  further  claims  that 
chemical  treatment  programs  have 
failed  to  eliminate  stem  weevils  in 
Uruapan,  Michoacan,  thus  leaving  open 
the  possibility  that  stem  weevil 
populations  will  spread  throughout  the 
orchards  of  that  municipality. 

The  proposed  rule  and  its  supporting 
documentation  were  not  predicated  on 
the  absence  or  near-absence  of  pests 
throughout  the  entire  State  of 
Michoacan.  APHIS  acknowledges  that 
the  two  small  seed  weevils  and  the  stem 
weevil  are  known  to  exist  in  Michoacan, 
which  is  why  the  proposed  rule 
contained  weevil-specific  safeguards  to 
ensure  that  any  avocados  exported  to 
the  United  States  would  not  be  infested 
with  those  pests.  Under  the  program 
described  in  the  proposed  rule,  the 
detection  of  a  single  stem  weevil  in  an 
orchard  would  render  that  orchard 
ineligible  to  export  avocados  to  the 
United  States;  the  detection  of  any  one 
of  the  seed  weevils  would  render  the 
entire  municipality  ineligible.  If  the 
seed  and  stem  weevils  are  present  in  the 
growing  areas  of  Michoacan  in  “readily 
detectable  numbers,”  as  described  in  the 
petition,  we  are  confident  that  surveys 
conducted  or  supervised  by  APHIS 
employees  would  detect  those  pests  and 
prevent  infested  orchards  and 
municipalities  from  being  eligible  to 
export  avocados  to  the  United  States. 
Moreover,  the  export  eligibility  granted 
to  orchards  and  municipalities  must  be 
renewed  each  year,  and  that  eligibility 
may  be  withdrawn  at  any  point  during 
the  November  through  February 
shipping  season  based  on  the  detection 


of  a  stem  weevil,  in  the  case  of  an 
orchard,  or  a  seed  weevil,  in  the  case  of 
an  entire  municipality. 

In  its  May  16  letter,  the  CAC  asserts 
that  4  of  the  15  packinghouses 
identified  by  SAGDR  as  “candidates” 
for  packing  and  exporting  avocados  to 
the  United  States  are  located  in  areas 
where  quarantine  pests  are  present,  and 
another  3  of  the  cemdidate 
packinghouses  are  located  in  an  area 
where  pest  population  levels  are 
unknown  due  to  operational  problems 
within  the  local  agricultural  agency.  As 
noted  above,  the  proposed  rule  did  not 
assume  pest  fi^edom  or  near-freedom  in 
Michoacan;  the  system  described  in  the 
proposed  rule,  therefore,  contains 
several  layers  of  protection  to  prevent 
the  potential  infestation  of  harvested 
fixiit  during  its  movement  to  and 
handling  in  packinghouses.  Under  the 
program  described  in  the  proposed  rule, 
an  export  packinghouse  must  be  listed 
on  the  annual  work  plan  prepared  by 
Sanidad  Vegetal  and  approved  by 
APHIS,  so  if  we  had  any  concerns  about 
the  location,  condition,  or  operation  of 
a  particular  packinghouse  we  could 
resolve  those  concerns  as  part  of  the 
approval  process  for  the  work  plan.  In 
order  to  prevent  pests  from  entering  the 
work  areas  where  fruit  is  inspected, 
sorted,  cleaned,  and  prepared  for 
shipment,  an  export  packinghouse 
would  have  to  meet  specific  conditions 
regarding  its  construction  and  operation 
and  would  be  prohibited  from  handling 
fiiiit  from  anywhere  but  a  certified 
export  orchard.  The  avocados 
themselves,  when  being  moved  from  the 
export  orchard  to  the  packinghouse, 
would  have  to  be  protected  from  frnit 
fly  infestation.  It  is  important  to  note 
that  the  packinghouses  identified  by 
SAGDR  are  “candidates”  for 
participation  in  the  avocado  export 
program;  any  packinghouse  that  failed 
to  meet  all  of  the  requirements  of  the 
program  would  not  qualify  for 
participation  in  the  program. 

The  CAC  reports  in  its  March  15 
petition  that  it  had  obtained  extensive 
and  recent  firuit  fly  trapping  records 
£ram  Tancitaro,  Mexico,  from  trapping 
conducted  between  September  1995  and 
February  1996;  the  CAC  did  submit 
official  Sanidad  Vegetal  fruit  fly 
trapping  records  as  supporting 
information  for  that  petition.  The 
petition  notes  that  much  of  that  trapping 
occurred  during  months  that  the 
proposed  rule  would  allow  avocados  to 
be  imported  into  the  United  States.  The 
petition  further  maintains  that  fruit  flies 
were  found  in  each  of  the  33  orchards 
that  were  monitored,  even  though  the 
orchards  were  extensively  treated  to 
control  fruit  flies. 
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The  CAC  is  inaccurate  in  its  claims 
that  the  fruit  fly  finds  reflected  in  the 
data  “occurred  despite  a  rigorous  and 
documented  program  of  chemical 
treatment  to  control  fly  infestations.” 
Mexican  agricultural  officials  have  long 
claimed  that  the  Hass  avocado  is  not  a 
fruit  fly  host,  so  there  is  no  “rigorous 
*  *  *  program  of  chemical  treatment” 
to  eliminate  fruit  flies  in  avocado  groves 
in  Michoacan.  Although  APHIS  does 
not  accept  the  Mexican  claim  that  Hass 
avocados  are  not  attacked  by  fhiit  flies, 
we  do  believe  that  the  Hass  avocado  is 
a  non-preferred  host  while  still  on  the 
tree.  Throughout  this  rulemaking,  we 
have  acknowledged  that  Anastrepha 
spp.  fruit  flies  are  present  in  Michoacan 
and  could  attack  harvested  Hass 
avocados  and  fruit  that  has  fallen  from 
the  trees,  which  is  why  the  proposed 
rule  contained  safeguards  to  reduce  the 
risk  presented  by  those  pests.  The 
proposed  requirements,  such  as 
siuveillance  trapping,  increased 
trapping  in  response  to  a  single  bruit  fly 
detection,  malathion  bait  treatments, 
covering  of  harvested  avocados,  fly- 
proof  screens  on  packinghouses,  and 
inspections,  work  together  with  the  non¬ 
preferred  host  status  of  Hass  avocado 
fruit  attached  to  the  tree  to  eliminate 
any  significant  risk  from  Anastrepha. 

The  repeated  fruit  fly  finds  portrayed  in 
the  CAC’s  March  15  petition  would  not 
occur  vmder  the  program  described  in 
the  proposed  rule,  which  requires' 
trapping  density  to  be  increased  if  a 
single  Anastrepha  spp.  fruit  fly  is 
trapped  in  an  orchard  and  further 
requires  malathion  bait  sprays  to  be 
applied  if  a  second  Anastrepha  spp. 
fmit  fly  is  trapped  within  30  days  and 
260  hectares  of  the  first  finding. 

In  its  petition,  the  CAC  correctly 
points  out  that  importation  of  Hass 
avocados  from  Mexico  is  possible  only 
if  the  area  of  origin  can  be  certified  pest 
fi«e  for  the  three  species  of  seed  weevil 
and  the  seed  moth  and  can  be  shown  to 
be  an  area  of  low  pest  prevalence  for  the 
stem  weevil  and  finit  flies.  The  CAC 
then  asserts  that  its  newly  obtained  data 
indicate  that  two  of  the  municipalities 
in  Michoacan  cannot  properly  be 
characterized  as  areas  of  low  pest 
prevalence  for  fruit  flies  or  the  stem 
weevil.  As  noted  above,  a  municipality 
or  orchard  could  gain  approval  to  export 
avocados  to  the  United  States  under  the 
program  described  in  the  proposed  rule 
only  after  extensive  field  surveys 
•conducted  or  supervised  by  USDA 
employees  demonstrate  municipality 
fi^e^om  from  the  three  species  of  seed 
weevils  and  the  seed  moth  and  orchard 
freedom  from  the  stem  weevil.  That 
being  the  case,  some  municipalities  and 


orchards  in  Michoacan  may  well  be 
ineligible  for  participation  in  the 
program  due  to  the  presence  of  some  or 
all  of  those  pests.  That  potentiality  does 
not,  however,  invalidate  the  entire 
program,  as  the  CAC  seems  to  suggest. 

The  field  surveys  are  intended  to 
demonstrate  that  an  area  is  free  of 
certain  pests;  if  that  freedom  cannot  be 
demonstrated,  the  importation  of 
avocados  from  that  area  will  continue  to 
be  prohibited. 

The  second  area  discussed  in  the 
petition  and  the  supplemental  filings  is 
the  activities  of  local.  State,  and 
national  agricultural  officials  in  Mexico. 
One  aspect  of  this  is  the  CAC’s  claim 
that  APHIS  may  be  relying  on 
incomplete  pest  data  that  understate  the 
true  level  of  quarantine  pests  in 
Michoacan.  In  its  March  15  petition,  the 
CAC  claims  that  the  pest  survey  and 
trapping  data  that  the  Mexican 
government  supplied  to  APHIS  are 
incomplete  because  the  Mexican 
government  decided  to  withhold  one  or 
more  positive  pest  survey  reports  from 
the  data  provided  to  the  USDA  due  to 
pressvue  applied  by  a  “well-connected 
grower.”  Judging  from  the  information 
related  in  the  CAC’s  March  15  petition 
and  an  accompanying  declaration, 
however,  the  claim  that  information  was 
withheld  to  mollify  a  powerful  grower 
appears  to  be  a  mischaracterization  of 
the  nature  of  the  incident.  The 
information  submitted  by  CAC  shows 
that  a  state-level  inspector  detected 
weevils  (it  appears  the  petition  is 
referring  to  stem  weevils,  although  the 
species  is  not  identified)  in  a  grove,  the 
grower  sought  to  have  the  pest  finding 
overturned  or  suppressed,  but  Sanidad 
Vegetal  determined  that  an  infestation 
did  exist  and  should  be  documented. 

The  petition  hints  that  there  is 
something  unscrupulous  about  Sanidad 
Vegetal’s  subsequent  decision  not  to 
forward  the  records  for  that  orchard  to 
the  USDA  for  the  purposes  of 
precertifying  the  orchard  for  the 
proposed  export  program.  However,  if 
the  records  show  that  the  orchard 
contains  stem  weevils  that  would  render 
it  ineligible  for  participation  in  the 
proposed  export  program,  it  would 
serve  no  purpose  to  pass  those  records 
on  to  the  USDA  with  a  request  that  the 
orchard  be  approved  for  participation  in 
the  proposed  export  program. 

Obviously,  the  orchard  would  not 
qualify  for  the  program. 

In  its  May  3  supplemental  petition, 
the  CAC  claims  that  Mexico  made  a 
“conscious  decision  to  withhold 
damaging  pest  survey  findings  from  the 
USDA.”  The  CAC  bases  that  claim  on  its 
interpretation  of  correspondence 
between  APHIS  and  Sanidad  Vegetal, 


particularly  an  August  19, 1994,  request 
for  data  from  APHIS  and  Sanidad 
Vegetal’s  September  23,  October  10,  and 
October  11, 1994,  responses  to  that 
request.  Once  again,  ^e  CAC  points  out 
that  Sanidad  Vegetal  did  not  forward  all 
available  survey  results  and  other  pest 
data  &t)m  areas  in  which  seed  weevils, 
stem  weevils,  or  fruit  flies  had  been 
detected  and  portrays  that  lack  of  data 
as  a  deliberate  deception  on  the  part  of 
Sanidad  Vegetal.  APHIS  is  well  aware 
that  those  pests  are  present  in 
Michoacan,  and  Sanidad  Vegetal  has  not 
attempted  to  portray  the  situation 
otherwise;  in  fact,  Sanidad  Vegetal 
officials  have  taken  visiting  APHIS 
representatives  into  infest^  avocado 
groves  in  Michoacan  to  demonstrate 
methods  of  detecting  seed  weevils  and 
stem  weevils.  In  the  August  1994  letter 
cited  by  the  CAC,  APHIS  was  seeking 
additional  information  to  help  it 
determine  whether  an  export  program 
based  on  the  freedom  of  certain 
orchards  and  municipalities  from  seed 
and  stem  weevils  would  be  feasible,  and 
the  data  supplied  by  Sanidad  Vegetal 
were  responsive  to  that  revest. 

In  its  May  16  letter,  the  CAC  contends 
that  operational  problems  “plague” 
SAGDR’s  local  field  sanitation  agencies. 
To  support  that  contention,  CAC  points 
to  a  letter  from  a  SAGDR  district  chief 
to  one  of  his  district’s  local  plant  health 
boards.  The  letter,  dated  April  24, 1996, 
admonishes  the  local  board  for  failing  to 
submit  any  monthly  activity  reports 
since  the  board’s  formation  on 
September  19, 1995,  and  informs  the 
board  that  it  faces  the  risk  of  being 
dissolved  imless  the  reports  are 
submitted  promptly.  The  CAC  claims 
that  the  letter,  coupled  with  what  is 
described  by  a  CAC  contact  in  Mexico 
as  grower  mistrust  of  government 
agencies,  casts  doubt  on  Mexico’s  ability 
to  oversee  the  pest  survey,  trapping,  and 
registration  activities  described  in  the 
proposed  rule.  Under  this  final  rule,  the 
personnel  conducting  the  trapping  and 
pest  surveys  must  be  hired,  trained,  and 
supervised  by  Sanidad  Vegetal  or  by  the 
Michoacan  State  delegate  of  SAGDR, 
and  APHIS  will  be  directly  involved 
with  Sanidad  Vegetal  in  the  monitoring 
and  supervision  of  those  activities.  The 
trapping  and  pest  surveys  are  integral 
aspects  of  the  avocado  export  program; 
if  the  scope  and  conduct  of  those 
activities  in  a  particular  municipality 
did  not  meet  with  APHIS’  approval,  the 
municipality,  and  all  the  orchards 
within  that  municipality,  would  be 
ineligible  for  participation  in  the 
program. 

In  its  December  20  supplemental 
filing,  the  CAC  contends  that  substantial 
numbers  of  Mexican  avocado  growers 
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are  abandoning  the  Mexican 
government’s  plant  health  programs  and 
that  the  regional  association  of  avocado 
growers  in  Michoacan  has  writhdrawn 
from  the  MAC.  These  developments,  the 
CAC  claims,  provides  evidence  that  the 
plant  health  infrestructure  in  Mexico  is 
weakening  at  all  levels,  which  will 
result  in  major  problems  that  will 
threaten  U.S.  agriculture  if  the 
importation  of  Mexican  avocados  is 
authorized.  We  certainly  agree  that 
grower  participation  in  government 
plant  health  programs  is  an  important 
element  in  the  control  and  prevention  of 
plant  pest  problems  in  the  avocado- 
producing  municipahties  of  Michoacan, 
which  is  why  the  regulations  in  this 
final  rule  require  that  each  orchard  and 
grower  wrishing  to  export  avocados  to 
the  United  States  must  be  registered 
writh  Sanidad  Vegetal’s  avocado  export 
program  and  must  be  listed  as  an 
approved  orchard  or  an  approved 
grower  in  the  annual  work  plan 
provided  to  APHIS  by  Sanidad  Vegetal. 
'Therefore,  any  Michoacan  growers  who 
abandon  the  Mexican  government’s 
plant  health  programs  will  simply  not 
be  eligible  to  export  avocados  to  the 
United  States.  Similarly,  the  regulations 
also  clearly  state  that  avocados  may  be 
imported  only  if  the  Mexican  avocado 
industry  association  representing 
Mexican  avocado  growers,  packers,  and 
exporters — i.e.,  the  MAC — has  entered 
into  a  trust  fund  agreement  with  APHIS 
to  pay  in  advance  all  estimated  costs 
that  APHIS  ex|>ects  to  incur  through  its 
involvement  in  the  trapping,  survey, 
harvest,  and  packinghouse  operations 
required  as  safeguards  in  Mexico.  A 
document  submitted  by  the  CAC  with 
its  December  20  fifing  appears  to 
indicate  that  dissension  within  the  MAC 
has  led  a  regional  growers  group  to 
temporarily  writhdraw  from  the  MAC.  If 
that  is  indeed  the  case,  it  appears  that 
some  accommodation  would  have  to  be 
reached  within  the  MAC  for  that 
organization  to  remain  a  viable  entity 
capable  of  executing  a  trust  fund 
agreement  with  APHIS.  Without  a  trust 
fund  agreement,  avocados  may  not  be 
exported  under  the  regulations  in  this 
final  rule. 

Report  language  attached  to  the 
Department’s  1997  appropriations  bill 
directed  the  Secretary  of  Agriculture  to 
review  recent  evidence  of  pest 
infestation  in  Mexico — i.e.,  the  pest- 
related  information  submitted  to  APHIS 
by  the  CAC  in  its  petition  and 
supplemental  filings — and  determine 
whether  the  original  data  that  APHIS 
relied  upon  is  sound  and  complete.  As 
discussed  above,  we  have  thoroughly 
examined  all  of  the  information 


submitted  by  the  CAC  and  have 
determined  that  the  original  data  upon 
which  APHIS  relied  is  sound  and 
complete  and  serves  as  a  reliable  basis 
for  this  rule  and  the  risk-mitigating 
safegueirds  it  contains.  Further,  the  pest 
surveys  and  fruit  fly  trapping  required 
by  this  rule  as  a  prerequisite  to  the 
approval  of  municipalities  and  orchards 
for  participation  in  the  avocado  export 
program  will  provide  the  ongoing 
APHIS-supervised  pest  monitoring 
mentioned  in  the  report  language. 

The  third  and  final  area,  which  is 
discussed  only  in  the  March  15  petition, 
is  the  CAC’s  claim  that  there  is  evidence 
to  suggest  that  a  foreign  agent  for  the 
MAC  engaged  in  activities  that  violated 
Federal  conflict-of-interest  laws  and 
Federal  lobbying  laws.  The  petition  also 
states  that  the  same  agent  had 
substantive  ex  parte  communications 
with  USDA  personnel  prior  to  and  after 
the  Department’s  decision  to  issue  the 
proposed  rule.  The  petition  contends 
that  the  illegal  activities  of  the  agent  and 
USDA’s  apparent  practice  of  permitting 
substantive  ex  parte  communication 
between  USDA  and  the  supporters,  but 
not  the  opponents,  of  the  proposed  rule 
have  “irreparably  tainted  the  integrity 
and  propriety’’  of  the  rulemaking 
proceeding. 

APHIS  TOlieves  that  the  allegations  in 
the  petition  regarding  the  agent’s 
emplo)mient  with  the  MAC  and  the 
nature  of  a  contractual  arrangement  the 
agent  may  have  had  with  the  MAC  do 
not  bear  upon  on  the  integrity  of  this 
rulemaking  proceeding.  APHIS 
acknowledges  that  if  the  allegations  are 
shown  to  be  supported  and  it  is 
determined  that  the  agent  violated 
conflict-of-interest  laws  or  contracted 
for  a  “success  fee’’  for  lobbying  on  the 
behalf  of  a  foreign  client  in  violation  of 
lobbying  laws,  those  actions  may  indeed 
have  serious  ramifications  for  the  agent. 
It  does  not  follow,  however,  that  the 
alleged  activities  of  a  single  interested 
party  would  affect  the  manner  in  which 
USDA  has  conducted  this  rulemaking 
proceeding.  Indeed,  USDA  was  unaware 
of  the  alleged  contractual  and  other 
arrangements  until  the  allegations  were 
made  in  the  petition.  The  fact  of  the 
matter  is  that  the  alleged  arrangements 
had  absolutely  no  effect  on  the 
rulemaking  proceeding  or  the  decisions 
reached  by  APHIS  with  regard  to  this 
final  rule. 

A  review  of  the  calendars  and  daily 
activity  logs  of  Department  officials 
indicates  that  the  petitioner’s  contention 
that  USDA  engaged  in  prohibited  ex 
parte  communication  with  the  agent 
while  denying  requests  for  meetings 
from  opponents  of  the  proposed  rule  is 
incorrect.  Those  records  indicate  that 


courtesy  visits  were  paid  to  USDA 
officials  by  both  opponents  and 
supporters  of  the  proposed  rule 
following  the  proposed  rule’s 
publication.  Any  written  materials  given 
to  USDA  officials  during  those  visits 
were  placed  in  the  public  rulemaking 
record,  and  those  officials  report  that 
substantive  issues  pertaining  to  the 
proposed  rule  were  not  discussed. 

'Inerefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  rule 
on  small  entities. 

This  rule  will  allow  fresh  Hass 
avocado  fruit  grown  in  approved 
orchards  in  approved  mimicipafities  in 
Michoacan,  Mexico,  to  be  imported  into 
the  United  States  under  certain 
conditions  designed  to  prevent  the 
introduction  and  dissemination  of  plant 
pests.  In  the  July  1995  proposed  rule, 
we  invited  comments  concerning  the 
potential  effects  on  small  entities  of  the 
proposed  Mexican  avocado  importation 
program  and  noted  that  we  were 
particul^ly  interested  in  determining 
the  number  and  kind  of  small  entities 
that  may  incur  benefits  or  costs  from 
implementation  of  the  program.  Some 
commenters — ^mostly  owners  and 
employees  of  produce  markets  or  retail 
operations,  customs  brokers,  and 
representatives  of  other  agricultural 
interests  such  as  apple  and  citrus 
growers,  packers,  and  shippers — stated 
that  they  expected  to  benefit  from  the 
proposed  avocado  import  program 
through  increased  business  or  expanded 
export  opportunities  for  other  U.S. 
agricultural  products. 

Many  other  commenters  took  the 
opposite  view,  however.  Slightly  more 
than  60  percent  of  the  2,080  individuals 
who  commented  on  the  proposed  rule 
identified  themselves  as  working  in  the 
domestic  avocado  industry,  either 
directly  as  growers,  packers,  and 
shippers,  or  indirectly  as  part  of  their 
work  in  associated  fields  (agricultural 
consultants,  pest  control  advisors, 
nurserymen,  etc.).  Many  of  those 
commenters  believed  that  they  would  be 
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negatively  affected  by  the  proposed 
avocado  import  program  because  of  the 
wide  price  disparity  between 
domestically  produced  avocados  and 
the  less  expensive  Mexican-origin 
avocados.  Those  commenters  stated  that 
they  would  be  imable  to  compete  in  the 
approved  States  during  the  import 
period  and  that  the  low  price  of  the 
Mexican  product  would  encourage 
illegal  transshipment  of  the  Mexican 
avocados  to  areas  outside  the  approved 
States.  Several  commenters  criticized 
the  initial  regulatory  flexibility  analysis 
for  failing  to  pay  sufficient  attention  to 
Florida  avocado  production. 

The  initial  regulatory  flexibility 
analysis  published  in  the  proposed  rule 
noted  that  we  did  not  at  that  time  have 
all  the  data  necessary  for  a 
comprehensive  analysis  of  economic 
effects,  and  thus  invited  conunents 
concerning  potential  effects.  The  initial 
regulatory  flexibility  emalysis  was  based 
on  data  available  to  us  at  the  time  it  was 
written,  and  came  to  some  broad 
conclusions  about  approximate  effects 
based  on  a  simple  model  employing 
some  basic  data  about  supply  and  price 
gleaned  fi'om  the  overall  U.S.  and 
Mexican  avocado  markets.  Among  the 
preliminary  conclusions  was  a  likely 
increase  in  the  availability  of  fresh 
avocados  to  U.S.  consumers  by  about  12 
percent,  reducing  the  average  at-the- 
farm  price  for  U.S.  avocados  to  about 
$0.42  per  poimd.  However,  as  several 
commenters  pointed  out,  the  marketing 
of  avocados  in  the  United  States  is  very 
complex,  with  effects  arising  fi-om 
established  practices  in  the  food 
marketing  sector  and  the  patterns  of  the 
wholesale  and  retail  distribution 
structure.  Conunenters  also  pointed  out 
that  an  acciuate  analysis  should  focus 
on  price  and  supply  data  that  are 
specific  to  the  months  when  Hass 
avocados  would  be  allowed  entry,  and 
should  be  based  on  the  aveiuge  values 
for  those  months  over  a  multi-year 
period. 

We  have  taken  these  and  other 
comments  into  account  and  employed 
additional  data  supplied  by 
commenters.  We  have  obtained  data  on 
Mexican  and  U.S.  production  emd 
exports  covering  a  5-year  period  (1990- 
1994).  As  a  result,  this  final  regulatory 
flexibility  analysis  examines  more 
complex  economic  scenarios  than  the 
initial  regulatory  flexibility  analysis  and 
provides  a  more  detailed  analysis.  By 
using  improved  models  with  more 
extensive,  multi-year  data,  we  have 
examined  effects  in  both  approved  and 
non-approved  States  that  take  into 
consideration  several  possible  reactions 
by  both  U.S.  and  Mexican  businesses. 
We  have  provided  analyses  based  on  a 


range  of  U.S.  imports  of  Mexican 
avocados.  We  have  also  examined 
several  different  possible  responses  by 
U.S.  producers,  ranging  from  partial  to 
complete  redirection  of  their  product 
away  fi’om  approved  States  during 
months  when  Hass  avocados  fiom 
Michoacan  would  be  allowed  entry. 

This  rule  will  directly  affect  avocado 
growers,  particularly  growers  of  Hass 
variety  avocados,  so  its  impact  will  be 
felt  mainly  in  California.  The  United 
States  produced  em  average  of  189,244 
tons  '  of  avocados  per  year  between 
1990  and  1994;  of  this  amount, 

California  accounted  for  91.4  percent, 
Florida  8.4  percent,  and  Hawaii  the 
remaining  0.2  percent.  The  farm  value 
of  U.S.  production  ranged  fiom  $118 
million  to  $255  million,  of  which  98 
percent  was  for  the  fresh  mcu*ket.  There 
were  7,203  avocado  growers  in  the 
United  States  in  1992  (1  in  Arizona, 
5,973  in  California,  604  in  Florida,  610 
in  Hawaii,  and  15  in  Texas);  98.5 
percent  of  these  operations  are 
considered  to  be  small  entities. 
(According  to  the  standard  set  by  the 
Small  Business  Administration  for 
agricultural  producers,  a  producer  with 
less  than  $0.5  million  cumually  in  sales 
qualifies  as  a  small  entity.)  California 
avocado  producers,  including  small 
entities,  derive  a  substantial  degree  of 
income  fiom  off-farm  employment. 
According  to  a  1994  report  by  the 
Economic  Research  Service,  55  percent 
of  operators  of  California  avocado  farms 
reported  working  off  the  farm  at  least 
100  days  a  year.  Approximately  44 
percent  reported  working  off  the  farm  at 
least  200  days  a  year. 

Florida  is  less  likely  to  be  affected 
because  fewer  growers  there  produce 
Hass  variety  avocados;  most  produce  a 
lower-cost  greenskin  variety.  In  general, 
if  two  commodities  are  substitutable,  a 
change  in  the  price  of  one,  ceteris 
paribus,  causes  a  change  in  the  same 
direction  in  the  quemtity  purchased  of 
the  other.  If  the  two  commodities  have 
comparable  quality  and  are  considered 
substitutable,  then  the  differences 
between  their  prices  would  not  be  large 
(the  degree  of  substitutability  depends 
on  the  cross  elasticities  of  demand 
between  the  two  commodities). 
However,  the  data  show  that  the  prices 
received  by  farmers  and  the  wholesale 
prices  of  greenskin  variety  avocados, 
which  is  the  dominant  variety  grown  in 
Florida,  are  substantially  lower  than 
prices  received  for  Hass  variety 
avocados.  For  example,  the  price 
received  by  avocado  growers  in 
California  was  $0.79  per  pound  in  1994, 


■  All  tons  in  this  analysis  are  short  tons  (2,000 
pounds). 


while  the  price  received  by  Florida 
growers  during  the  same  year  was  $0.31 
per  pound.  Similarly,  the  average 
wholesale  market  price  for  California 
Hass  avocados  was  $1.72  per  pound 
(average  for  Boston,  (Chicago,  Los 
Angeles,  New  York,  and  Philadelphia) 
during  the  third  week  of  December 
1995,  while  the  average  wholesale  price 
for  the  greenskin  variety  was  $0.44  per 
pound.  If  the  price  differential  was  the 
only  market  signal  of  preference  for  the 
two  products,  then  the  Hass  variety 
would  be  driven  out  of  the  market,  but 
this  is  not  the  case.  The  wholesale  price 
of  the  California  Hass  avocado  is  $1.96 
per  poimd  in  Miami,  while  the  price  of 
the  Florida  greenskin  variety  is  only 
$0.42  per  pound. 

U.S.  exports  averaged  11,583  tons 
between  1990  and  1994,  while  imports 
were  about  19,119  tons.  Over  this 
period,  about  94  percent  of  the  U.S. 
production  of  avocados  was  consumed 
domestically.  The  largest  importer  of 
U.S.  avocados  is  Canada.  The  other 
major  markets  for  U.S.  avocados  include 
France,  Japan,  and  the  United  Kingdom. 
The  largest  suppliers  of  imports  to  the 
United  States  are  Chile  and  the 
Dominican  RepubUc. 

Mexico  is  the  largest  producer  of 
avocados  in  the  world,  accounting  for 
approximately  40  percent  of  world 
production.  An  average  of  807,000  tons 
per  year  was  produced  between  1990 
and  1994.  Most  of  the  avocado 
production  in  Mexico  occurs  in  the 
State  of  Michoacan,  accounting  for 
approximately  77  percent  of  the  total. 
TTie  Hass  variety  accoimts  for  95  percent 
of  the  avocado  production  in 
Michoacan.  Mexico  is  also  one  of  the 
world’s  largest  exporters  of  fresh 
avocados.  Exports  averaged  22,000  tons 
per  year  between  1990  and  1994.  The 
average  rate  of  export  between  1990  and 
1994  was  about  2.75  percent  of 
production,  with  the  rest  being 
consumed  domestically. 

Avocados  are  shipp^  fiom  U.S. 
domestic  sources  throughout  the  year. 
Florida’s  peak  marketing  season  is 
between  July  and  December,  while 
Cahfomia’s  is  between  March  and 
August.  The  19  northeastern  States  and 
the  District  of  Columbia  (the  approved 
States)  receive  between  12  and  18 
percent  of  the  shipments  of  California 
avocados  annually.  California 
shipments  to  the  approved  States  during 
the  period  allowed  in  this  final  rule 
(November  through  February)  account 
for  only  2.3  to  4.6  percent  (or  about 
3,900  to  4,850  tons)  of  total  annual 
CaUfomia  avocado  shipments.  Imports 
account  for  about  42  percent  of  the 
supply  in  the  approved  States  during 
those  months;  ^lifomia  avocados 
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account  for  about  36  percent  of  the 
supply  in  the  approved  States  during 
that  same  period.  The  remainder,  about 
22  percent  of  the  supply,  comes  from 
Florida. 

Mexican  avocados  could  be  sold  at 
substantially  lower  prices  than 
California  avocados.  However, 
consumer  purchases  may  not  be 
proportional  to  price  changes,  should 
they  occur.  Additionally,  since  many 
grocery  stores  and  supermarkets  are 
likely  to  be  earring  avocados  from  only 
one  somree  at  any  given  time,  consumers 
may  not  have  the  option  of  comparing 
price  and  quality  of  avocados  from 
different  areas.  The  retail  price 
difrerentials  might  not  be  representative 
of  the  actual  cost  differences  between 
avocados  frnm  the  two  sources,  as 
retailers  may  not  mark  the  exact  price 
differential.  This  is  evidenced  by  the 
small  difference  in  wholesale  prices 
between  Cahfomia  Hass  and  Chilean 
Hass  avocados.  While  the  import  price 
of  Chilean  Hass  avocados  was  only 
$0.67  per  pound,  the  wholesale  price  in 
the  six  major  northeastern  cities  was 
about  $1.46  per  pound  diuing  the  third 
week  of  December  1995.  The  average 
wholesale  price  of  the  California  Hass 
avocado  was  $1.72  per  poimd  during 


the  same  period.  If  a  similar  price 
pattern  would  hold  for  Mexican  Hass 
avocados,  wholesale  prices  will  not 
differ  as  widely  between  Mexican 
avocados  and  others  available  on  the 
domestic  market  as  expected  by  some. 
The  costs  associated  with  illegal 
transshipment  (e.g.,  relabeling  the 
product  and  illegally  transporting  it 
outside  the  approved  States)  make  it 
unlikely  that  price  differences  between 
domestic  and  Mexican-origin  Hass 
avocados  will  be  great  enough  to  lead  to 
transshipment  of  Hass  avocados 
imported  under  this  final  rule. 

Allowing  importation  of  Hass 
avocados  from  Mexico  is  expected  to 
have  a  variable  impact  upon  domestic 
entities.  The  magnitude  of  the  impact 
would  depend  upon  the  size  of  the  pre¬ 
import  supply,  pre-import  avocado 
price,  and  the  elasticities  of  demand.  In 
this  final  regulatory  flexibility  analysis, 
which  was  developed,  in  part,  using 
price  and  production  data  submitted  by 
commenters,  two  scenarios  in  which 
affected  entities  may  be  impacted  by 
various  levels  of  Mexican  avocado 
imports  are  examined.  In  one  scenario, 
California  Hass  avocado  growers,  in 
reaction  to  the  entry  of  Mexican 
imports,  redirect  a  percentage  of  the 


avocadc»  they  otherwise  ship  to  markets 
in  the  approved  States  to  markets  in 
non-approved  States  (Table  1);  in  the 
other  scenario,  we  examine  the  unlikely 
situation  in  which  there  is  a  complete 
redirection  of  California  Hass  avocados 
from  markets  in  the  approved  States  to 
markets  in  the  non-approved  States. 

Based  on  data  from  1990  through 
1994,  the  average  wholesale  price  in  the 
approved  States  during  the  months  of 
November  through  February — ^the  4 
months  that  avocados  can  be  imported 
into  the  approved  States  imder  this 
rule — was  about  $1.56  per  pound  and 
the  available  quantity  was  about  10,500 
tons.  The  wholesale  price  and  supply 
were  $1.47  per  pound  and  26,500  tons, 
respectively,  in  the  non-approved 
States.  Price  changes  in  the  two 
scenarios  are  measmed  against  their 
average  levels. 

The  level  of  Hass  avocado  exports 
from  Michoacan,  Mexico,  during 
November  through  February  is  currently 
about  9,400  tons.  The  import  levels  in 
the  top  row  of  Table  1  reflect  a  10,  20, 
30,  40,  and  50  percent  diversion  of 
current  Michoacan  Hass  avocado 
exports  from  other  markets  to  markets  in 
the  approved  areas  of  the  United  States. 


Table  1.— The  Importation  of  Hass  Avocados  From  Michoacan,  Mexico,  to  Approved  States:  Impact  in  the 
United  States  With  a  Partial  Redirection  of  U.S.  Grown  Hass  Avocados  From  Markets  in  Approved 
States  to  Markets  in  Non-Approved  States  (Price  Elasticity  is  -1 .07). 


Percentage  of  current  Michoacan  exports  diverted  to  the  U.S.  market 


10 

20 

30 

40 

50 

Imports  (tons) . 

940 

1,880 

2,820 

3,760 

4,700 

California  Hass  avocados  diverted  to  non-approved  States  (tons) 

153 

306 

459 

612 

765 

Percent  change  in  price: 

In  the  approved  States . . . 

(8) 

(16) 

(25) 

(33) 

(41) 

In  rxin-approved  States  . . 

(1) 

(1) 

(2) 

(2) 

(3) 

Change  in  producer  surplus  (millions  of  dollars) . 

(1.37) 

(2.70) 

(3.99) 

(5.24) 

(6.44) 

(Change  in  consumer  surplus  (millions  of  dollars) . 

3.31 

6.86 

10.66 

14.71 

18.98 

Total  surplus  (millions  of  dollars) . . . 

1.94 

4.16 

6.67 

9.47 

12.54 

Table  1  summarizes  the  estimated 
economic  impacts  in  the  United  States, 
based  on  a  price  elasticity  of  — 1.07, 
which  was  estimated  using  data 
provided  in  comments  by  the  Cahfomia 
Avocado  Commission.^  The  estimated 
economic  impacts  result  from  the  entry 


^Garoyan,  Leon,  “Proposed  Rule  for  the 
Importation  of  Fresh  Hass  Avocado  Fruit  Grown  in 
Michoacan,  Mexico:  An  Analysis  of  the  Impact  on 
California’s  Avocado  Industry,”  Management 
Research  Associates,  August  22, 1995.  (Prepared  for 
the  Califorftia  Avocado  Commission  (CAC)  and 
attached  as  Exhibit  30  to  the  CAC’s  October  13, 
1995,  comments  on  the  proposed  rule.)  The  price 
elasticity  of  - 1.07  was  esti^ted  using  data  from 
Appendix  Table  1  of  that  report  covering  North  East 
and  East  Central  regions  of  the  United  States  for  the 
months  of  November  to  February  between  1986  and 
1994. 


of  imported  Mexican  Hass  avocados  into 
markets  in  the  approved  States  and  from 
the  estimated  producer  losses  and 
consumer  gains  that  would  result  from 
a  partial  redirection  of  U.S.  grown  Hass 
avocados  firom  markets  in  the  approved 
States  to  non-approved  States.  For 
example,  a  10  percent  diversion  of 
present  Michoacan  exports  from 
markets  in  other  countries  to  the  United 
States  results  in  a  price  decrease  of  8 
percent  in  the  approved  States  and  a 
price  decrease  of  1  percent  in  the  non- 
approved  States.  California  producers 
would  lose  about  $1.37  million,  while 
consumers  would  gain  about  $3.31 
million.  The  net  benefit  in  this  scenario 
would  be  about  $1.94  milhon.  If  a  50 


percent  diversion  of  present  Michoacan 
exports  from  other  markets  to  the 
United  States  were  to  occur,  there 
would  be  a  resulting  price  decrease  of 
about  41  percent  in  the  approved  States 
and  about  3  percent  in  the  non- 
approved  States.  Producers  would  lose 
about  $6.44  million  and  consumers 
would  gain  about  $18.98  million, 
resulting  in  a  net  benefit  of  about  $12.54 
million. 

In  sum,  as  a  result  of  the  importation 
of  Mexican  avocados  to  the  approved 
States  and  partial  redirection  of 
domestically  grown  avocados,  California 
Hass  avocado  producers  would  lose 
between  $1.37  milHon  and  $6.44 
million,  i.e.,  about  0.5  percent  to  5.4 
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percent  of  their  crop’s  farm  value,  while 
consumers  in  the  approved  and  non- 
approved  States  would  gain  between 
$3.31  million  and  $19  million. 

Consumer  gains  are  larger  than  producer 
losses  in  all  cases. 

In  the  unlikely  scenario  where 
complete  redirection  would  occur,  U.S. 
producers  would  abdicate  the  markets 
in  the  approved  States  to  Mexican 
imports  during  the  approved  import 
period  and  would  redirect  their  supply 
to  markets  in  non-approved  States.  In 
this  case,  imports  from  Mexico  would 
replace  California  Hass  avocados  in  the 
approved  States  so  that  the  actual 
supply  in  those  markets  would  not 
change,  and  thus  no  impact  would  be 
expected  in  the  approved  States.  The 
only  impacts  would  be  those  in  non- 
approved  States.  The  extent  of  any 
actual  decrease  in  prices  would  depend 
to  a  great  degree  upon  the  size  of  the 
price  elasticity  of  demand  and 
magnitude  of  the  change  in  supply.  For 
an  elasticity  of  — 1.07  and  with  a  10- 
percent  diversion  of  present  Michoacan 
exports  from  other  coimtries  to  the 
United  States,  the  resulting  price 
decrease  is  3  percent  in  the  non- 
approved  States.  California  producers 
would  lose  $2.31  million  and 
consumers  would  gain  $2.63  million. 
The  net  benefit  in  this  case  would  be 
$0.32  million.  A  50-percent  diversion  of 
present  Michoacan  exports  from  other 
countries  to  the  United  States  results  in 
a  price  decrease  of  17  percent. 

Producers  could  lose  $11.14  million  and 
consumers  could  gain  $14.03  million  in 
the  non-approved  States.  The  net  benefit 
in  this  case  would  be  $2.89  million.  For 
lower  price  elasticities,  both  losses  and 
gains  are  higher.  Thus,  in  the  unlikely 
event  of  total  redirection  of  domestically 
grown  Hass  avocado  from  approved 
States  to  non-approved  States, 

California  Hass  avocado  producers 
could  lose  between  $2.31  million  and 
$11.14  million,  i.e.  about  0.9  percent  to 
9.4  percent  of  their  crop’s  farm  value, 
while  consumers  in  non-approved 
States  could  gain  between  $2.63  million 
and  $14.03  million.  In  all  cases, 
consumer  gains  outweigh  grower  losses. 

The  only  significant  alternative  to  this 
rule  is  to  make  no  changes  in  the  fruits 
and  vegetables  regulations,  i.e.,  to 
continue  to  prohibit  the  importation  of 
fi«sh  avocados  from  Mexico.  Prior  to  the 
publication  of  the  proposed  rule  that 
preceded  this  rule,  we  had  rejected  that 
alternative  because  there  appeared  to  be 
no  pest  risk  reason  to  maintain  the 
prohibition  on  the  avocados  in  light  of 
the  safeguards  that  would  be  applied  to 
their  importation.  In  the  course  of  this 
rulemaking,  we  have  foimd  no  new 
evidence  indicating  that  the  importation 


of  fresh  Hass  avocados  under  the 
conditions  set  forth  in  this  rule  will 
present  a  significant  risk  of  plant  pest 
introduction. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  will  allow  fresh  Hass 
avocado  fruit  to  be  imported  into  the 
United  States  from  the  Mexicem  State  of 
Michoacan.  State  and  local  laws  and 
regulations  regarding  fresh  Hass 
avocado  fiuit  imported  under  this  rule 
will  be  preempted  while  the  avocados 
are  in  foreign  commerce.  Fresh 
avocados  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
public,  and  remain  in  foreign  commerce 
until  sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  This  rule  has  no 
retroactive  effect  and  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fi^sh 
Hass  avocados  from  Michoacan,  Mexico, 
under  the  conditions  specified  in  this 
rule  will  not  present  a  significant  risk  of 
introducing  or  disseminating  plant  pests 
and  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 


addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
inforipation  collection  requirement  that 
was  not  included  in  the  proposed  rule. 
Specifically,  this  final  rule  requires  that 
fruit  be  labeled  with  a  sticker  that  bears 
the  Sanidad  Vegetal  registration  number 
of  the  packing  house.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  this  information  collection 
requirement  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  publish  a 
document  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  number  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  Stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  150ee,  150ff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  A  new  §  319.56-2ff  is  added  to  read 
as  follows: 

§319.56-2ff  Administrative  instructions 
governing  movement  of  Hass  avocados 
from  Mexico  to  the  northeastern  United 
States. 

Fresh  Hass  variety  avocados  {Persea 
americana)  may  be  imported  from 
Mexico  into  the  United  States  for 
distribution  in  the  northeastern  United 
States  only  under  a  permit  issued  in 
accordance  with  §  319.56—4,  and  only 
under  the  following  conditions: 

(a)  Shipping  restrictions.  (1)  The 
avocados  may  be  imported  in 
commercial  shipments  only; 

(2)  The  avocados  may  be  imported 
only  during  the  months  of  November, 
December,  January,  and  February;  and 

(3)  The  avocados  may  be  distributed 
only  in  the  following  northeastern 
States:  Connecticut,  Delaware,  the 
District  of  Columbia,  Illinois,  Indiana, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 
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Ohio,  Pennsylvania.  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
Wisconsin. 

(b)  Trust  fund  a^ement.  The 
avocados  may  be  imported  only  if  the 
Mexican  avocado  industry  association 
representing  Mexican  avocado  growers, 
packers,  and  exporters  has  entered  into 
a  trust  fund  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  that  shipping  season.  That 
agreement  requires  the  Mexican 
avocado  industry  association  to  pay  in 
advance  all  estimated  costs  that  APHIS 
expects  to  incur  through  its  involvement 
in  the  trapping,  survey,  harvest,  and 
packinghouse  operations  prescribed  in 
paragraph  (c)  of  this  section.  These  costs 
will  include  administrative  expenses 
incurred  in  conducting  the  services  and 
all  salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  the  inspectors  in 
performing  these  services.  The 
agreement  requires  the  Mexican 
avocado  industry  association  to  deposit 
a  certified  or  cashier’s  check  with 
APHIS  for  the  amount  of  those  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  incurred  by 
APHIS,  the  agreement  further  requires 
the  Mexican  avocado  industry 
association  to  deposit  with  APHIS  a 
certified  or  cashier’s  check  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  before  the 
services  will  be  completed.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds 
would  be  return^  to  the  Mexican 
avocado  industry  association  or  held  on 
account  until  needed. 

(c)  Safeguards  in  Mexico.  The 
avocados  must  have  been  grown  in  the 
Mexican  State  of  Michoacan  in  an 
orchard  located  in  a  municipality  that 
meets  the  requirements  of  paragraph 
(c)(1)  of  this  section.  The  orchard  in 
which  the  avocados  are  grown  must 
meet  the  requirements  of  paragraph 
(c)(2)  of  this  section.  The  avocados  must 
be  packed  for  export  to  the  United 
States  in  a  packinghouse  that  meets  the 
requirements  of  paragraph  (c)(3)  of  this 
section.  Sanidad  Vegetal  must  provide 
an  annual  work  plan  to  APHIS  that 
details  the  activities  that  Sanidad 
Vegetal  will,  subject  to  APHIS’  approval 
of  the  work  plan,  carry  out  to  meet  the 
requirements  of  this  section;  APHIS  will 
be  directly  involved  with  Sanidad 
Vegetal  in  the  monitoring  and 
supervision  of  those  activities.  The 
personnel  conducting  the  trapping  and 
pest  surveys  must  be  hired,  trained,  and 
supervised  by  Sanidad  Vegetal  or  by  the 
Michoacan  State  delegate  of  the 


Secretaria  de  Agricultura,  Ganaderia  y 
Uesarrollo  Rural  (SAGDR). 

(1)  Municipality  requirements,  (i)  The 
mimicipality  must  be  listed  as  an 
approved  municipality  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal. 

(ii)  The  municipality  must  be 
surveyed  at  least  annually  and  found  to 
be  free  fi'om  the  large  avocado  seed 
weevil  Heilipus  lauri,  the  avocado  seed 
moth  Stenoma  catenifer,  and  the  small 
avocado  seed  weevils  Conotrachelus 
aguacatae  and  C.  perseae.  The  survey 
must  cover  at  least  300  hectares  in  the 
municipality  and  include  randomly 
selected  portions  of  each  registered 
orchard  and  areas  with  wild  or  backyard 
avocado  trees.  The  survey  must  be 
conducted  dviring  the  growing  season 
and  completed  prior  to  the  harvest  of 
the  avocados. 

(iii)  Trapping  must  be  conducted  in 
the  municipality  for  Mediterranean  finit 
fly  (Medfly)  [Cexatitis  capitata)  at  the 
rate  of  1  trap  per  1  to  4  square  miles. 

Any  findings  of  Medfly  must  be 
reported  to  APHIS. 

(2)  Orchard  and  grower  requirements. 
The  orchard  and  the  grower  must  be 
registered  with  Sanidad  Vegetal’s 
avocado  export  program  and  must  be 
listed  as  an  approved  orchard  or  an 
approved  grower  in  the  annual  work 
plan  provided  to  APHIS  by  Sanidad 
Vegetal.  The  operations  of  the  orchard 
must  meet  the  following  conditions: 

(i)  The  orchard  and  all  contiguous 
orchards  and  properties  must  be 
siirveyed  annually  and  found  to  be  free 
fi-om  the  avocado  stem  weevil  Copturus 
aguacatae.  The  survey  must  be 
conducted  during  the  growing  season 
and  completed  prior  to  the  harvest  of 
the  avocados. 

(ii)  Trapping  must  be  conducted  in 
the  orchard  for  the  fruit  flies  Anastrepha 
ludens,  A.  serpentina,  and  A.  striata  at 
the  rate  of  one  trap  per  10  hectares.  If 
one  of  those  fruit  flies  is  trapped,  at 
least  10  additional  traps  must  he 
deployed  in  a  50-hectare  area 
immediately  surrounding  the  trap  in 
which  the  ^it  fly  was  found.  If  within 
30  days  of  the  first  finding  any 
additional  finit  flies  are  trapped  within 
the  260-hectare  area  surrounding  the 
first  finding,  malathion  bait  treatments 
must  be  applied  in  the  affected  orchard 
in  order  for  the  orchard  to  remain 
eligible  to  export  avocados. 

Uii)  Avocado  fiuit  that  has  fallen  from 
the  trees  must  be  removed  fi'om  the 
orchard  at  least  once  every  7  days  amd 
may  not  be  included  in  field  boxes  of 
fruit  to  be  packed  for  export. 

(iv)  Dead  branches  on  avocado  trees 
in  the  orchard  must  be  pruned  and 
removed  fi-om  the  orchard. 


(v)  Harvested  avocados  must  be 
placed  in  field  boxes  or  containers  of 
field  boxes  that  are  marked  to  show  the 
Sanidad  Vegetal  registration  number  of 
the  orchard.  The  avocados:  must  be 
moved  from  the  orchard  to  the 
packinghouse  within  3  hours  of  harvest 
or  they  must  be  protected  from  fruit  fly 
infestation  until  moved. 

(vi)  The  avocados  must  be  protected 
from  fruit  fly  infestation  during  their 
movement  from  the  orchard  to  the 
packinghouse  and  must  be  accompanied 
by  a  field  record  indicating  that  the 
avocados  originated  from  a  certified 
orchard. 

(3)  Packinghouse  requirements.  The 
packinghouse  must  be  registered  with 
Sanidad  VegetaFs  avocado  export 
program  and  must  be  listed  as  an 
approved  packinghouse  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal.  The  operations  of  the 
packinghouse  must  meet  the  following 
conditions: 

(i)  During  the  time  the  packinghouse 
is  used  to  prepare  avocados  for.  export 
to  the  United  States,  the  packinghouse 
may  accept  fruit  only  from  orchards 
certified  by  Sanidad  Vegetal  for 
participation  in  the  avocado  export 
program. 

(ii)  All  openings  to  the  outside  must 
be  covered  by  screening  with  openings 
of  not  more  than  l.B  mm  or  by  some 
other  barrier  that  prevents  insects  from 
entering  the  packinghouse. 

(iii)  The  packinghouse  must  have 
double  doors  at  the  entrance  to  the 
facility  and  at  the  interior  entrance  to 
the  area  where  the  avocados  are  packed. 

(iv)  Prior  to  the  culling  process,  a 
sample  of  300  avocados  per  shipment 
must  be  selected,  cut,  and  inspected  by 
Sanidad  Vegetal  and  found  fi«e  from 
pests. 

(v)  The  identity  of  the  avocados  must 
be  maintained  from  field  boxes  or 
containers  to  the  shipping  boxes  so  the 
avocados  can  be  traced  back  to  the 
orchard  in  which  they  were  grown  if 
pests  are  found  at  the  packinghouse  or 
the  port  of  first  arrival  in  the  United 
States. 

(vi)  Prior  to  being  packed  in  boxes, 
each  avocado  fruit  must  he  cleaned  of 
all  stems,  leaves,  and  other  portions  of 
plants  and  labeled  with  a  sticker  that 
bears  the  Sanidad  Vegetal  registration 
number  of  the  packinghouse. 

(vii)  The  avocados  must  be  packed  in 
clean,  new  boxes.  The  boxes  must  be 
clearly  marked  with  the  identity  of  the 
grower,  packinghouse,  and  exporter, 
and  the  statement  “Distribution  limited 
to  the  following  States:  CT,  DC,  DE,‘IL, 
IN,  KY,  ME,  MD,  MA,  MI,  NH,  NJ,  NY, 
OH,  PA,  RI.  VA,  VT,  WV,  and  WI.’’ 
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(viii)  The  boxes  must  be  placed  in  a 
refrigerated  truck  or  refrigerated 
container  and  remain  in  that  truck  or 
container  while  in  transit  through 
Mexico  to  the  port  of  first  arrival  in  the 
United  States.  Prior  to  leaving  the 
packinghouse,  the  truck  or  container 
must  be  secured  by  Sanidad  Vegetal 
with  a  seal  that  will  be  broken  when  the 
truck  or  container  is  opened.  Once 
sealed,  the  refrigerated  truck  or 
refrigerated  container  must  remain 
unopened  until  it  reaches  the  port  of 
first  eurival  in  the  United  States. 

(ix)  Any  avocados  that  have  not  been 
packed  or  loaded  into  a  refrigerated 
truck  or  refrigerated  container  by  the 
end  of  the  work  day  must  be  kept  in  the 
screened  packing  area. 

(d)  Certification.  All  shipments  of 
avocados  must  be  accompanied  by  a 
phytosanitary  certificate  issued  by 
Sanidad  Vegetal  certifying  that  the 
conditions  specified  in  this  section  have 
been  met. 

(e)  Pest  detection.  (1)  If  any  of  the 
avocado  seed  pests  Heilipus  lauri, 
Conotrachelus  aquacatae,  C.  perseae,  or 
Stenoma  catenifer  are  discovered  in  a 
municipality  during  an  annual  pest 
survey,  orchard  survey,  packin^ouse 
inspection,  or  other  monitoring  or 
inspection  activity  in  the  mimicipality, 
Sanidad  Vegetal  must  immediately 
initiate  an  investigation  and  take 
measures  to  isolate  and  eradicate  the 
pests.  Sanidad  Vegetal  must  also 
provide  APHIS  with  information 
regarding  the  circmnstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  municipality  in 
which  the  pests  are  discovered  will  lose 
its  pest-fi^  certification  and  avocado 
exports  from  that  municipality  will  be 
suspended  imtil  APHIS  and  Sanidad 
Vegetal  agree  that  the  pest  eradication 
measures  taken  have  been  effective  and 
that  the  pest  risk  within  that 
mimicipality  has  been  eliminated. 

(2)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Coptums  aguacatae  in  an 
orchard  during  an  orchard  survey  or 
other  monitoring  or  inspection  activity 
in  the  orchard,  Sanidad  Vegetal  must 
provide  APHIS  with  information 
regarding  the  circumstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  orchard  in  which 
the  pest  was  found  will  lose  its  export 
certification  immediately  and  will  be 
denied  export  certification  for  the  entire 
shipping  season  of  November  through 
February. 

(3)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Coptums  aguacatae  in  fruit 
at  a  nackinghouse,  Sanidad  Vegetal 
must  investigate  the  origin  of  the 
infested  fruit  and  provide  APHIS  with 
information  regar^ng  the  circumstances 


of  the  infestation  and  the  pest  risk 
mitigation  measures  taken.  The  orchard 
where  the  infested  fruit  originated  will 
lose  its  export  certification  immediately 
and  will  be  denied  export  certification 
for  the  entire  shipping  season  of 
November  through  February. 

(f)  Ports.  The  avocados  may  enter  the 
United  States  at: 

(1)  Any  port  located  in  the 
northeastern  States  specified  in 
paragraph  (a)(3)  of  this  section; 

(2)  The  ports  of  Galveston  or  Houston, 
TX,  or  the  border  ports  of  Nogales,  AZ, 
or  Brownsville,  Eagle  Pass,  El  Paso, 
Hidalgo,  or  Laredo,  TX;  or 

(3)  Other  ports  within  that  area  of  the 
United  States  specified  in  paragraph  (g) 
of  this  section. 

(g)  Shipping  areas.  Except  as 
explained  below  in  this  paragraph  for 
avocados  that  enter  the  United  States  at 
Nogales,  AZ,  avocados  moved  by  truck 
or  rail  car  may  transit  only  that  area  of 
the  United  States  bounded  on  the  west 
by  a  line  extending  from  El  Paso,  TX,  to 
Etenver,  CO,  and  due  north  from  Denver; 
and  on  the  east  and  south  by  a  line 
extending  from  Brownsville,  TX,  to 
Galveston,  TX,  to  Kinder,  LA,  to 
Memphis,  TN,  to  Knoxville,  TN, 
following  Interstate  40  to  Ralei^,  NC, 
and  due  east  from  Raleigh.  All  cities  on 
these  boundary  lines  are  included  in 
this  area.  If  the  avocados  are  moved  by 
air,  the  aircraft  may  not  land  outside 
this  area.  Avocados  that  enter  the 
United  States  at  Nogales,  AZ,  must  be 
moved  to  El  Paso,  TX,  by  the  route 
specified  on  the  permit,  and  then  must 
remain  within  the  shipping  area 
described  above  in  this  paragraph. 

(h)  Shipping  requirements.  The 
avocados  must  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refrigerated  rail  car 
or  in  a  refiigerated  container  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
a  refiigerated  container  on  a  truck  or  rail 
car,  an  inspector  must  seal  the  container 
with  a  serially  numbered  seal  at  the  port 
of  first  arrival  in  the  United  States.  If  the 
avocados  are  moved  in  a  refiigerated 
truck  or  a  refiigerated  rail  car,  an 
inspector  must  seal  the  truck  or  rail  car 
with  a  serially  numbered  seal  at  the  port 
of  first  arrival  in  the  United  States.  If  the 
avocados  are  transferred  to  another 
vehicle  or  container  in  the  United 
States,  an  inspector  must  be  present  to 
supervise  the  transfer  and  must  apply  a 
new  serially  numbered  seal.  The 
avocados  must  be  moved  through  the 
United  States  under  Customs  bond. 

(i)  Inspection.  The  avocados  are 
subject  to  inspection  by  an  inspector  at 
the  port  of  first  arrival,  at  any  stops  in 
the  United  States  en  route  to  the 
northeastern  States,  and  upon  arrival  at 


the  terminal  market  in  the  northeastern 
States.  At  the  port  of  first  arrival,  an 
inspector  will  sample  and  cut  avocados 
from  each  shipment  to  detect  pest 
infestation. 

Done  in  Washington,  DC,  this  31st  day  of 
January  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-2825  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  3410-34-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule  and  withdrawal  of 
amendments  to  Interpretive  Ruling  and 
Pohcy  Statement  94—1. 

summary:  The  NCUA  Board  has 
withdrawn  Interpretive  Ruling  and 
Policy  Statement  96-2  (IRPS  96-2)  that 
was  published  in  61  FR  59305 
(November  22, 1996).  The  NCUA  Board 
has  determined  that  subsequent  legal 
events  make  the  withdrawal  of  IRPS  96- 
2  appropriate. 

DATES:  This  rule  is  effective  February  5, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
lanno.  Trial  Attorney,  Office  of  General 
Counsel  or  Michael  J.  McKenna,  Acting 
Associate  General  Counsel,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  On 
November  14, 1996,  the  Board  issued  an 
interim  final  Interpretive  Ruling  and 
Pohcy  Statement  (IRPS  96-2)  to  permit 
federal  credit  unions  to  restructure  their 
fields  of  membership  consistent  with 
court  decisions  limiting  federal  credit 
union’s  ability  to  serve  eUgible  credit 
union  members  and  new  select  groups. 
Two  events  have  caused  the  Board  to 
conclude  that  withdrawal  of  IRPS  96-2 
is  appropriate  at  this  time  First,  on 
December  4, 1996,  the  U.S.  District 
Court  for  the  District  of  Columbia  issued 
an  Order  invaUdating  IRPS  96-2  and 
enjoining  NCUA  from  implementing  it. 
Second,  on  December  24, 1996,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Colmnbia  Circuit  issued  a  partial  stay  of 
the  District  Court’s  earlier  injunction 
which  prevented  federal  creffit  unions 
from  serving  new  members  of  select 
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employee  groups  which  were  within 
their  existing  field  of  membership.  The 
NCUA  Board  will  consider  further 
regulatory  action  at  an  appropriate  time 
depending  on  developments  in  the 
ongoing  litigation  concerning  field  of 
membership  issues. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  imions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  January  23. 1997. 
Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a.  1761h,  1766, 1767, 1782, 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  12  U.S.C.  1601,  et  seq., 
42  U.S.C  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  12  U.S.C  4311- 
4312. 

2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 .1  Federal  credit  union  chartering, 
field  of  ntembership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
practice  and  procedure  concerning 
chartering,  field  of  membership 
modifications,  and  conversions  are  set 
forth  in  Interpretive  Ruling  and  Policy 
Statement  94—1  Chartering  and  Field  of 
Membership  Policy  (IRPS  94-1)  as 
amended  by  IRPS  96-1.  Copies  may  be 
obtained  by  contacting  NCUA  at  the 
address  found  in  §  792.2(g)(1)  of  this 
chapter.  The  combined  IRPS  are 
incorporated  into  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3133-0015.) 

Note:  The  text  of  Interpretive  Ruling  and 
Policy  Statement  (IRPS  94-1,  as  amended  by 
IRPS  96-1)  does  not  appear  in  the  Code  of 
Federal  Regulations. 

IFR  Doc.  97-2830  Filed  2-4-97;  8:45  am) 
BIUJNG  CODE  753S-01-f> 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (“Appliance  Labeling  Rule”) 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

SUMMARY:  The  Federal  Trade 
Commission’s  Appliance  Labeling  Rule 
(“the  Rule”)  requires  that  Table  1,  in 
§  305.9,  which  sets  forth  the 
representative  average  unit  energy  costs 
for  five  residential  energy  sources,  be 
revised  periodically  on  the  basis  of 
updated  information  provided  by  the 
Department  of  Energy  (“DOE”). 

This  dociunent  revises  the  table  to 
incorporate  the  latest  figures  for  average 
unit  energy  costs  as  published  by  DOE 
in  the  Federal  Register  on  November  18, 
1996.1 

DATES:  The  revisions  to  §  305.9(a)  and 
Table  1  are  effective  March  7, 1997.  The 
mandatory  dates  for  using  these  revised 
DOE  cost  figures  in  connection  with  the 
Appliance  Labeling  Rule  are  detailed  in 
the  SUPPLEMENTARY  INFORMATION  section, 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills.  Attorney,  202-326-3035 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  EKl  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Federal  Trade 
Commission  issued  a  final  rule  in 
response  to  a  directive  in  section  324  of 
the  Energy  Policy  and  Conservation  Act 
(“EPCA”),  42  U.S.C.  6201.2  The  Rule 
requires  the  disclosure  of  energy 
efficiency,  consumption,  or  cost 
information  on  labels  and  in  retail  sales 
catalogs  for  eight  categories  of 
appliances,  and  mandates  that  the 
energy  costs,  consiunption,  or  efficiency 
ratings  be  based  on  standardized  test 
procedures  developed  by  DOE.  The  cost 
information  obtained  by  following  the 
test  procedures  is  derived  by  using  the 
representative  average  unit  energy  costs 
provided  by  DOE.  Table  1  in  §  305.9(a) 
of  the  Rule  sets  forth  the  representative 
average  unit  energy  costs  to  be  used  for 


>  61  FR  58679. 

2  44  FR  66466.  Since  its  promulgation,  the  rule 
has  been  amended  four  times  to  include  new 
product  categories — central  air  conditioners  (52  FR 
46888,  Dec.  10, 1987),  fluorescent  lamp  ballasts  (54 
FR  1182,  )an.  12, 1989),  certain  plumbing  products 
(58  FR  54955,  Oct.  25, 1993),  and  certain  lamp 
products  (59  FR  25176,  May  13, 1994).  Obligations 
under  the  rule  concerning  fluorescent  lamp  ballasts, 
lighting  products,  and  plumbing  products  are  not 
affected  by  the  cost  figures  in  this  notice. 


all  cost-related  requirements  of  the  Rule. 
As  stated  in  §  305.9(b),  the  Table  is  to 
be  revised  periodically  on  the  basis  of 
updated  information  provided  by  DOE. 

On  November  18, 1996,  DOE 
published  the  most  recent  figures  for 
representative  average  unit  energy  costs. 
Accordingly,  Table  1  is  revised  to  reflect 
these  latest  cost  figures  as  set  forth 
below. 

How  and  when  industry  members 
must  use‘(and  not  use)  revised  Table  1 
in  calculating  cost  disclosures  for 
labeling  and  catalog  sales  is  explained 
in  detail  in  the  paragraphs  below.  In 
sum: 

•  Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  water  heaters, 
and  room  air  conditioners  are  not 
permitted  to  use  the  DOE  Cost  figures 
published  today  to  calculate  the 
secondary  operating  cost  figures  on 
labels  for  their  products  until  the 
Conunission  publishes  new  ranges  of 
comparability  for  those  products. 

•  Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  and  water  heaters 
have  no  need  for  the  DOE  cost  figures 
for  making  data  submissions  ’under 
305.8.  The  energy  use  information  they 
must  submit  and  use  as  primary  energy 
use  descriptors  on  labels  for  these 
products  is  now  in  terms  of  energy 
consumption,  not  operating  cost. 

•  Industry  members  must  use  the 
1997  DOE  cost  figures  published  today 
to  calculate  operating  cost 
representations  in  catalogs  that  are 
drafted  and  printed  after  May  6, 1997. 

•  Beginning  May  6, 1997, 
manufacturers  of  clothes  dryers, 
television  sets,  kitchen  ranges  and 
ovens,  and  space  heaters  must  use  the 
1997  representative  average  unit  costs 
for  energy  in  all  operating  cost 
representations. 

For  Labeling  of  Products  Covered  by  the 
Commission’s  Rule  ^ 

Manufacturers  of  covered  products 
are  not  permitted  to  use  the  National 
Average  Representative  Unit  (Zosts 
published  today  on  labels  for  their 
products  until  the  Commission 


^The  July  1, 1994,  amendments  require  that 
labels  for  refrigerators,  refrigerator-fr^zers,  freezers, 
clothes  washers,  'dishwashers,  water  heaters,  and 
room  air  conditioners  contain  a  secondary  energy 
usage  disclosure  in  terms  of  an  estimated  annual 
operating  cost  (labels  for  clothes  washers  and 
dishwashers  will  show  two  such  secondary 
disclosures — one  based  on  operation  with  water 
heated  by  natural  gas,  and  on  operation  with  water 
heated  by  electricity).  The  labels  also  must  disclose, 
below  this  secondary  estimated  annual  operating 
cost,  the  (act  that  the  estimated  annual  operating 
cost  is  based  on  the  appropriate  DOE  energy  cost 
figure,  and  must  identify  the  year  in  which  the  cost 
Figure  was  published. 
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publishes  new  ranges  of  comparability 
for  those  products. 

Manufacturers  of  storage-type  water 
heaters  must  continue  to  use  the  1994 
EKDE  cost  figures  (8.41  cents  per 
kilowatt-hour  for  electricity,  60.4  cents 
per  therm  for  natiiral  gas,  $1,054  per 
gallon  for  No.  2  heating  oil,  and  98.3 
cents  per  gallon  for  propane)  in 
determining  the  operating  cost 
disclosures  on  the  labels  on  their 
products.  This  is  because  the  1994  DOE 
cost  figures  were  in  effect  when  the 

1994  ranges  of  comparability  for  storage- 
type  water  heaters  were  published,  and 
those  1994  ranges  are  still  in  effect  for 
those  products.^  Manufactmers  of 
storage-type  water  heaters  must 
continue  to  use  the  1994  cost  figures  to 
calculate  the  estimated  annual  operating 
cost  figures  on  their  labels  until  the 
Commission  publishes  new  ranges  of 
comparability  for  storage-type  water 
heaters. 

Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  heat  pump 
water  heaters,  and  room  air  conditioners 
must  continue  to  derive  the  operating 
cost  disclosmes  on  labels  by  using  the 

1995  National  Average  Representative 
Unit  Costs  (8.67  cents  per  kilowatt-hour 
for  electricity,  63  cents  per  therm  for 
natural  gas,  $1,008  per  gallon  for  No.  2 
heating  oil,  and  98.5  cents  per  gallon  for 
propane)  that  were  in  effect  when  the 
current  (1995)  ranges  of  comparability 
for  these  products  were  published.® 
Manufacturers  of  refiigerators, 
refrigerator-freezers,  freezers,  heat  pump 
water  heaters,  and  room  air  conditioners 
must  continue  to  use  the  1995  DOE  cost 
figures  to  calculate  the  operating  cost 
disclosine  disclosed  on  labels  until  the 
Commission  publishes  new  ranges  of 
comparability  for  heat  pump  water 
heaters,  room  air  conditioners,  or 
refiigerators,  refrigerator-fieezers,  and 


*The  1994  DOE  cost  figures  were  published  by 
DOE  on  December  29, 1993  (58  FR  68901),  and  by 
the  Commission  on  February  8, 1994  (59  FR  5699). 
The  current  (1994)  ranges  of  comparability  for 
storage-type  water  heaters  were  published  on 
September  23, 1994  (59  FR  48796).  On  August  21. 

1995  (60  FR  43367),  and  again  on  Septemlwr  16, 

1996  (61  FR  48620),  the  Commission  announced 
that  the  1994  ranges  for  storage-type  water  beaters 
would  continue  to  remain  in  efiect. 

’The  1995  DOE  cost  figures  were  published  by 
DOE  on  January  5. 1995  (60  FR  1773),  and  by  the 
Commission  on  February  17, 1995  (60  FR  9296). 
The  current  (1995)  ranges  of  comparability  for  heat 
pump  water  heaters  were  published  on  August  21, 
1995  (60  FR  43367).  The  current  (1995)  ranges  for 
refrigerators,  refrigerator-freezers,  freezers,  and 
room  air  conditioners  were  published  on  November 
13. 1995  (60  FR  56945).  On  September  16. 1996  (61 
FR  48620),  the  Ck)mmission  announced  that  the 
1995  ranges  for  heat  pump  water  heaters  and  room 
air  conditioners  would  continue  to  remain  in  efiect. 
On  October  28, 1996  (61  FR  55563),  the 
Commission  announced  that  the  1995  ranges  for 
refrigerators,  refrigerator-freezers,  and  freezers 
would  continue  to  remain  in  effect. 


freezers  based  on  future  annual 
submissions  of  data.  In  the  notice 
announcing  the  new  ranges,  the 
Commission  also  will  aimounce  that 
operating  cost  disclosures  must  be  based 
on  the  DOE  cost  figure  for  electricity  in 
effect  at  that  time. 

Manufacturers  of  clothes  washers, 
dishwashers,  and  instantaneous  water 
heaters  must  continue  to  base  the 
required  secondary  opierating  cost 
disclosures  on  labels  on  the  1996 
National  Average  Representative  Unit 
Costs  for  electricity  (8.6  cents  per 
kilowatt-hour),  natural  gas  (62.6  cents 
per  therm),  propane  (90  cents  per 
gallon),  and/or  heating  oil  (92  cents  per 
gallon)  that  were  published  by  E)OE  on 
January  19, 1996,®  and  by  the 
Commission  on  February  14, 1996,^  and 
that  were  in  effect  when  the  1996  ranges 
of  comparability  for  these  products  were 
published.® 

For  1997  Submissions  of  Data  Under 
Section  305.8  of  the  Commission’s  Rule 

Manufacturers  no  longer  need  to  use 
the  DOE  cost  figures  in  complying  with 
the  data  submission  requirements  of 
§  305.8  of  the  Rule.  Pursuant  to 
amendments  to  the  Rule  published  on 
July  1, 1994  ®  (with  extended 
compliance  dates  published  on 
December  8, 1994),*®  the  estimated 
annual  operating  cost  is'no  longer  the 
primary  energy  usage  descriptor  for 
refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashers, 
emd  water  heaters.-  Under  the 
amendments,  the  energy  usage  and  the 
ranges  of  comparability  for  those 
product  categories  must  be  expressed  in 
terms  of  estimated  annual  energy 
consmnption  (kilowatt-hour  use  per 
year  for  electricity,  therms  per  year  for 
natural  gas,  or  gallons  per  year  for 
propane  and  oil).  Thus,  the  1997  (and 
all  subsequent)  data  submissions  under 
305.8  for  these  product  categories 
(which  are  to  enable  the  Commission  to 
publish  ranges  of  comparability)  must 
be  made  in  terms  of  estimated  annual 
energy  consumption,  not  cost.  The 
energy  efficiency  descriptors  for  the 
other  products  covered  by  the  Rule 
(room  air  conditioners,  furnaces,  boilers, 
central  air  conditioners,  heat  piunps, 
and  pool  heaters)  are  unaffected  by  the 
amendments  mentioned  above.  The 
aimual  data  submission  requirements 


»61  FR  1366. 

^61  FR5679. 

■The  current  ranges  for  clothes  washers  were 
published  on  June  13, 1996  (61  FR  29939);  the 
current  ranges  for  dishwashers  and^instantaneous 
water  heaters  were  published  on  September  16, 
1996  (61  FR  48620). 

*59  FR  34014. 

59  FR  63688. 


for  those  products,  which  are  not  based 
on  the  DOE  cost  figures,  will  continue 
to  be  in  terms  of  energy  efficiency. 

For  convenience,  the  annual  dates  for 
data  submission  are  repeated  here: 


Fluorescent  lamp  ballasts  .  Mar.  1. 

Clothes  washers .  Mar.  1. 

Water  heaters  .  May  1. 

Furnaces .  May  1. 

Room  air  conditioners . .  May  1. 

Pool  Heaters .  May  1. 

Dishwashers .  June  1. 

(Central  air  conditioners  .  July  1. 

Heat  pumps .  July  1. 

Refrigerators .  Aug.  1. 

Refrigerator-freezers .  Aug.  1. 

Freezers  .  Aug.  1. 


For  Energy  Cost  Representations 
Respecting  Covered  Products  in 
Cat^ogs 

Energy  cost  representations  in 
catalogs  that  are  drafted  and  printed 
while  the  1997  cost  figures  are  in  effect 
must  be  derived  using  the  1997  energy 
costs  beginning  May  6, 1997. 

For  Energy  Cost  Representations 
Respecting  Products  Covered  by  EPCA 
But  Not  by  the  Commission’s  Rule 

Memufacturers  of  products  covered  by 
section  323(c)  of  EPCA,  42  U.S.C. 
6293(c),  but  not  by  the  Appliance 
Labeling  Rule  (clothes  dryers,  television 
sets,  kitchen  ranges  and  ovens,  and 
space  heaters)  must  use  the  1997 
representative  average  unit  costs  for 
energy  in  all  operating  cost 
representations  beginning  May  6, 1997. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexihility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603— 

'  604)  are  not  applicable  to  this 
proceeding  b^ause  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  “significant  economic 
impact  on  a  substantial  number  of  small 
entities”  (5  U.S.C.  605).  The 
Commission  has  concluded,  therefore, 
that  a  regulatory  flexibility  analysis  is 
not  necessary,  and  certifies,  imder 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  that  the 
amendments  annoimced  today  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 
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PART  305— {AMENDED] 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  305 
continues  to  read: 


Authority:  42  U.S.C.  6294. 

2.  Section  305.9(a)  is  revised  to  read 
as  follows: 


§  305.9  Representative  average  unit 
energy  costs. 

(a)  Table  1,  below,  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  all  requirements  of  this  part. 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1997) 


Type  of  energy 

In  commonly  used  terms 

As  required  by  DOE  test  procedure 

Dollars  per 
million  Btu ' 

Electricity  . . 

8.31*/kWh23 . 

$0.0831 /kWh . 

$24.35 

Natural  Gas  . ,. . 

61.2rAherm^or$6.43/MCF56 . 

0.0000061 2/Btu  . 

6.12 

No.  ?  t'Oating  oil  . 

0.99/gallon  7 . 

0.0000071 4/Btu  . i 

7.14 

Pmpane  . 

0  98/gaik‘n8  ...■ . _ . . . 

0.00001 073/Btu  . . . 

10.73 

KArrtfiAnn  . . 

1  1fi/gflllnn9  . . . 

0  noonoR-S9/Btii  . . . . . 

8.59 

'  Btu  stands  for  British  thermal  unit. 

2  kWh  starvis  for  kHowatt  hour. 

3  1  kWh  .  3.412  Btu. 

*  1  therm  ^  100,000  Btu.  Natural  gas  prices  include  taxes. 

3MCF  stands  for  1 ,000  cubic  feet. 

3  For  the  purposes  of  ttiis  table,  1  cubic  foot  of  natural  gas  nas  an  energy  equivalence  of  1 ,028  Btu. 

^  For  the  purposes  of  this  table,  1  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu. 
3  For  the  purposes  of  tNs  table,  1  gallon  of  liquid  propane  has  an  energy  equivalence  of  91 ,333  Btu. 

3  For  the  purposes  of  this  table,  1  gallon  of  kerosene  has  an  energy  equivalerrce  of  135,000  Btu. 


***** 

Donald  S.  Claii:, 

Secretary. 

(FR  Doc.  97-2802  Filed  2-4-97;  8:45  am) 

BIUINQ  COOE  S750-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Tetracycline  Hydrochloride  Soluble 
Powder 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the  . 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  oral  use  of  tetracycline 
hydrochloride  soluble  powder  in  the 
drinking  water  of  calves  and  swine  for 
control  and  treatment  of  certain  diseases 
caused  by  pathogens  susceptible  to 
tetracycline,  and  of  chickens  and 
turkeys  for  control  of  cerhdn  diseases 
caused  by  pathogens  susceptible  to 
tetracycline. 

EFFECTIVE  DATE:  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  For 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1643. 


SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Ter.,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-136, 
which  provides  for  oral  use  of 
tetracycline  hydrochloride  soluble 
powder  in  the  drinking  water  of  calves 
and  swine  for  control  and  treatment  of 
certain  conditions,  and  of  chickens  and 
turkeys  for  the  control  of  certain 
conditions,  as  follows:  (1)  For  calves  for 
control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  Escherichia 
coli,  and  bacterial  pneumonia  (shipping 
fever  complex)  associated  with 
Pasteurella  spp.,  Actinobacillus 
pleuropneumoniae  (Hemophilus  spp.), 
and  Klebsiella  spp.  susceptible  to 
tetracycline;  (2)  for  swine  for  control 
and  treatment  of  bacterial  enteritis 
(scomrs)  caused  by  E.  coli,  and  bacterial 
pneiunonia  associated  with  Pasteurella 
spp.,  A.  pleuropneumoniae 
(Hemophilus  spp.),  and  Klebsiella  spp. 
susceptible  to  tetracycline;  (3)  for 
chickens  for  control  of  chronic 
respiratory  disease  (CRD  or  air-sac 
disease)  caused  by  Mycoplasma 
gallisepticum  and  E.  coli;  infectious 
synovitis  caused  by  M.  synoviae 
susceptible  to  tetracycline;  (4)  for 
turkeys  for  control  of  infectious 
synovitis  caused  by  M.  synoviae  and 
bluecomb  (transmissible  enteritis  or 
coronaviral  enteritis)  complicated  by 
bacterial  organisms  susceptible  to 
tetracycline. 

Approval  of  Phoenix’s  ANADA  200- 
136  tetracycline  hydrochloride  soluble 
powder  is  as  a' generic  copy  of 
Fermenta’s  NADA  65-496  tetracycline 
hydrochloride  soluble  powder.  ANADA 
200-136  is  approved  as  of  December  17, 


1996,  and  the  regulations  are  amended 
in  §  520.2345d(a)(l)  (21  CFR 
520.2345d(a)(l))  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  siimmary. 

In  addition,  due  to  enactment  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988,  the  paragraph 
concerning  NAS/NRC  status  is  outdated. 
Section  520.2345d  is  amended  to 
remove  paragraph  (c). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24  Cd)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement  ^ 
is  required. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 
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PART  52fr-ORAL  DOSAGE  FORM 

NEW  Animal  drugs 

•  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§  520.2345d  [Amended] 

2.  Section  520.2345d  Tetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (a)(1)  by 
removing  “047864,  054273,  and 
057561’’  and  adding  in  its  place 
“047864,  054273,  057561,  and  059130” 
and  by  removing  and  reserving 
paragraph  (c). 

Dated:  January  28, 1997. 

Michael ).  Blackwell, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  97-2819  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  4160-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  Chewables 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Merck 
Research  Laboratories,  Div.  of  Merck  & 
Co.,  Inc.  The  NADA  provides  for 
veterinary  prescription  use  of 
ivermectin  chewables  in  cats  for  the 
prevention  of  feline  heartworm  disease 
for  a  month  after  infection  and  removal 
and  control  of  certain  hookworm 
infections. 

EFFECTIVE  DATE;  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Div.  of  Merck  & 
Co.,  Inc.,  P.O.  Box  2000,  RY32-209, 
Rahway,  NJ  07065-0914,  filed  NADA 
j  141-078  that  provides  for  oral  use  on 
!  veterinary  prescription  of  Heartgard™ 

'  for  Cats  (ivermectin  chewables)  to 

prevent  feline  heartworm  disease  by 
eliminating  the  tissue  stage  of 
heartworm  larvae  Dirofilaria  immitis  for 
a  month  after  infection  and  for  the 
I  removal  and  control  of  adult  and 

immature  (L4)  hookworms  Ancylostoma 
tubaeforme  and  A.  braziliense.  The 
NADA  is  approved  as  of  December  23, 


1996,  and  the  regulations  are  amended 
by  revising  21  CFR  520.1193  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  fi«edom  of  information 
summary. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  banning 
December  23, 1996,  because  the  NADA 
contains  substantial  evidence  of  the 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety  required  for 
approval  and  conducted  or  sponsored 
by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  svunmary  of 
safety  and  efi^ectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklaiwn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 
Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1193  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

§  520.1 1 93  Ivermectin  tablets  and 
chewables. 

(a)  Specifications — (1)  Dogs.  Each 
tablet  or  chewable  contains  68, 136,  or 
272  micrograms  of  ivermectin. 


(2)  Cats.  Each  chewable  contains  55  or 
165  micrograms  of  ivermectin. 

***** 

(d)  Conditions  of  use  in  cats — (1) 
Amount.  Up  to  2.3  kilograms  (up  to  5 
pounds),  55  micrograms;  2.3  to  6.8 
kilograms  (5  to  15  poimds),  165 
micrograms;  over  6.8  kilograms  (15 
poimds),  a  combination  of  the 
appropriate  chewables  (recommended 
minimum  dose  of*  24  micrograms  of 
ivermectin  per  kilogram  of  body  weight 
(10.9  micrograms  per  pound). 

(2)  Indications  for  use.  To  prevent 
feline  heartworm  disease  by  eliminating 
the  tissue  stage  of  heartworm  larvae 
Dirofilaria  immitis  for  a  month  (30  days) 
after  infection,  and  for  removal  and 
control  of  adult  and  immature  (L4) 
hookworms  Ancylostoma  tubaeforme 
and  A.  braziliense. 

(3)  Limitations.  For  use  in  cats  6 
weeks  of  age  and  older.  Administer  once 
a  month.  The  initial  dose  must  be  given 
within  a  month  after  cats  first  exposure 
to  mosquitoes.  The  final  dose  must  be 
given  within  a  month  after  the  cats  last 
exposure  to  mosquitoes.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Dated:  January  28, 1997. 

Michael  J.  Blackwell, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

IFR  Doc.  97-2821  Filed  2-4-97;  8:45  am) 
BUJJNQ  CODE  4160-01-F 


21  CFR  Part  522 

Implantation  or  injectable  Dosage 
Form  New  Animal  Drugs;  Naltrexone 
Hydrochloride  Injection 

agency:  Food  and  Dmg  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Wildlife 
Laboratories,  Inc.  The  NADA  provides 
for  use  of  naltrexone  hydrochloride 
sterile  injection  as  an  antagonist  to 
carfentanil  citrate  immobilization  in 
free-ranging  or  confined  elk  and  moose 
{Cervidae). 

EFFECTIVE  DATE:  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Wildlife 
Laboratories,  Inc.,  1401  Duff  Dr.,  suite 
600,  Fort  Collins,  CO  80524,  filed 
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NADA  141-074  that  provides  for  the  use 
of  Trexonil™  Sterile  Injection  (50 
milUgrams  of  naltrexone  hydrochloride 
per  milUliter)  as  an  antagonist  to 
carfentanil  citrate  immobilization  in 
free-ranging  or  confined  elk  and  moose 
iCervidae).  The  NADA  is  approved  as  of 
December  23, 1996,  and  the  regulations 
are  amended  in  part  522  (21  CFR  part 
522)  by  adding  new  §  522.1465  to  reflect 
the  approval.  The  drug  product  is 
available  on  a  prescription  basis.  The 
basis  of  approval  is  discussed  in  the 
fireedom  of  information  summary. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  b^inning 
December  23, 1996,  because  no  active 
ingredient  of  the  drug  (hicluding  any 
ester  or  salt  of  the  active  ingredient)  has 
been  previously  approved  in  any  other 
apphcation  filed  imder  section  512(b)(1) 
of  the  act. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  (rf*  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  522.1465  is  added  to  read  as 
follows: 

§522.1465  Naltrexone  hydrochloride 
injection. 

(a)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  50 
milligrams  of  naltrexone  hydrochloride. 

(b)  Sponsor.  See  053923  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use  in  elk  and 
moose — (1)  Amount.  100  milligrams  of 
naltrexone  hydrochloride  for  each 
milligram  of  carfentanil  citrate 
administered.  One-quarter  of  the  dose 
should  be  administered  intravenously 
and  three-quarters  of  the  dose  should  be 
administered  subcutaneously. 

(2)  Indications  for  use.  As  an 
antagonist  to  carfentanil  citrate 
immobilization  in  fi%e-ranging  or 
confined  elk  and  moose  {Cervidae). 

(3)  Limitations.  Available  data  are 
inadequate  to  recommend  use  in 
pregnant  animab.  Avoid  using  during 
breeding  season.  Do  not  use  in  domestic 
food-producing  animals.  Do  not  use  in 
fi«e-ranging  animals  for  45  days  before 
or  dining  himting  season.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Dated:  January  28, 1997. 

Michael  J.  Blackwell, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  97-2869  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  4160-«1-F 


DEPARTMENT  OF  THE  INTERIOR 
30  CFR  Part  250 
RIN  1010-AB99 

Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  and  Gas 
and  Sulphur  Operations  in  the  Outer 
Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Final  rule. 

SUMMARY:  Their  rule  amends  MMS 
regulations  governing  the  training  of 
lessee  and  contractor  employees 
engaged  in  oil  and  gas  and  sulphur 
operations  in  the  OCS.  MMS  is  making 
this  amendment  to  simplify  the  training 
options  and  to  provide  the  flexibility  to 
use  alternative  training  methods. 
EFFECTIVE  DATE:  March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Levine,  Information  and  Training 
Branch,  at  (703)  787-1033. 
SUPPLEMENTARY  INFORMATION:  On 
November  2, 1995,  MMS  published  the 
proposed  rule  in  the  Federal  Register 
(60  FR  55683).  During  the  90-day 
comment  period  that  ended  on  January 
31, 1996,  MMS  held  a  workshop.  The 
worlcshop  held  on  December  6, 1995,  in 
New  Orleans,  Louisiana,  received 
excellent  participation  fi'om  industry 
and  training  schools.  We  are 
highlighting  the  comments  we  received 
for  the  proposed  rule  in  the  “Response 
to  Comments”  section. 

Response  to  Comments 

MMS  received  28  comments  on  the 
proposed  rule.  We  appreciate  the 
suggestions  and  commenb  that  we 
received.  We  also  appreciate  the 
positive  comments  on  our  new  “plain 
EngUsh”  style  of  writing  regulations. 

We  reviewed  all  of  the  comments,  and 
in  some  instances,  we  revised  the  final 
language  based  on  these  comments. 
MMS  grouped  the  major  comments  and 
organized  them  by  regulation  paragraph 
niunber  or  subject  as  highUghted  in  t^ 
comment  table. 


Comment  Table 


Requirement/subject 

Comment 

MMS  response 

250.210  . . 

“Alternative  Training"  definition  is  restrictive  . 

Disagree — MMS  is  not  limiting  the  methods,  we’re 
only  giving  examples  by  using  the  term  “such  as.” 

250.210.250217,250.222  . 

Typographical  errors  appear  in  the  Federal  Register  .. 

Agree— We  noted  and  corrected  the  errors. 

250.214  (a)  and  (b)  . 

1 

MMS  should  add  a  60-day  grace  period  to  the  trairv 
ing  limits. 

Disagree — MMS  wants  to  eliminate  the  cost  and  con¬ 
fusion  caused  by  using  the  training  “windows”  of 
the  past. 

250214(c) . 

The  “combination  courses”  have  too  many  hours  . 

Disagree — Although  the  hours  have  slightly  in¬ 
creased,  we  moved  small  tubing  training  to  well 
workover.  . 
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Comment  Table— Continued 


Requirement/subject 

Comment 

MMS  response 

250.214  . 

MMS  needs  a  transition  table  for  the  training  require¬ 
ments  since  each  student  is  on  a  different  cycle. 

Agree — MMS  added  a  table  to  ensure  the  smoothest 
transition  to  the  new  training  requirements 
1250.214(d)]. 

250.219  . 

Clarify  that  temporary  employees  need  training  or  a 
trained  individual  (not  necessarily  a  supervisor)  to 
supervise  them. 

Agree — ^Althc^h  MMS  did  not  mean  to  imply  that  the 
trained  individual  must  be  classified  as  a  super¬ 
visor,  we  adopted  the  suggestion. 

250.220  . 

Change  “*  *  *  (who  can  evaluate  their  work)  *  •  *” 
to  “*  *  *  (who  is  capable  of  evaluating  the  impact 
of  the  work  done”. 

Agree. 

250.222  . 

Is  the  only  self-paced  training  that  MMS  allows  com¬ 
puter-based?. 

No,  computer-based  is  only  one  form  of  self-paced 
training. 

250.225(a)(2)  . 

250.225(0  . . . 

Delete  “*  *  *  (instructors  must  complete  training  from 
an  approved  training  organization)  *  *  *". 

Specify  simulator  requirements  for  workovers . 

Agree. 

Agree. 

250.226(a)  . 

Schools  should  not  need  to  maintain  training  records 
for  5  years  because  of  the  new  training  period. 

Disagree — MMS  may  need  5  years  of  data  and  we 
wish  to  have  the  maximum  under  the  statute  of  lirrv 
itations. 

250.228(a)  . 

MMS  should  specify  that  the  instructor  should  only 
run  one  simulator  arxl  have  teams  of  three  or  less. 

Agree. 

250.229  Table  (a)  number  21  ... 

Include  drilling  supervisors  in  the  functions . 

Agree. 

250.229  . 

One  commerlter  wanted  MMS  to  significantly  expand 
the  elements  in  well-servicing  training  and  well 
workover. 

Disagree— Considering  the  special  nature  of  well 
servicing  and  workover,  we  feel  that  it  is  not  appro¬ 
priate  to  expand  their  training  at  this  time. 

No  refresher  training . 

Keep  refresher  training  for  well  control  because  re¬ 
freshers  contain  course  flexibility  to  cover  recent 
field  developments. 

Disagree — MMS  deleted  the  refresher  requirement 
arxl  made  the  basic  course  rrxxre  frequent  With 
more  frequent  basic  courses  you  can  still  have  the 
flexibility  to  cover  field  developments.  Also,  MMS 
does  not  prohibit  refresher  training. 

Open4x)Ok  tests  . 

Clarify  the  policy  on  opervversus  closed-book  tests  ... 

Agree— We  rxwv  specify  that  we  allow  open  regula¬ 
tions  arxl  a  formula  sheet  without  examples  for 
well-control  tests  (§  250227(a)(5)). 

Third-parties . 

The  majority  of  comments  was  against  MMS  having 
ttiird-parties  accredit  schools.  Those  against  having 
third-parties  accredit  schools  cited  additional  costs, 
potential  conflicts  of  interest,  2tnd  adcftional  marv 
agement  layers  as  their  main  concerns. 

MMS  agrees  with  the  comments  and  elected  not  to 
have  a  third-party  accredit  training  programs.  In¬ 
stead,  we  plan  to  move  into  a  performarx»-based 
trairxng  program  through  a  future  rulemaking. 

Testing-out . 

MMS  should  allow  employees  to  take  arxf  pass  a  test 
in  lieu  of  taking  training. 

Disagree — MMS  arxl  much  of  industry  sees  value  in 
taking  training  even  if  an  employee  can  pass  the 
test  A  future  rulemaking  will  address  performance 
measures. 

Also,  MMS  is  changing  the  term 
“certify”  to  “accredit”  in  this  final  rule 
because  it  is  more  accurate  in  the 
context  of  schools. 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
under  E.0. 12866. 

E.0. 12988 

The  Department  of  the  Interior  (DOI) 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  this  rule  meets 
the  applicable  civil  justice  reform 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

DOI  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  yeeu-  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 


Regulatory  Flexibility  Act 

DOI  determined  that  this  rule  will  not 
have  a  significant  efiect  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  has  been  examined  imder 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no  new 
reporting  and  information  collection 
requirements.  OMB  approved  the 
existing  information  collection 
requirements  imder  OMB  Control  No. 
1010-0078.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
rurrently  valid  OMB  control  number. 
The  reporting  burden  is  estimated  to 
average  13.5  hours  per  response. 
Responses  are  mandatory.  Proprietary 
data  are  covered  under  30  CFR  250.18. 

Send  comments  regarding  any  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  Collection 


Clearance  Officer;  Minerals 
Management  Service;  Mail  Stop  2053; 
381  Elden  Street;  Herndon,  Virginia  , 
20170—4817  and  to  the  Office  of 
Information  and  Regulatory  Affairs; 
OMB;  Attention:  Desk  Officer  for  the 
Depiartment  of  the  Interior  (1010-0078), 
725  17th  Street  NW,  Washington,  D.C. 
20503. 

Takings  Implication  Assessment 

DOI  determined  that  this  rule  does 
not  represent  a  governmental  action 
capable  of  interfering  with 
constitutionally  protected  rights.  Thus, 
DOI  does  not  need  to  prepare  a  Takings 
Implication  Assessment  pursuant  to 
E.0. 12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

DOI  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  therefore,  an 
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Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — ^rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated;  January  27, 1997. 

Sylvia  V.  Baca, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
premnble,  the  Minerals  Management 
Service  (MMS)  is  amending  30  CFR  part 
250  to  read  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Audmrity:  43  U.S.C.  1334. 


2.  MMS  is  revising  Subpart  O  to  read 
as  follows: 

Subpart  O— Training 

Soc 

250.209  Question  index  table. 

250.210  Definitions. 

250.211  What  is  MMS’s  goal  for  well 
control  and  production  safety  systems 
training? 

250.212  What  type  of  training  must  I 
provide  for  my  employees? 

250.213  What  documentation  must  I 
provide  to  trainees? 

250.214  How  often  must  I  provide  training 
to  my  employees  and  for  how  many 
hours? 

250.215  Where  must  I  get  training  for  my 
employees? 

250.216  Where  can  I  find  training 
guidelines  for  other  topics? 

250.217  'Can  I  get  an  exception  to  the 
training  requirements? 

250.218  Cam  my  employees  change  job 
certification? 

250.219  What  must  I  do  if  I  have  temporary 
employees  or  on-the-job  trainees? 

250.220  What  must  manu&cturer’s 
representatives  in  production  safety 
systems  do? 

250.221  May  I  use  alternative  training 
methods? 

250.222  What  is  MMS  looking  for  when  it 
reviews  an  alternative  training  program? 

250.223  Who  may  accredit  training 
organizations  to  teach? 

250.224  How  long  is  a  training 
organization’s  accreditation  valid? 


250.225  What  information  must  a  training 
organization  submit  to  MMS? 

250.226  What  additional  requirements  must 
a  training  organization  follow? 

250.227  What  are  MMS’s  requirements  for 
the  written  test? 

250.228  What  are  MMS’s  requirements  for 
the  hands-on  simulator  and  well  test? 

250.229  What  elements  must  a  basic  course 
cover? 

250.230  If  MMS  tests  employees  at  my 
worksite,  what  must  I  do? 

250.231  If  MMS  tests  trainees  at  a  training 
organization’s  facility,  what  must  occur? 

250.232  Why  might  MMS  conduct  its  own 
tests? 

250.233  Can  a  training  organization  lose  its 
accreditation? 

Subpart  O— Training 

§  250.209  Question  index  tabie. 

The  table  in  this  section  lists 
frequently  asked  training  questions  and 
the  location  for  the  answers.  The 
subjects  are  grouped  as  follows: 

(a)  General  training  requirements — 
§§250.211  through  250.216. 

(b)  Depeutures  from  training 
requirements — §§250.217  through 
250.222. 

(c)  Training  program  accreditations — 
§§  250.223  through  250.229  and 
§250.233. 

(d)  MMS  testing  information — 
§§250.230  throu^  250.232. 


Frequently  asked  questions 


What  is  MMS’s  goal  for  well  control  and  production  safety  systems  training?  .. 

What  type  of  training  must  I  provide  for  my  employees?  .  . 

What  documentation  rtrust  I  provide  to  trainees? . . 

How  often  must  I  provide  trainirrg  to  my  employees  and  for  how  many  hours? 

Where  nxjst  I  get  training  for  my  employees?  . 

Where  can  I  firfo  training  guidelines  for  other  topics? . . . 

Can  I  get  an  exception  to  the  training  requirements? . . . 

Can  my  employees  change  job  certification? . 

What  must  I  do  if  I  have  temporary  employees  or  orvthe-job  trainees?  . 

What  must  manufacturer’s  representatives  in  production  safety  systems  do?  .. 

May  I  use  alternative  training  methods?  . 

What  is  MMS  looking  for  when  it  reviews  an  alternative  training  program? . 

Who  may  accredit  training  organizations  to  teach?  . 

How  long  is  a  training  orgarxzation’s  accreditation  valid?  . . 

What  informaiton  must  a  training  organization  submit  to  MMS?  . . 

What  addrtionai  requiremerrts  must  a  trainirrg  orgartization  follow? . . 

What  are  MMS’s  requirements  for  the  written  test? . 

What  are  MMS’s  requirements  for  the  hands-on  simulator  and  well  test? . . 

What  elements  must  a  basic  course  cover?  . . 

If  MMS  tests  employees  at  my  worksite,  what  must  I  do?  . 

If  MMS  tests  trainees  at  a  training  organization’s  facility,  what  must  occur?  ... 

Why  might  MMS  conduct  its  own  tests?  . 

Can  a  training  organization  lose  its  accreditation?  . 


CFR  citation 


§250.211 

§250.212 

§250.213 

§250.214 

§250.215 

§250.216 

§250.217 

§250.218 

§250.219 

§250.220 

§250.221 

§250.222 

§250.223 

§250.224 

§250.225 

§250.226 

§250.227 

§250.228 

§250.229 

§250.230 

§250.231 

§250.232 

§250.233 


§250.210  Definitions. 

Terms  used  in  this  subpart  have  the 
following  meaning: 

Alternative  training  methods  means 
self-paced  or  team-paced  training  that 
may  use  a  computer-based  system  such 
as  compact  disc  interactive  (GDI), 


compact  disc  read  only  memory 
(CDROM),  or  Laser  Discs. 

Completed  training  means  that  the 
trainee  successfully  met  MMS’s 
requirements  for  that  training. 

Employees  means  direct  employees 
and  contract  employees  of  lessees. 


Floorhands  means  rotary  helpers, 
derrickmen,  or  their  equivalent. 

1  or  you  means  the  lessee  or  contractor 
engaged  in  oil,  gas  or  sulphiur  operations 
in  the  Outer  Continental  Shelf  (OCS). 

Installing  paeans  both  installing  the 
original  equipment  and  replacing  the 
equipment. 
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Lessee  means  the  person, 
organization,  agent,  or  designee 
authorized  to  explore,  develop,  and 
produce  leased  deposits. 

Maintaining  means  preventive 
maintenance,  routine  repair,  and 
replacing  defective  components. 

Operating  means  testing,  adjusting, 
calibrating,  and  recording  test  and 
calibration  results  for  the  equipment. 

Production  safety  systems  employee 
means  employees  engaged  in  installing, 
repairing,  testing,  maintaining,  or 
operating  surface  or  subsurface  safety 
devices  and  the  platform  employee  who 
is  responsible  for  production  operations. 

Supervisors  means  the  driller,, 
toolpusher,  operator’s  representative,  or 
their  equivalent. 


Training  means  a  basic  or  an 
advanced  class  in  well  control  for 
drilling,  well  completion/well 
workover,  well  servicing,  and 
production  safety  systems. 

Training  organization  means  a  {}arty 
approved  by  MMS  to  teach  well  control 
for  drilling,  well  completion/ well 
workover,  and  well  servicing,  and 
production  safety  systems. 

Well-completion/well-workover  (WO) 
well  control  includes  small  tubing 
operations. 

Well-servicing  (WS)  well  control 
meaiiS  snubbing  and  coil  tubing. 

Well-workover  rig  means  a  drilling  rig 
used  for  well  completion/well 
workover. 


§250.211  What  Is  MMS’s  goal  for  well 
control  and  productioh  safety  systents 
training? 

''  The  goal  is  to  ensure  that  employees 
who  work  in  the  following  areas  receive 
training  that  results  in  safe  and  clean 
operations: 

(a)  Drilling  well  control; 

(b)  WO  well  control; 

(c)  WS  well  control;  and 

(d)  Production  safety  systems. 

§  250.212  What  type  of  training  must  I 
provide  for  my  employees. 

You  must  provide  training  for  your 
employees  according  to  the  table  in  this 
section. 


Type  of  employee 

Training  requirements 

Comments 

Drilling  floorhand  . 

Drilling  well-control  course.^ 

Complete  a  well-control  drill  at  the  job  site  within  the 
time  limit  prescribed  by  company  operating  proce- 
dures.2. 

You  must  log  the  time  it  t<x>k  to  complete  each  dn1l  in 
the  driller’s  log  aixf  furnish  the  time  to  the  floorharxj. 

Drilling  supervisor . 

WO  floorharxjs  . 

WO  supervisors . 

Participate  hi  well-control  drills  under  subpart  D  of  this 
part*. 

Receive  copy  of  a  drilling  well-control  manual.* 

Drilling  well-^ntroi  course.^ 

Qualify  to  direct  well-control  operations.' 

WO  wen-control  course.' 

Complete  the  qualifying  test  consisting  of  a  well-control 
drill  at  the  j(^  site  within  the  time  limit  set  by  com¬ 
pany  procedures.*. 

Participate  in  weekly  well-control  drills  under  subparts 
E  and  F  of  this  pail.* 

Receive  a  well-co^rol  manual.* 

WO  well-control  course.' 

Qualify  to  direct  well-control  operations.' 

You  must  record  the  date  and  time  it  took  to  complete 
each  driH  in  the  driller's  log. 

You  must  re<x>rd  the  date  and  time  it  took  to  complete 
each  drill  in  the  operatkxis  log. 

WS  work  crews  . 

Production  safety  systems 
employees. 

Employees  who  work  in  well 
completion  operations  be¬ 
fore  or  during  tree  installa- 

At  least  one  crew  member  is  trained  in  WS  well  con¬ 
trol.'. 

At  least  one  crew  member  must  be  qualified  to  direct 
well-control  operations.' 

Must  complete  training  that  enables  them  to  install, 
test,  maintain,  &  operate  subsurface  safety  devices.' 

Either  WO  well-control  course  or  (killing  well-(X)ntroi 
course.' 

Trained  employee  must  be  in  work  area  at  ail  times 
during  snubbing  or  coU  tUxng  operations. 

tion. 

' 

^  Employee  may  not  work  in  the  OCS  unless  this  requirement  is  met. 

2  Employee  must  complete  this  requirement  before  exceeding  6  months  of  cumulative  employment. 


§  250.21 3  What  documentation  must  I 
provide  to  trainees? 

You  must  give  your  employees 
docmnents  that  show  they  have 
completed  the  training  course(s) 
required  for  their  job.  The  employees 
must  carry  the  dociunents  or  keep  them 
at  the  job  site. 


§250.214  How  often  must  I  provide 
training  to  my  employees  and  for  how  many 
hours? 

(a)  You  must  ensure  that  applicable 
employees  complete  basic  or  advanced 
well-control  training  at  least  every  2 
years.  For  example,  if  your  employees 
complete  a  well-control  course  on 
October  31, 1998,  they  must  again 
complete  the  training  by  October  31, 
2000. 

(b)  You  must  ensure  that  applicable 
employees  complete  basic  or  advanced 


production  safety  systems  training  at 
least  every  3  years.  For  example,  if  your 
employees  complete  production  safety 
systems  training  on  CSctober  31, 1998, 
they  miist  again  complete  the  training 
by  October  31,  2001. 

(c)  You  must  ensure  that  your 
employees  have  at  least  the  amoimt  of 
training  Usted  in  the  table  in 
§  250.214(c).  The  maximiun  number  of 
hours  per  day  of  well  control  or 
production  safety  instruction  time  is  9 
hours. 
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Training  Hours 


Basic/advanced  course 

Surface  op¬ 
tion,  mini¬ 
mum  hours 

Subsea  op¬ 
tion,  mini¬ 
mum 
hours' 

1 

No  options, 
minimum 
hours 

28 

32 

32 

36 

18 

P.nmtvnatinn  D/WO  . : . 

40 

44 

44 

48 

[UIIIIIIIIIIIIIIH 

48 

52 

mmiiiiiiiiiii 

55 

59 

l)i||i|i|||||iil 

Pnvliir.Knn  Bystams  . 

j  30 

'  Tha  subsea  option  includes  the  minimum  hours  from  the  surface  option  plus  4  hours. 


(d)  For  the  first  training  course  after  March  7,  1997,  you  must  ensure  that  your  employee  follows  the  following 
transition  schedule  table  for  well  control. 


Well  Control  Transition 


If  your  empioyees 

Then  the  employees  must 

A.  Completed  a  basic  course  on  or  after  [insert  date  365  days  prior  to 
the  effective  date  of  the  rule]  or 

B.  Completed  a  basic  course  before  finsert  date  365  days  prior  to  the 
effective  date  of  the  rule]. 

A.  Complete  an  appropriate  basic  course  within  2  years  to  maintain 
certification,  or 

B.  Complete  an  appropriate  basic  course  by  [insert  date  365  days  after 
the  effective  date  of  the  rule].^ 

'Example  A;  If  the  effective  date  of  this  regulation  is  November  1,  1996,  and  your  employees  completed  a  basic  course  in  Drilling  and 
Workover/Completion  well  control  on  December  9,  1995,  your  employees  must  compete  a  basic  Drilling  arxf  Workover/Completion  well-control 
course  by  December  9, 1997. 

^Exarnple  B:  If  the  effective  date  of  this  regulation  is  November  1,  1996,  and  your  employees  completed  a  basic  course  in  Weil  Servicing 
[snubbing  option]  well  control  on  November  15, 1994,  your  employees  nKist  complete  a  basic  course  in  Well  Servicing  [snubbing  option]  by  No¬ 
vember  1, 1997. 

(e)  For  the  first  training  course  after  March  7,  1997,  you  must  ensure  that  your  employee  follows  the  following 
transition  schedule  table  fur  production. 


Production  Transition 


If  your  empioyees 

Then  your  employees  must 

A.  Completed  a  basic  course  on  or  after  [insert  date  545  days  prior  to 
the  effective  date  of  the  rule],  or 

B.  Completed  a  basic  course  before  finsert  date  545  days  prior  to  the 
effective  date  of  the  rule] 

A.  Complete  a  basic  course  within  3  years  to  maintain  certification,  or 

B.  Complete  a  basic  course  by  [insert  date  545  days  after  the  effective 
date  of  the  rule]. 

(f)  After  yom  employee  completes  the 
transition  training  specified  in 
paragraph  (d)  or  (e)  of  this  section,  the 
training  cycle  will  be  2  years  for  well 
control  and  3  years  for  production 
training  (as  shown  in  §  250.214  (a)  and 
(b)). 

§  250.215  Where  must  I  get  training  for  my 
employees? 

You  must  provide  training  by  a 
training  organization  or  program 
approved  by  MMS. 

§  250.216  Where  can  i  find  training 
guideiines  for  other  topics? 

You  can  find  gviidelines  in  the 
subparts  shown  in  the  following  table: 


Subpart 

Topic 

of  part 

250 

Polution  control . 

C 

Crane  operations . . . 

A 

Subpart 

Topic 

of  part 

250 

Welding  and  burning . 

D 

Hydrogen  sulfide  . 

D 

§  250.217  Can  i  get  an  exception  to  the 
training  requirernOTts? 

MMS  may  grant  an  exception  to  well 
control  or  production  safety  systems 
training  if: 

(a)  N^S  determines  that  the 
exception  won’t  jeopardize  the  safety  of 
your  personnel  or  create  a  heizard  to  the 
environment;  and 

(b)  You  need  the  exception  because  of 
imavoidable  circumstances  that  make 
compliance  infeasible  or  impractical. 

§  250.21 8  Can  my  empioyees  change  Job 
certification? 

Only  if  you  ensure  that  the  employees 
complete  training  for  the  new  job  before 
entering  on  duty. 


§  250.219  What  must  i  do  if  i  have 
temporary  empioyees  or  on-the-Job 
trainees? 

You  must  ensure  that  temporary 
employees  and  on-the-job  trainees 
complete  the  appropriate  training  unless 
a  trained  individual  is  directly 
supervising  the  employee. 

§  250.220  What  must  manufZKturer’s 
representatives  in  production  safety 
systems  do? 

A  manufacturer’s  representative  who 
is  working  on  company  supplied 
equipment  must: 

(a)  Receive  training  by  the 
manufacturer  to  install,  service,  or 
repair  the  specific  safety  device  or  safety 
systems;  and 

(b)  Have  an  individual  trained  in 
production  safety  systems  (who  is  also 
capable  of  evaluating  the  impact  of  the 
work  done)  accompany  her/him. 
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§  250.221  May  I  use  alternative  training 
methods? 

(a)  You  may  receive  a  1-year 
provisional  approval  from  MMS  to  use 
alternative  training  methods  that  may 
involve  team  or  self-paced  training 
using  a  computer-based  system. 

(b)  You  may  receive  up  to  3  additional 
years  {4  years  total)  from  MMS  to  use 
alternative  training  methods  (through 
onsite  reviews). 

§  250.222  What  is  MMS  looking  for  when  it 
reviews  an  altemative  training  program? 

(a)  The  altemative  training  must  teach 
methods  to  operate  equipment  that 
result  in  safe  and  clean  operations. 

(b)  MMS  will  determine,  through 
onsite  MMS  reviews  and  unannounced 
audits  during  the  provisional  period,  if 
the: 

(1)  Training  environment  is 
conducive  to  learning; 

(2)  Trainees  interact  effectively  with 
the  moderator  or  training  administrator, 

(3)  Trainees  function  as  a  teeun  (for 
well  control  only);  and 

(4)  Tests  are  challenging  and  cover  all 
important  safety  concepts  and  practical 
procedures  to  ensiue  safety. 

(c)  MMS  may  also  speak  with  the 
trainees  to  determine  if  the  trainees  felt 
the  training  met  their  needs  for  their  job. 

§  250.223  Who  may  accredit  training 
organizations  to  teach? 

MMS  may  accredit  a  training 
organization  or  program. 

§  250.224  How  long  is  a  training 
organization’s  accreditation  valid? 

An  accreditation  is  valid  for  a 
maximum  of  4  years.  A  training 
organization  may  apply  to  MMS  before 
the  fovulh  anniversary  of  the  effective 
accreditation  date.  The  training 
organization  must  state  the  changes 
(additions  and  deletions)  to  the  last 
approved  training  curriculmn  and  plan. 

§  250.225  What  information  must  a  training 
organization  submit  to  MMS? 

(а)  Two  copies  of  the  detailed  plan 
that  includes  the: 

(1)  Curriculum; 

(2)  Names  and  credentials  of  the 
instmctors; 

(3)  Mailing  and  street  address  of  the 
training  facility  and  the  location  of  the 
records; 

(4)  Location  for  the  simulator  and 
lecture  areas  and  how  the  training 
organization  separates  the  areas; 

(5)  Presentation  methods  (video, 
lecture,  film,  etc.); 

(б)  Percentage  of  time  for  each 
presentation  method; 

(7)  Testing  procedures  and  a  sample 
test;  and 


(8)  List  of  any  portions  of  the  course 
that  cover  the  subsea  training  option 
instead  of  the  siuface  training  option. 

(b)  Two  copies  of  the  training  manual. 

(c)  A  cross-reference  that  relates  the 
requirements  of  this  supbart  to  the 
elements  in  the  program. 

(d)  A  copy  of  the  handouts. 

(e)  A  copy  of  the  training  certificate 
that  includes  the  following: 

(1)  Candidate’s  full  neune; 

(2)  Candidate’s  social  security 
number, 

(3)  Name  of  the  training  school; 

(4)  Course  name  (e.g.,  basic  WS  well- 
control  course); 

(5)  Option  (surface  or  subsea); 

(6)  Training  completion  date; 

(7)  Job  classification  (e.g.,  drilling 
supervisor);  and 

(8)  Certificate  expiration  date.. 

(f)  Course  outlines  identified  by: 

(1)  Name  (e.g.,  “WS  well-control 
course’’); 

(2)  Type  (basic  or  advanced);  and 

(3)  Option  (surface  or  subsea). 

(g)  Time  (hoiirs  per  student)  for  the 
following: 

(1)  Teaching; 

(2)  Using  the  simulator  (for  well 
control); 

(3)  Hands-on  training  (for  production 
safety  systems);  and 

(4)  Completing  the  test  (written  and 
simulator). 

(h)  Special  instruction  methods  for 
students  who  respond  poorly  to 
conventional  training  (including  oral 
assistance). 

(i)  Additional  materials  (for  the 
advanced  training  option)  such  as 
advanced  training  techniques  or  case 
studies. 

(j)  Information  on  the  3^  simulator 
or  test  wells: 

(1)  Capability  for  surface  and/or 
subsea  drilling  well  control,  WO  and 
completion  training; 

(2)  Capability  to  simulate  lost 
circulation  and  secondary  kicks;  and 

(3)  Types  of  kicks. 

§  250.226  What  additional  requirements 
must  a  training  organization  follow? 

(a)  The  training  organization  must 
keep  training  records  for  each  trainee  for 
5  years.  For  example,  if  a  trainee 
completed  a  well-control  course  in 
1996,  the  training  organization  may 
destroy  the  records  at  the  end  of  the 
year  2001.  The  training  organization 
must  keep  the  following  trainee  record 
mformation: 

(1)  Daily  attendance  record  including 
complete  student  sign-in  sheet  and 
makeup  time; 

(2)  Written  test  and  retest  (including 
simulator  test); 

(3)  Evaluation  of  the  trainee’s 
simulator  test  or  retest; 


(4)  “Kill  sheets”  for  simulator  test  or 
retest;  and 

(5)  Copy  of  the  trainee’s  certificate. 

(b)  Keep  records  of  the  training 
program  for  5  years.  The  5-year 
timeframe  starts  with  the  program 
approval  date.  For  example,  if  a  training 
program  was  accredited  in  1995,  at  the 
end  of  the  year  2000,  the  training 
organization  may  destroy  the  records  for 
1995.  Keep  the  following  training  record 
information: 

(1)  Complete  and  current  training 
program  plan  and  a  technical  manual; 

(2)  A  copy  of  each  class  roster;  and 

(3)  Copies  of  schedules  and  schedule 
changes. 

(c)  Supply  trainees  with  current 
copies  of  Government  regulations  on  the 
training  subject  matter. 

(d)  Provide  a  certificate  to  each 
trainee  who  successfully  completes 
training. 

(e)  Ensure  that  the  subsea  training 
option  has  an  additional  4  hours  of 
training  and  covers  problems  in  well 
control  when  drilling  with  a  subsea 
blowout  preventer  (BOP)  stack 
including: 

(1)  Choke  line  friction  determinations; 

(2)  Using  marine  risers; 

(3)  Riser  collapse; 

(4)  Removing  trapped  gas  from  the 
BOP  after  controlling  a  well  kick;  and 

(5)  “U”  tube  effect  as  gas  hits  the 
choke  line. 

(f)  Ensure  that  trainees  who  are  absent 
from  any  part  of  a  course  make  up  the 
missed  portion  within  14  days  after  the 
end  of  the  course  before  providing  a 
written  or  simulator  test  to  the  trainee. 

(g)  Ensure  that  classes  contain  18  or 
fewer  candidates. 

(h)  Furnish  a  copy  of  the  training 
program  and  plan  to  MMS  personnel  for 
their  use  during  an  onsite  review. 

(i)  Submit  the  course  schedule  to  the 
approving  organization  after  approval  of 
the  training  program,  annually,  and 
before  any  program  changes.  The 
schedule  must  include  the: 

(1)  Name  of  the  course; 

(2)  Class  dates; 

(3)  Type  of  course;  and 

(4)  Course  location. 

(j)  Provide  all  basic  course  trainees  a 
copy  of  the  training  manual. 

(k)  Provide  all  advanced  course 
trainees  handouts  necessary  to  update 
the  manuals  the  trainee  has  as  a  result 
of  previous  training  courses. 

(l)  When  each  course  ends,  send  MMS 
a  letter  and  a  class  roster.  The  class 
roster  must  contain  the  following 
information  for  each  trainee: 

(1)  Name  of  training  organization; 

(2)  Coiuse  location  (e.g.,  Thibodeaux, 
Louisiana); 

(3)  Trainee’s  full  name; 
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(4)  Name  of  course  (e.g..  Drilling  well 
control  or  WS  well  control); 

(5)  Course  type  (i.e.,  basic  or 
advanced  training); 

(6)  Options  (e.g.,  subsea); 

(7)  Date  trainee  completed  course; 

(8)  Name(s)  of  instructor(s)  teaching 
the  course; 

(9)  The  trainee’s  social  security 
number, 

(10)  iWnee’s  employer; 

(11)  Actual  job  title  of  trainee; 

(12)  Job  of  each  awarded  certificate; 
and 

(13)  Test  scores  (including  course 
element  scores)  for  each  successful 
trainee. 

(m)  Ensure  that  test  scores  for 
combination  training  have  a  separate 
score  element  for  each  designation  and 
for  each  option.  For  example,  training  in 
subsea  drilling  and  in  WO  would  have 
separate  test  scores  for  the  drilling,  WO, 
and  for  the  subsea  portion. 

§  2S0.227  What  are  MMS’s  requirements 
for  the  written  test? 

(a)  The  training  organization  must: 

(1)  Administer  the  test  at  the  training 
facility; 

(2)  Use  70  percent  as  a  passing  grade 
for  each  course  element  (drilling,  well 
completion,  etc.); 

(3)  Ensure  that  the  tests  are 
confidential  and  nonrep>etitive; 

(4)  Offer  a  retest,  when  necessary, 
using  different  questions  of  equal 
difficulty; 


(5)  Allow  open-book  regulations  and 
a  formula  sheet  (without  examples)  for 
well  control  only;  and 

(6)  Allocate  no  more  than  the 
following  amount  of  time  to  the 
minimum  instruction  time:  1  hour  for  a 
single  course,  2  hours  for  a  combination 
of  two  basic  courses,  or  2.5  hours  for  a 
combination  of  three  or  more  courses. 

(b)  A  trainee  who  fails  a  retest  must 
repeat  the  training  and  pass  the  test  in 
order  to  work  in  ffie  (X^S  in  their  job 
classification. 

§  250.228  What  are  MMS’s  requirements 
for  the  hands-on  simulator  and  well  test? 

(a)  The  training  organization  must 
ensure  that: 

(1)  The  test  simulates  a  surface  BOP 
(or  subsea  stack  for  the  subsea  option) 
and  the  simulator  is  3-D  with  actual 
gauges  and  dials. 

(2)  The  instructor  runs  only  one 
simulator  and  has  a  maximum  of  three 
students  in  each  team. 

(3)  The  simulator  test  time  allocated 
to  the  minimum  instruction  time  is  1 
hour  per  course  (i.e.,  2  hoiurs  for  a 
combination  of  two  basic  courses,  etc.). 

(4)  The  trainees  are  able  to: 

(i)  Kill  the  well  before  removing  the 
three; 

(ii)  Determine  slow  pump  rates; 

(iii)  Recognizes  kick  warnings  sings; 

(iv)  Shut  in  a  well 

(v)  Complete  kill  sheets; 

(vi)  Initiate  kill  procedures; 


(vii)  Maintain  appropriate  bottomhole 
pressure; 

(viii)  Maintain  constant  bottomhole 
pressrue; 

(ix)  Recognize  and  handle  unusual 
well-control  situations; 

(x)  Control  the  kick  as  it  reaches  the 
choke  line;  and 

(xi)  Determine  if  kick  gas  or  fluids  are 
removed. 

(5)  In  the  subsea  option,  the  trainees 
are  able  to: 

(i)  Determine  choke  line  fiiction 
pressures  for  subsea  BOP  stacks;  and 

(ii)  Discuss  and  demonstrate 
procedures  such  as  circulating  the  riser 
and  removing  trapped  gas  in  a  subsea 
BOP  stack. 

(6)  Offer  a  retest,  when  necessary, 
using  different  questions  of  equal 
.difficulty. 

(b)  A  trainee  who  fails  a  retest  must 
repeat  the  training  and  pass  the  test  to 
work  in  the  OCS  in  their  job 
classification. 

§  250.229  What  elements  must  a  basic 
course  cover? 

See  Table  (a)  of  this  section  for  well 
control  and  Table  (b)  of  this  section  for 
production  safety  systems.  The  checks 
in  Table  (a)  indicate  the  required 
training  elements  that  apply  to  each  job. 
Tables  (a)  and  (b)  follow: 


Table  (a).— Well  Control 


Elements  for  basic  training 


Drilling 

WO 

WS 

Super 

Floor 

Super 

Floor 

1.  Harxls-on: 

Training  to  operate  choke  manifold . . . . 

Training  to  operate  stand  pipe  . 

Training  to  operate  mud  room  vales . .'. . . . 

2.  Care,  handling  &  characteristics  of  drilling  &  completion  fluids . 

3.  Care,  handling  &  characteristics  of  well  completion/well  workover  fluids  &  packer  fluids 
'4.  Major  causes  of  uncontrolied  fluids  from  a  ^1  irx^luding: 

Failure  to  keep  the  hole  fuH . . 

Swabbing  effect . . 

Loss  of  circulation . . . 

Insufficient  drilirrg  fkad  density . . . 

Abrxjrmally  pressured  formations . . . 

Effect  of  too  rapidly  lowering  of  the  pipe  in  the  hole  . 

5.  Importance  &  instructions  of  measuring  the  volume  of  fluid  to  fill  the  hole  during  trips  .. 

6.  Importance  &  instructions  of  measuring  the  volume  of  fluid  to  fill  the  hole  during  trips 
includirtg  the  importance  of  filing  the  hole  as  it  relates  to  shallow  gas  conditions. 

7.  FMNng  the  tubing  &  casing  with  fluid  to  control  bottomhole  pressure  . 

8.  Warning  signals  that  indicate  kick  &  conditions  that  lead  to  a  kick . 

9.  Control^  shallow  gas  kicks  arxj  using  diverters  . . . 

10.  At  least  orre  bottomhole  pressure  well  control  method  including  conditions  unique  to 
a  surface  subsea  BOP  stack. 

11.  Installing,  operating,  maintaining  &  testing  BOP  &  diverter  systems 

12.  Installing,  operating,  maintairvr^g  &  testing  BOP  systerrts . 

13.  Government  regulations  on: 

Emergency  shutdown  systems . . 

Production  safety  systems  . . 

Driling  procedures . 

Wellbore  plugging  &  abarxlonment . 

Pollution  prevention  &  waste  management 
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a.. 


^  Table  (a).— Well  CoNTROL-r-Continued 


Elements  for  basic  training 


Well  completion  &  well  workover  requiremerrts  (Subparts  E  &  F  of  30  CFR  part  250) 

14.  Procedures  &  sequentials  steps  for  shutting  in  a  well: 

BOP  system . 

Surface/subsurface  safety  system  . . . 

Choke  manifold . . . 

15.  Well  control  exercises  with  a  simulator  suitable  for  modeling  well  completion/well 
workover. 

16.  Well  control  exercises  with  a  simulator  suitable  for  modeling  drilling . 

17.  Instructions  &  simulator  or  test  well  experience  on  organizing  &  directing  a  well  killing 
operation. 

18.  At  least  two  simulator  practice  problenis  (rotate  the  trainees  &  have  teams  of  3  or 

less  members).  , 

19.  Care,  operation,  &  purpose  (&  installation  (for  supervisors)]  of  the  well  control  equp- 
ment. 

20.  Limitations  of  the  equipment  that  may  wear  or  be  subjected  to  pressure . 

21.  Instructions  in  well  control  equipment,  including: 

Surface  equipment  . . . . . 

Well  completion/well  workover,  BOP  &  tree  equipment . 

Downhole  tools  &  tubulars  . 

Tubing  hanger,  back  pressure  valve  (threaded/profile),  landing  nipples,  lock 
maixlrels  for  corresponding  nipples  &  operational  proc^ures  for  each,  gas  lift 
equipment  &  running  &  puUing  tods  operation. 

Packers . . . 

22.  Instructions  in  spedal  tods  &  systems,  such  as: 

Automatic  shutdown  systems  (contrd  pdnts,  activator  pilots,  monitor  pilots,  control 
manifolds  &  subsurface  systems). 

Flow  string  systems  (tubirtg,  marxlrels  &  nipples,  flow  couplings,  blast  jdnts,  &  slid¬ 
ing  sleeves). 

Pumpdown  equipment  (purpose,  applications,  requirements,  surface  circulating  sys¬ 
tems,  entry  loops  &  tree  conrrection/flange). 

23.  Instructions  for  detecting  entry  into  abnormally  pressured  formatiorrs  &  warning  sig¬ 
nals. 

24.  Instructions  on  well  completion/wdi  contrd  problems . 

25.  Well  contrd  problems  during  well  completion/well  workover  including: 

Killing  a  flow  . 

SirTHjttaneous  driNing,  completion  &  workover  operatiorrs  on  the  same  platform . 

Killing  a  producing  well . 

Removing  the  tree . 

26.  Calculations  on  the  following: 

Fluid  density  increase  that  controls  fluid  flow  into  the  wellbore . 

Fluid  density  to  pressure  conversion  &  the  danger  of  formatidn  breakdown  under  the 
pressure  caused  by  the  fluid  cdumn  especially  when  setting  casing  in  shallow  for¬ 
mations. 

Fluid  density  to  pressure  conversion  &  the  danger  of  formation  breakdown  under  the 
pressure  caused  by  fluid  cdumn. 

Equivalent  pressures  at  the  casing  seat  depth . . . 

Drop  in  pump  pressure  as  fluid  density  increases;  &  the  relationship  between  pump 
pressure,  pump  rate,  &  fluid  density. 

Pressure  limitations  on  casirrgs . . . . . . 

Hydrostatic  pressure  &  pressure  gradient . 

27.  Unusual  well  contrd  situations,  induding  the  following: 

Drill  pipe  is  off  the  bottom  or  out  of  the  hole/work  string  is  off  the  bottom  or  out  of 
the  hde. 

Lost  circulation  occurs . . . . . . . 

Drill  pipe  is  plugged/work  string  is  plugged  . . . . 

There  is  excessive  casing  pressure . .\ . 

There  is  a  hde  in  drill  pipe/hde  in  the  work  string/hde  in  the  casing  string  . 

Multiple  completions  in  the  hde . 

28.  Special  well-contrd  prodems-drillirrg  with  a  subsea  stackjsubsea  students)  includes: 

Choke  line  friction  determinations . .7. . 

Using  marir^e  risers  . . . 

Riser  cdlapse . . . . . 

Removing  trapped  gas  from  the  BOP  stack  after  controlling  a  well  kick  . . . 

“U"  tube  effect  as  gas  hits  the  choke  line  . . 

29.  Mechanics  of  various  well  contrdled  situations,  induding: 

Gas  bubble  migration  &  expansion . . . 

Bleeding  vdume  from  a  shut-in  well  during  gas  migration . 

Excessive  annular  surface  pressure  . - . . — . 

Differences  between  a  gas  kick  &  a  salt  water  and/or  dl  kick . 


Drilling 

WO 

Super 

Floor 

Super 

Floor 
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Table  (a).— Well  Control— Continued 


Drilling 

WO 

1 

ws  1 

dvIlWIlid  IVI  UOI9l^  U  on  III 

Super 

Floor 

Super 

Floor 

Special  well  control  techniques  (such  as,  but  not  linkted  to,  barite  plugs  &  cement 

✓ 

✓ 

- 

pluQs). 

Procedures  &  problems  involved  when  experiencing  lost  circulation . 

✓ 

✓ 

Procedures  &  problems  involved  when  experiencing  a  kick  while  drilling  in  a  hydro- 

✓ 

✓ 

✓ 

gen  sulfide  (H2S)  environment 

- 

Procedures  &  problems— experiencing  a  kick  during  snubbing,  coil-tubing,  or  small 

✓ 

✓ 

tubing  operations  arxf  stripping  &  snubbing  operations  with  work  string. 

30.  Reasons  for  well  comptetion/well  workover,  inducKrrg: 

Reworking  a  reservoir  to  control  production  . 

✓ 

✓ 

Water  coning  . . . . 

✓ 

Completing  from  a  new  reservoir . 

✓ 

✓ 

Completing  rrxiltiple  reservoirs . 

✓ 

✓ 

Stimulating  to  increase  production . . 

✓ 

✓ 

Repairing  nrrechanical  failure . 

✓ 

✓ 

31.  Mettxxls  on  preparing  a  well  for  entry: 

Using  back  pressure  valves  . 

✓ 

Using  surface  &  subsurtece  safety  systems . 

✓ 

✓ 

Removing  the  tree  &  tubing  hangar . 

✓  - 

✓ 

Installing  &  testing  BOP  &  wellhead  prior  to  removirrg  back  pressure  valves  &  tubing 

✓ 

✓ 

plugs. 

32.  Instructions  in  small  tubirig  units; 

Applications  (stimulation  operations,  cleaning  out  tubing  obstructions,  and  plugback 

✓ 

and  squeeze  cementing). 

Equipment  description  (derrick  &  drawworks,  small  tubing,  pumps,  weighted  fluid  fa- 

✓ 

dlities,  arxl  weighted  fluids). 

BOP  equipment  (rams,  wellhead  conrrection,  arxf  check  valve)  . 

✓ 

33.  Methods  for  killing  a  producing  well,  including: 

Buliheadng . 

✓ 

✓ 

l  ubricating  A  hlftAfiing  . , . 

✓. 

Con  tubing . . . . . 7. . 

✓ 

✓ 

Applications  (stimulation  operations,  initiating  flow,  &  cleaning  out  sand  in  tubing)  .... 

✓ 

Equipment  description  (coil  tubing,  reel,  injecting  head,  control  assembly  &  injector 

\ 

✓ 

hosit). 

BOP  equipment  (tree  connection  or  flarrge,  rams,  injector  assembly  &  circulating 

✓ 

system). 

Snubbing . 

✓ 

✓ 

Types  (rig  assist  &  stand  alone)  . 

✓ 

A^ications  (running  &  pulling  production  or  kill  strings,  resetting  weight  on  packers. 

✓ 

fehirrg  for  lost  wireline  tools  or  parted  kill  strings  &  circulating  cement  or  fulid). 

Equipment  (operating  mechanism,  power  supply,  control  assembly  &  basket,  slip  as- 

✓ 

sembly,  mast  &  counterbalance  winch  &  access  window). 

BOP  equipment  (tree  connection  or  flarrge,  rams,  spool,  traveling  slips,  manifolds, 

✓ 

auxiliary — full  opening  safety  valve  inside  BOP,  maintenance  &  testing). 

34.  The  purpose  &  use  of  BOP  closing  units,  including  the  following: 

Charging  procedures  include  precharge  &  operating  pressure  . . 

✓ 

✓ 

Ruid  volumes  (useable  &  required)  . 

✓ 

✓ 

Fluid  pumps . . . . . : . 

✓ 

✓ 

Maintenance  that  includes  charging  fluid  &  inspection  procedures . 

✓ 

✓ 

35.  Instructions  on  stripping  &  snubbing  operators  &  using  the  BOP  system  for  working 

✓ 

pipe  in  or  out  of  a  wellbore  under  pressure. 

Table  (b)— Production  Safety  Systems 


1.  Government  Regulations; 

Pollution  prevention  &  waste  management  ' 

Requirements  for  well  completion/well  workover  operations 

2.  Instructions  in  the  following:  (contained  in,  but  not  limited  to,  API  RP  14C): 

Failures  or  malfunctions  in  systems  that  cause  abrxxmai  conditions  &  the  detection  of  abnormal  conditions 
Primary  &  secondary  protection  devices  &  procedures 
Safety  devices  that  control  urrdesirable  events 
Safety  analysis  corx^pts 

Safety  analysis  of  each  basic  production  process  component 
Protection  corx^epts 

3.  Harxls  on  training  on  safety  devices  covering,  installing,  operating,  repairing  or  maintaining  equipment: 
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Table  (b)— Production  Safety  Systems— Continued 

Higlvlow  pressure  sensors 
High-low  level  sensors 
Combustible  gas  detectors 
Pressure  relief  devices 
Flow  line  check  valves 
Surface  safety  valves 
Shutdown  valves 

Fire  (flame,  heat,  or  smoke)  detectors 

Auxiliary  devices  (3-way  block  &  bleed  valves,  time  relays,  3-way  snap  acting  valves,  etc.) 

Surface-controlled  subsurface  safety  valves  SJor  surface-control  equipment 
Subsurface-controlled  subsurface  safety  valves 

4.  Instructions  on  inspecting,  testing  &  maintaining  surface  &  subsurface  devices  &  surface  control  systems  for  si^urface  safety  valves 

5.  Instructions  in  at  least  one  safety  device  that  illustrates  the  primary  operation  prirKiple  in  each  class  for  safety  devices: 

Basic  operations  principles 
Limits  affecting  a^ication 

Problems  causing  equipment  malfunction  &  how  to  correct  these  problems 

A  test  for  proper  actuation  point  &  operation 

Adjustments  or  calibrations 

Recorcfing  inspection  results  &  malfunctions 

Special  techniques  for  installing  safety  devices  , 

6.  Instructions  on  the  basic  principle  &  logic  of  the  emergerx:y  support  system: 

Combustible  &  toxic  gas  detection  system 

Liquid  containment  system 

Fire  loop  System 

Other  fire  detection  systems 

Emergency  shutdown  system 

Subsurface  safety  valves 


§  250.230  If  MMS  tests  employees  at  my 
worksite,  what  must  I  do? 

(a)  You  must  allow  MMS  to  test 
employees  at  your  worksite.- 

(b)  You  must  identify  your  employees 
by: 

(1)  Current  job  classification; 

(2)  Name  of  the  operator; 

(3)  Name  of  the  most  recent  basic  or 
advanced  course  taken  by  your 
employees  for  their  current  job;  and 

(4)  Name  of  the  training  organization. 

(c)  You  must  correct  any  deficiencies 
found  by  MMS.  Steps  for  correcting 
deficiencies  may  include: 

(1)  Isolating  problems  by  doing  more 
testing;  and 

(2)  Reassigning  employees  or 
conducting  training  (MMS  will  not 
identify  the  employees  it  tests). 

§  250.231  If  MMS  test  trainees  at  a  training 
organization’s  facility,  what  must  occur? 

(a)  Training  organizations  must  allow 
MMS  to  test  trainees. 

(b)  The  trainee  must  pass  the  MMS- 
conducted  test  or  a  retest  in  order  for 
MMS  to  consider  that  the  trainee 
completed  the  training. 

§  250.232  Why  might  MMS  conduct  its  own 
tests? 

MMS  needs  to  identify  the 
efiectiveness  of  a  training  program  that 
provides  for  safe  and  clean  operations. 

§  250.233  Can  a  training  organization  iose 
its  accreditation? 

Yes,  an  accredited  organization  can 
lose  its  accreditation.  MMS  may  revoke 
or  suspend  an  organization’s 


accreditation  for  noncompliance  with 
regulations  or  conditions  of  its 
accredited  program,  or  assess  civil 
penalties  under  subpart  N  of  this  part. 

[FR  Doc.  97-2721  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  4310-MR-M 

Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-nAC19 

Unitization 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
unitization  regulations  by  removing  the 
two  model  unit  agreements — one  for 
exploration,  development,  and 
production  units  and  the  other  for 
development  and  production  units.  The 
model  agreements  will  be  available  fiom 
the  Regional  Supervisor.  The  rule  is 
written  in  “plain  English.’’  We  teike  this 
action  to  support  the  President’s 
initiative  to  reform  Government 
regulations.  Our  objective  is  to  shorten 
the  regulation  emd  clarify  the  wording. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Wilson,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION:  The  rules 
on  imitization  in  30  CFR  part  250, 


implementing  section  5(a)7  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act 
Amendments  of  1978,  are  intended  to 
prevent  waste  (defined  in  §  250.2), 
conserve  natural  resovirces  (protection 
of  marine  life  was  incorporated  into 
conservation  in  1971;  also  refers  to 
deterring  uimecessary  facilities),  and/or 
protect  correlative  ri^ts.  The  rules 
include  provisions  to: 

•  Explain  the  authority  and 
requirements  for  unitization; 

•  Provide  for  compulsory  or 
volvmtary  unitization; 

•  Explain  requirements  for 
competitive  reservoir  operations; 

•  Explain  how  a  lessee  may  request  a 
determination  of  whether  a  reservoir  is 
competitive; 

•  Explain  how  to  submit  a  joint 
development  and  production  plan; 

•  Explain  the  process  for  voluntary 
unitization; 

•  Explain  the  process  for  compulsory 
imitization;  and 

•  Explain  the  role  of  a  model 
agreement. 

This  final  rule  does  not  intend  any 
substantive  changes  to  the  regulations.  It 
shortens  existing  regulations  by 
removing  the  model  imit  agreements. 
The  “plain  English”  clarifies  the 
existing  rule. 

There  are  two  model  unit 
agreements — one  for  exploration, 
development,  and  production  units  and 
the  other  for  development  and 
production  units.  The  model  agreements 
will  he  available  from  the  Regional 
Supervisor.  The  Regiond  Supervisor 
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can  still  approve  variations  from  the 
model  agreements  for  good  cause.  If 
MMS  changes  the  model  unit 
agreements.  MMS  will  publish  the 
revised  model  imit  agreements  in  the 
Federal  Register. 

Comments 

The  Federal  Register  published  the 
proposed  rule  on  June  5, 1996  (61  FR 
28525).  During  the  74-day  comment 
period,  MMS  received  10  sets  of 
comments  on  the  proposed  rule.  Six 
commenters  did  not  agree  with  using 
“plain  English”  and  removing  the 
model  unit  agreements  from  die  Code  of 
Federal  Regulations.  Overall,  those  who 
opposed  “plain  English”  are 
comfortable  with  the  existing  language 
and  imderstand  it.  One  specific 
comment  on  the  proposed  rule  language 
included  that  it  did  not  clarify  that 
“Pugh”  concepts  (State  law  authorizes 
unitized  leases  to  be  segregated)  do  not 
apply  to  the  OCS,  and  it  omitted 
potential  hydrocarbon  accumulations 
finm  the  definition  of  a  unit  area.  ' 
Commenters  concerned  about  removal 
of  the  model  unit  agreements  expressed 
a  need  to  operate  in  a  climate  of  greater 
certainty.  The  four  remaining  comments 
support  the  proposed  rule  change. 

Response  to  Comments 

We  appreciate  the  comments  we 
received  on  the  proposed  rule.  While 
there  was  some  opposition  to  using 
“plain  English,”  K^S  supports  the 
President’s  initiative,  and  we  will 
continue  to  improve  our  regulations 
with  “plain  Enghsh.”  “Plain  Enghsh” 
allows  us  to  express  legal  requirements 
clearly  and  accurately  and  commimicate 
information  to  a  wide  audience. 

We  incorporated  many  of  the  specific 
editorial  comments  in  an  effort  to 
further  clarify  the  rule.  Regarding  the 
“Pugh”  concept,  the  1982  Department  of 
the  Interior  (DOI)  Solicitor’s  Opinion 
M-36927,  concludes  that  the  Secretary 
of  the  Interior  does  not  have  the  legal 
authority  to  require  segregation  of 
unitized  portions  of  leases  from  the 
remainder  of  leases.  We  clarified  the 
language  in  the  final  rule  to  maintain 
that  portions  of  leases,  as  well  as  whole 
leases,  may  be  included  in  units. 

It  continues  to  be  our  pohcy  that  we 
may  approve  exploratory  units  before  a 
successful  exploratory  well  is 
completed  when  geophysical  data 
reasonably  support  including  a  lease  in 
the  unit.  The  unit  area  is  fimited  to  the 
leases  that  encompass  the  productive 
area  of  a  reservoir,  for  reservoir  units,  or 
to  the  leases  containing  all  or  part  of  a 
geologic  structure,  i.e.,  a  potential 
hydrocarbon  acciunulation. 


In  §  250.191  (2)(c},  we  retain  the  word 
“minimvun”  for  the  number  of  leases,  or 
portions  of  leases,  in  a  unit  area. 

Industry  suggested  we  use  the  word 
“appropriate.”  Our  policy  is  designed  to 
minimize  the  number  of  unitized  leases 
necessary  for  efficient  exploration, 
development,  and  production. 

The  model  unit  agreements  will  be 
withdrawn.  MMS  will  publish  any 
“permanent”  changes  made  to  those 
agreements  in  the  Federal  Register  for 
public  notice  and  comment. 

In  this  rulemaking,  MMS  is  also 
correcting  a  typographical  error  in  30 
CFR  part  250.  The  error  occurs  in 
§  250.1 24(a)(3)(i).  This  technical 
amendment  amends  the  sentence  in 
paragraph  (i)  from  “All  PSH  or  PSL”  to 
“All  PSH  and  PSL.”  This  has  always 
been  the  intent  of  the  requirement. 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
requiring  the  Office  of  Management  and 
Budget  (OMB)  review  imder  E.O.  12866. 

Regulatory  Flexibility  Act 

Since  this  amendment  has  no 
economic  effects,  DOI  has  determined 
that  this  rule  will  have  no  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  30  CFR  Part  250, 

Subpart  M,  Unitization,  are  approved  by 
OMB  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  OMB  control  number  is 
1010^068.  The  Paperwork  Reduction 
Act  of  1995  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
currently  vaUd  OMB  control  number. 

MMS  collects  the  information  imder 
regulations  implementing  the  OCS 
Lands  Act.  MMS  uses  the  information  to 
determine  if  imitized  operations  will 
conserve  natural  resources,  prevent 
v/aste,  and  protect  correlative  rights  and 
Government  interests.  The  information 
is  required  to  obtain  or  retain  a  benefit 
as  specified  in  the  OCS  Lands  Act.  MMS 
will  protect  information  considered 
confidential  or  proprieteiry  imder 
applicable  law  and  under  regulations  at 
30  CFR  250.18  (Data  and  information  to 
be  made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

MMS  estimates  the  annual  reporting 
burden  to  be  approximately  2,424  hours, 
an  average  of  45.7  hours  per  response. 
This  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  information  collection. 
MMS  received  no  comments  on  the 
information  collection  aspects  of  the 
proposed  rule  during  the  public 
comment  period. 

You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
this  collection  to  the  Information 
Collection  Clearance  Officer,  Mail  Stop 
2053,  Minerals  Management  Service, 

381  Elden  Street,  Herndon,  VA  20170- 
4817;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Desk  Officer 
for  the  Department  of  the  Interior  (OMB 
No.  1010-0068),  Room  10102,  725  17th 
Street  NW.,  Washington,  D.C.  20503. 

Takings  Implication  Assessment 

The  DOI  certifies  that  this  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  A  Takings  Implication 
Assessment  prepared  pursuant  to  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  is  not 
required. 

Unfunded  Mandates  Reform  Act  of  1995 

The  DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 

E.O.  12988 

E)OI  has  certified  to  OMB  that  this 
rule  meets  the  applicable  civil  justice 
reform  standards  provided  in  sections 
3(b)(2)  of  E.0. 12988. 

National  Environmental  Policy  Act 

MMS  has  examined  the  rulemaking 
and  has  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  pursuant  to  section 
102(2)(c)  of  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C. 

4332(2)(c)). 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  PubUc 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 
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Dated:  January  27, 1997. 

Sylvia  V.  Baca, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Memageinent 
Service  amends  30  CFR  part  250  as 
follows: 

PART  25&-OIL  AND  GAS  AND 
SULFUR  OPERATIONS  IN  tHE  OUTER 
CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

Subpart  H — Oil  and  Gas  Production 
Safety  Systems 

2.  In  §  250.124,  paragraph  (a)(3)(i)  is 
revised  as  follows: 

§250.124  Production  safety>8ystem 
testing  and  records. 

(a)  *  •  * 

(3)*  •  * 

(i)  All  PSH  and  PSL, 
***** 

Subpart  M — Unitization 

3.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  M — Unitization 

Sgc 

250.190  What  is  the  purpose  of  this 
subpart? 

250.191  What  are  the  requirements  for 
unitization? 

250.192  What  if  I  have  a  competitive 
reservoir  on  a  lease? 

250.193  How  do  I  apply  for  volimtary 
unitization? 

250.194  How  will  MMS  require  unitization? 

Subpart  M — Unitization 

§  250.190  What  is  the  purpose  of  this 
subpart? 

This  subpart  explains  how  Outer 
Continental  Shelf  (OCS)  leases  are 
unitized.  If  you  are  an  OCS  lessee,  use 
the  regulations  in  this  subpart  for  both 
competitive  reservoir  and  imitization 
situations.  The  purpose  of  joint 
development  and  unitization  is  to: 

(a)  Conserve  natural  resources; 

(b)  Prevent  waste;  and/or 

(c)  Protect  correlative  rights, 
including  Federal  royalty  interests. 

§  250.191  What  are  the  requirements  for 
unitization? 

(a)  Voluntary  unitization.  You  and 
other  OCS  lessees  may  ask  the  Regional 
Supervisor  to  approve  a  request  for 
voluntary  unitization.  The  Regional 
Supervisor  may  approve  the  request  for 
voluntary  unitization  if  unitized 
operations: 


(1)  Promote  and  expedite  exploration 
and  development;  or 

(2)  Prevent  waste,  conserve  natiiral 
resources,  or  protect  correlative  rights, 
including  Federal  royalty  interests,  of  a 
reasonably  delineated  and  productive 
reservoir. 

(b)  Compulsory  unitization.  The 
Regional  Supervisor  may  require  you 
and  other  lessees  to  unitize  operations 
if  unitized  operations  are  necessary  to: 

(1)  Prevent  waste; 

(2)  Conserve  natural  resources;  or 

(3)  Protect  correlative  rights, 
including  Federal  royalty  interests,  of  a 
reasonably  delineated  and  productive 
reservoir. 

(c)  Unit  area.  The  area  that  a  unit 
includes  is  the  minimmn  mmiber  of 
leases  that  will  allow  the  lessees  to 
minimize  the  number  of  platforms, 
facility  installations,  and  wells 
necessary  for  efficient  exploration, 
development,  and  production  of  mineral 
deposits,  oil  and  gas  reservoirs,  or 
potential  hydrocarbon  accumulations.  A 
imit  may  include  whole  leases  or 
portions  of  leases. 

(d)  Unit  agreement.  You,  the  other 
lessees,  and  the  unit  operator  must  enter 
into  a  imit  agreement.  The  unit 
agreement  must:  allocate  benefits  to 
unitized  leases,  designate  a  unit 
operator,  and  specify  the  effective  date 
of  the  unit  agreement.  The.unit 
agreement  must  terminate  when:  the 
imit  no  longer  produces  imitized 
substemces,  and  the  unit  operator  no 
longer  conducts  drilling  or  well- 
workover  operations  (§  250.13)  under 
the  unit  agreement,  unless  the  Regional 
Supervisor  orders  or  approves  a 
suspension  of  production  under 
§250.10. 

(e)  Unit  operating  agreement.  The  unit 
operator  and  the  owners  of  working 
interests  in  the  unitized  leases  must 
enter  into  a  unit  operating  agreement. 
The  imit  operating  agreement  must 
describe  how  all  the  imit  participants 
will  apportion  all  costs  and  liabilities 
incurred  maintaining  or  conducting 
operations.  When  a  unit  involves  one  or 
more  net-profit-share  leases,  the  unit 

'  operating  agreement  must  describe  how 
to  attribute  costs  and  credits  to  the  net- 
profit-share  lease(s),  and  this  part  of  the 
agreement  must  be  approved  by  the 
Regional  Supervisor.  Otherwise,  you 
must  provide  a  copy  of  the  unit 
operating  agreement  to  the  Regional 
Supervisor,  but  the  Regional  Supervisor 
does  not  need  to  approve  the  imit 
operating  agreement. 

(f)  Extension  of  a  lease  covered  by 
unit  operations.  If  your  unit  agreement 
expires  or  terminates,  or  the  unit  area 
adjusts  so  that  no  part  of  your  lease 


remains  within  the  unit  boundaries, 
your  lease  expires  unless: 

(1)  Its  initial  term  has  not  expired; 

(2)  You  conduct  drilling,  production, 
or  well-reworking  operations  on  your 
lease  consistent  with  applicable 
regulations;  or 

(3)  MMS  orders  or  approves  a 
suspension  of  production  or  operations 
for  your  lease. 

(g)  Unit  operations.  If  your  lease,  or 
any  part  of  your  lease,  is  subj^  to  a 
unit  agreement,  the  entire  lease 
continues  for  the  term  provided  in  the 
lease,  and  as  long  thereafter  as  any 
portion  of  your  lease  remains  part  of  the 
unit  area,  and  as  long  as  operations 
continue  the  unit  in  effect. 

(1)  If  you  drill,  produce  or  perform 
well-workover  operations  on  a  lease 
within  a  unit,  each  lease,  or  part  of  a 
lease,  in  the  unit  will  remain  active  in 
accordance  with  the  unit  agreement 
Following  a  discovery,  if  your  unit 
ceases  drilling  activities  for  a  reasonable 
time  period  between  the  delineation  of 
one  or  more  reservoirs  and  the  initiation 
of  actual  development  drilling  or 
production  operations  and  that  time 
period  would  extend  beyond  your 
lease’s  primary  term  or  any  extension 
under  §  250.13,  the  unit  operator  must 
request  and  obtain  MMS  approval  of  a 
suspension  of  production  under 

§  250.10  in  order  to  keep  the  unit  from 
terminating. 

(2)  When  a  lease  in  a  unit  agreement 
is  beyond  the  primary  term  and  the 
lease  or  unit  is  not  producing,  the  lease 
will  expire  unless: 

(i)  You  conduct  a  continuous  drilling 
or  well  reworking  program  designed  to 
develop  or  restore  the  lease  or  unit 
production;  or 

(ii)  MMS  orders  or  approves  a 
suspension  of  operations  under 
§  250.10. 

§  250.192  What  if  I  have  a  competitive 
reservoir  on  a  iease? 

(a)  The  Regional  Supervisor  may 
require  you  to  conduct  development 
and  production  operations  in  a 
competitive  reservoir  under  either  a 
joint  Development  and  Production  Plan 
or  a  unitization  agreement.  A 
competitive  reservoir  has  one  or  more 
producing  or  producible  well 
completions  on  each  of  two  or  more 
leases,  or  portions  of  leases,  with 
different  lease  operating  interests.  For 
purposes  of  this  paragraph,  a  producible 
well  completion  is  a  well  which  is 
capable  of  production  and  which  is  shut 
in  at  the  well  head  or  at  the  surface  but 
not  necessarily  connected  to  production 
facilities  and  finrn  which  the  operator 
plans  future  production. 
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(b)  You  may  request  that  the  Regional 
Supervisor  meike  a  preliminary 
determination  whether  a  reservoir  is 
competitive.  When  you  receive  the 
preliminary  determination,  you  have  30 
days  (or  longer  if  the  Regional 
Supervisor  allows  additional  time)  to 
concur  or  to  submit  an  objection  with 
supporting  evidence  if  you  do  not 
concur.  The  Regional  Supervisor  will 
make  a  final  determination  and  notify 
you  and  the  other  lessees. 

(c)  If  you  conduct  drilling  or 
production  operations  in  a  reservoir 
determined  competitive  by  the  Regional 
Supervisor,  you  and  the  other  afiiected 
lessees  must  submit  for  approval  a  joint 
plan  of  operations.  You  must  submit  the 
joint  plan  within  90  days  after  the 
Regional  Supervisor  makes  a  final 
determination  that  the  reservoir  is 
competitive.  The  joint  plan  must 
provide  for  the  development  and/or 
production  of  the  reservoir.  You  may 
submit  supplemental  plans  for  the 
Regional  Supervisor’s  approval. 

(d)  If  you  and  the  other  affected 
lessees  cannot  reach  an  agreement  on  a 
joint  Development  and  Production  Plan 
within  the  approved  period  of  time, 
each  lessee  must  submit  a  separate  plan 
to  the  Regional  Supervisor.  The 
Regional  Supervisor  will  hold  a  hearing 
to  resolve  differences  in  the  separate 
plans.  If  the  differences  in  the  separate 
plans  are  not  resolved  at  the  hearing  and 
the  Regional  Supervisor  determines  that 
rmitization  is  necessary  imder 

§  250.191(b),  MMS  will  initiate 
unitization  under  §  250.194. 

§  250.193  How  do  I  apply  for  voluntary 
unitization? 

(a)  You  must  file  a  request  for  a 
voluntary  unit  with  the  Regional 
Supervisor.  Your  request  must  include: 

(1)  A  draft  of  the  proposed  unit 
agreement; 

(2)  A  proposed  initial  plan  of 
operation; 

(3)  Supporting  geological, 
geophysical,  and  engineering  data;  and 

(4)  Other  information  that  may  be 
necessary  to  show  that  the  unitization 
proposal  meets  the  criteria  of  §  250.190. 

(b)  The  unit  agreement  must  comply 
with  the  requirements  of  this  part.  MMS 
will  maintain  and  provide  a  model  unit 
agreement  for  you  to  follow.  If  MMS 
revises  the  model,  MMS  will  publish 
the  revised  model  in  the  Federal 
Register.  If  you  vary  your  unit 
agreement  finm  the  model  agreement, 
you  must  obtain  the  approvd  of  the 
Regional  Supervisor. 

(c)  After  the  Regional  Supervisor 
accepts  your  imitization  proposal,  you, 
the  other  lessees,  and  the  unit  operator 
must  sign  and  file  copies  of  the  unit 


agreement,  the  unit  operating 
agreement,  and  the  initial  plan  of 
operation  with  the  Regional  Supervisor 
for  approval. 

§  250.194  How  will  MMS  require 
unitization? 

(a)  If  the  Regional  Supervisor 
determines  that  unitization  of 
operations  within  a  proposed  unit  area 
is  necessary  to  prevent  waste,  conserve 
natural  resources  of  the  OCS,  or  protect 
correlative  rights,  including  Federal 
royalty  interests,  the  Regional 
Supervisor  may  require  unitization. 

(b)  If  you  ask  MMS  to  require 
unitization,  you  must  file  a  request  with 
the  Regional  Supervisor,  You  must 
include  a  proposed  unit  agreement  as 
described  in  §§  250.191(d)  and 
250.193(b);  a  proposed  imit  operating 
agreement;  a  proposed  initial  plan  of 
operation;  supporting  geological, 
geophysical,  and  engineering  data;  and 
any  other  information  that  may  be 
necessary  to  show  that  unitization  meets 
the  criteria  of  §  250.190.  The  proposed 
imit  agreement  must  include  a 
counterpart  executed  by  each  lessee 
seeking  compulsory  unitization.  Lessees 
who  seek  compulsory  imitization  must 
simultaneously  serve  on  the 
nonconsenting  lessees  copies  of: 

(1)  The  request; 

(2)  The  proposed  unit  agreement  with 
executed  counterparts; 

(3j  The  propose  imit  operating 
agreement;  and 

(4)  The  proposed  initial  plan  of 
operation. 

(c)  If  the  Regional  Supervisor  initiates 
compulsory  unitization,  MMS  will  serve 
all  lessees  of  the  proposed  unit  area 
with  a  proposed  unitization  plan  and  a 
statement  of  reasons  for  the  proposed 
unitization. 

(d)  The  Regional  Supervisor  will  not 
require  unitization  until  MMS  provides 
all  lessees  of  the  proposed  unit  area 
written  notice  and  an  opportunity  for  a 
hearing.  If  you  want  MMS  to  hold  a 
hearing,  you  must  request  it  within  30 
days  after  you  receive  written  notice 
from  the  Regional  Supervisor  or  after 
you  are  served  with  a  request  for 
compulsory  imitization  from  another 
lessee. 

(e)  MMS  will  not  hold  a  hearing 
under  this  paragraph  until  at  least  30 
days  after  MMS  provides  written  notice 
of  the  hearing  date  to  all  parties  owning 
interests  that  would  be  made  subject  to 
the  unit  agreement.  The  Regional 
Supervisor  must  give  all  lessees  of  the 
proposed  unit  area  an  opportunity  to 
submit  views  orally  and  in  writing  and 
to  question  both  those  seeking  and  those 
opposing  compulsory  unitization. 
Adjudicatory  procedures  are  not 


required.  The  Regional  Supervisor  will 
m^e  a  decision  based  upon  a  record  of 
the  hearing,  including  any  written 
information  made  a  part  of  the  record. 
The  Regional  Supervisor  will  arrange  for 
a  court  reporter  to  make  a  verbatim 
transcript.  The  party  seeking 
compulsory  unitization  must  pay  for  the 
court  reporter  and  pay  for  and  provide 
to  the  Regional  Supervisor  witJain  10 
days  after  the  hearing  three  copies  of  the 
verbatim  transcript. 

(f)  The  Regional  Supervisor  will  issue 
an  order  that  requires  or  rejects 
compulsory  unitization.  That  order 
must  include  a  statement  of  reasons  for 
the  action  taken  and  identify  those  parts 
of  the  record  which  form  the  basis  of  the 
decision.  Any  adversely  affected  party 
may  appeal  the  final  order  of  the 
Regional  Supervisor  under  30  CFR  part 
290. 

IFR  Doc.  97-2822  Filed  2-4-97;  8:45  am) 
BILUNG  cooe  4310-MR-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  255  and  340 

Confidentiality  of  Medical  Quality 
Assurance  (QA)  Records  and 
Delegation  of  Authority  to  Deputy 
Secretary  of  Defense;  Removal 

AGENCY:  Department  of  Defense. 

ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
Department  of  Defense’s  Confidentiality 
of  Medical  Quality  Assurance  (QA) 
Records  and  the  organizational  charter 
on  the  Delegation  of  Authority  to 
Deputy  Secretary  of  Defense  codified  in 
the  CFR.  The  parts  have  served  the 
purpose  for  which  they  were  intended 
in  the  CFR  and  are  no  longer  necessary. 

EFFECTIVE  DATE:  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bynum  or  P.  Toppings,  703-697-4111. 

SUPPLEMENTARY  INFORMATION:  DoD 
Directive  6040.37,  “ConfidentiaUty  of 
Medical  Quality  Assurance  (QA) 
Records”  was  revised  by  a  July  9, 1996 
version.  DoD  Directive  5105.2, 
“Delegation  of  Authority  to  the  Deputy 
Secretary  of  Defense”  was  revised  by  a 
January  24, 1997  version.  Copies  of  the 
Directives  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 
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List  of  Subjects 
32  CFR  Part  255 

Armed  forces.  Health  care.  Health 
records.  Privacy. 

32  CFR  Part  340 
Organization  and  functions. 

PARTS  255  AND  340— [REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  parts  255  and  340 
are  removed. 

Dated:  January  24, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  97-2753  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  S000-04-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[PP-5F4578/R-2277;  FRL-6585-8] 

RIN  2070-AB78 

Glufosinate  Ammonium;  Tolerances 
for  Residues 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolites:  2-acetamino-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid,  in 
or  on  various  raw  agricultural 
commodities  (RACs),  derived  from 
transgenic  field  com  and  transgenic 
soybeans.  AgrEvo  USA  Co.  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  requesting  the 
tolerances. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  5, 1997.  The 
tolerances  expire  and  are  revoked 
automatically  without  further  action  by 
EPA  on  July  13, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [PP-5F4578/R- 
2277],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  “Tolerance 


Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Bremch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  to 
the  OPP  by  sending  electronic  mail  (e- 
mail)  to:  opp-docket@epamail.epa.gov. 
Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PP-5F4578/ 
R-2277].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  IX.  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mailr  Joaime  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)-305-6224;  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689)(FR^-4982-4),  EPA  issued  a 
notice  pursuant  to  section  408(d)  of 
FFDCA,  21  U.S.C.  346a(d),  announcing 
the  filing  of  a  pesticide  tolerance 
petition  by  AgrEvo  USA  Co.,  Little  Falls 
One,  2711  Centerville  Rd.,  Wilmington, 
DE  19808.  The  petition  requested  that 
40  CFR  180.473  be  amended  by  adding 
tolerances  for  residues  of  glufosinate 
ammonium  and  its  metabolites  2- 
acetamido-4-methylphosphinico- 
butanoic  acid  and  3- 
methylphosphinico-propionic  acid,  in 
or  on  the  following  com,  field, 
grain  at  0.2  part  per  million  (ppm);  com. 


field,  forage  at  4.0  ppm;  com,  field, 
silage  at  3.5  ppm;  com,  field,  fodder  at 
5.5  ppm;  soybean  seed  at  2.0  ppm;  and 
soybean  hulls  at  6.0  ppm.  In  ^e  Federal 
Register  of  July  31, 1996  (61  FR 
39964)(FRL-5384— 7),  EPA  issued  a 
notice  of  an  amendment  to  the  petition. 
The  tolerances  requested  were  changed 
to  residues  of  glufosinate-ammonium 
and  its  metabolites,  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 

3- methylphosphico-propionic  acid 
expressed  as  glufosinate  free  acid 
equivalents,  in  or  on  the  following 
RACs:  com,  field,  grain,  at  0.2  ppm; 
com,  field,  forage,  at  4.0  ppm;  com, 
field,  fodder,  at  6.0  ppm;  soybeans,  at 
2.0  ppm;  aspirated  grain  fractions,  at 
25.0  ppm;  eggs,  at  0.05  ppm;  poultry, 
meat  at  0.05  ppm;  poultry,  fat  at  0.05 
ppm;  and  poultry,  meat  by-products 
(mbyp)  at  0.10  ppm.  The  revised 
petition  also  requested  that  a  maximum 
residue  level  be  established  for  the  same 
residues  in  or  on  the  processed 
commodity  under  section  701  of 
FFDCA:  soybean  hulls  at  5.0  ppm. 

In  the  Federal  Register  of  November 
18, 1996  (61  FR  58684)  (FRL-5572-7), 
EPA  issued  a  third  Notice  of  Filing  to 
amend  the  petition  to  bring  the  petition 
in  conformity  with  FQPA  (Pub.  L.  104- 
170).  The  notice  contained  a  summary 
of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  FQPA.  In  this  instance 
the  petitioner  proposed  to  amend  40 
CFR  180.473  by  establishing  tolerances 
for  residues  of  glufosinate  ammonium  in 
or  on  the  following  RACs:  com,  field, 
grain,  at  0.2  ppm;  com,  field,  forage,  at 
4.0  ppm;  com,  field,  fodder,  at  6.0  ppm; 
soybeans,  at  2.0  ppm;  soybean  hulls,  at 
5.0  ppm;  aspirated  grain  fractions,  at 
25.0  ppm;  eggs,  at  0.05  ppm;  poultry, 
meat  at  0.05  ppm;  poultry,  fat  at  0.05 
ppm;  and  poultry,  mbyp  at  0.10  ppm. 
llie  residues  of  glufosinate-ammonium 
were  defined  as  butanoic  acid,  2-amino- 

4- (hydroxymethylphosphinyl)-, 
monoammonium  salt  and  its 
metabolites:  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid 
expressed  as  glufosinate  acid 
equivalents. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing.  The  Notice  of  Filings  were 
incorrectly  stated  for  eggs  and  the 
poultry  commodities  because  the 
residue  chemistry  data  showed  only  the 
parent  chemical  and  one  metabolite,  3- 
methylphosphihico-propionic  acid.  The 
subject  regulation  is  therefore  amended 
accordingly.  The  data  submitted  in  the 
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petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
■  data  listed  below  were  considered  in 
support  of  these  tolerances. 

l.  Toxicological  Profile 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  glufosinate- 
ammoniiun  in  Toxicity  Categories  II  and 

m. 

2.  A  90-day  feeding  study  in  rats  at 
dietary  intakes  of  0.  0.52, 4.1,  32,  or  263 
mg/kg/day  with  a  no-observed-effect 
level  (NOEL)  of  4.1  mg/kg/day.  The 
lowest-observed-effect  level  (LOEL)  was 
established  at  32  mg/kg/day  based  on 
increased  absolute  and  relative  kidney 
weights. 

3.  A  90-day  feeding  study  in  mice  at 
dietary  intakes  of  0, 16.6,  67.1,  or  278 
mg/kg/day  with  a  NOEL  of  16.6  mg/kg/ 
day  and  an  LOEL  of  67.1  mg/kg/day 
based  on  increased  absolute  and  relative 
hver  weights  (both  sexes)  and  an 
increase  in  senun  potassium  levels 
(males). 

4.  Three  teratology  studies  in  rats  at 
doses  from  0.5  to  250  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  250  mg/kg/day.  A  NOEL 
for  developmental  toxicity  was  50  mg/ 
kg/day,  based  upon  an  increase  in  the 
incidence  of  dilated  renal  pelvis  and 
hydroureter  in  fetuses  at  250  mg/kg/day. 
The  maternal  NOEL  was  10  mg/kg/day, 
based  on  the  finding  of  hyperactivity 
and  vaginal  bleeding  of  dams  at  50  mg/ 
kg/day. 

5.  A  teratology  study  in  rabbits  at 
doses  of  0,  2,  6.3,  or  20  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  20  mg/kg/day,  and  a 
maternal  NOEL  of  6.3  mg/kg/day  and  a 
developmental  NOEL  of  20  mg/kg/day, 
the  biggest  dose  tested. 

6.  A  two-generation  reproduction 
study  in  rats  at  dietary  concentrations  of 
0, 40, 120,  or  360  ppm  with  an  NOEL 
for  reproductive  effects  at  120  ppm 
(equivalent  to  12  mg/kg/day)  based 
upon  reduced  number  of  pups  in  the 
high-dose  group.  The  NOEL  for  parental 
toxicity  was  40  ppm  (4  mg/kg/day) 
based  upon  increased  kidney  weights  in 
the  high-dose  group. 

7.  A  12-month  feeding  study  in  dogs 
at  doses  of  0,  2,  5,  or  8.5  mg/kg/day.  The 
NOEL  was  5.0  mg/kg/day  l^sed  upon 
the  death  of  one  male  and  one  female 
dog  at  8.5  mg/kg/day  with  no  other 
treatment-relat^  toxicity. 

8.  A  mouse  carcinogenicity  study  at 
doses  of  0,  2.8, 10.8,  or  22.7  mg/kg/day 
in  males  and  0,  4.2, 16.2,  or  64.0  mg/kg/ 
day  in  females  for  104  weeks  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  up  to  and 
including  64  mg/kg/day  and  a  systemic 
NOEL  of  10.8  and  16.2  for  males  and 


females,  respectively,  based  on  the  dose- 
related  increase  in  mortality. 

9.  A  chronic  feeding/carcinogenicity 
study  in  rats  at  dietary  doses  of  0,  2.5, 

8.8,  or  31.5  mg/kg/day  (males)  and  0, 

2.4,  8.2,  or  28.7  mg/k^day  (females) 
with  an  NOEL  of  2.1  mg/kg/day  for 
systemic  effects  based  on  an  increase  in 
kidney  weights  in  females  at  the  two 
higher  doses.  There  were  no  treatment- 
related  carcinogenic  effects  at  any  dose 
level.  The  study  was  determined  to  be 
unacceptable  because  a  high  enough 
dose  was  not  tested. 

10.  Acceptable  studies  on  gene 
mutation  [Salmonella,  E  coll.,  and 
mouse  lymphoma  assays),  structural 
chromosomal  aberration  (in  vivo 
micronucleus  assay  in  mice),  and  other 
genotoxic  ^ects  (unscheduled  DNA 
synthesis  assay  with  rat  hepatocytes) 
yielded  negative  results. 

11.  Pharmacokinetic  and  metabolism 
studies  in  rats  indicated  that 
approximately  80  to  90  percent  of  the 
orally  administered  dose  of  glufosinate 
ammonium  remained  imabsorbed  and 
was  eliminated  in  the  feces. 
Approximately  10  to  15  percent  was 
eliminated  in  the  urine.  The  major 
metabolic  pathway  is  oxidative 
deamination  yielding  the  metabolite,  3- 
methyl-phospinico  propionic  acid. 

11.  Method  of  Determining  Risks 

1.  Human  dietary  exposure.  Residues 
in  the  agricultural  commodities 
harvest^  from  the  crop  cultured  with 
the  €dd  of  the  pesticide  are  determined 
by  chemical  analysis.  To  accoimt  for  the 
diversity  of  growing  conditions,  cultiue 
practices,  soil  types,  climatic 
conditions,  crop  varieties  and  methods 
of  use  of  the  pesticide,  data  from  studies 
that  represent  the  resulting  commodities 
are  collected  and  evaluated  to  determine 
an  appropriate  level  of  residue  that 
would  not  be  exceeded  if  the  pesticide 
is  used  as  represented  in  the  studies. 

The  conduct  of  the  field  trial  and 
guidelines  for  determining  the  residues 
are  given  in  EPA  “OPPTS  Test 
Guidelines,  Series  860,  Residue 
Chemistry,  August  l996”(see  61  FR 
44308,  August  28, 1996,  for  availability 
of  document)(FRLr-5390-7). 

The  method  of  chemical  analysis 
proposed  for  determining  the  residues 
in  the  various  commodities  is  evaluated 
by  a  method  "try-out”  in  EPA 
laboratories.  If  the  method  is  found  to  be 
acceptable  the  Agency  accepts  the  claim 
that  a  method  of  analysis  is  available  for 
determining  residues.  The  method  must 
be  appropriate  for  enforcement 
purposes.  The  presence  of  the  pesticide 
or  degradates  of  the  pesticide  in  potable 
water  may  also  be  a  source  of  dietary 
exposure  that  must  be  considered  in 


establishing  a  tolerance  level  for  a 
agricultural  commodity. 

The  Reference  Dose  (RfD)  is  assumed 
to  be  the  exposure  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  an  appreciable  risk  to 
human  health.  To  assure  the  adequacy 
of  the  RfD,  the  Agency  uses  an 
uncertainty  factor  in  deriving  it.  The 
factor  is  usually  100,  based  on  the 
assumption  that  certain  segments  of  the 
human  population  could  l»  as  much  as 
100  times  more  sensitive  than  the 
species  represented  by  the  toxicology 
data. 

If  the  pesticide  is  determined  to  be  a 
human  Ccircinogen,  the  toxicological 
end-point  must  be  determined  based  on 
the  nature  of  the  carcinogenic  response 
and  a  knowledge  of  its  mode  of  action. 
The  Agency  uses  a  weight  of  evidence 
in  classifying  the  potential  of  the 
pesticide  as  a  hiunan  carcinogen. 
Glufosinate-ammonium  has  not  been 
determined  to  be  a  human  carcinogen, 
therefore  a  derived  RfD  was  used  as  the 
toxicological  end-point  in  the  dietary 
risk  assessments  and  the  subject  action. 
Available  data  show  no  indication  that 
it  is  carcinogenic,  however  this  Agency 
is  requiring  a  repeat  rat  carcinogenicity 
study. 

2.  Non-dietary  exposure.  Margins  of 
Exposures  (MOEs)  are  determined  for 
non-dietary  exposures  based  on 
toxicological  end-points  and  measured 
or  estimated  exposures.  Dermal 
absorption  studies  are  required  for 
pesticidal  chemicals  that  have  serious 
toxic  effects  as  identified  by  oral  or 
inhalation  studies,  for  which  a 
significant  route  of  human  exposure  is 
dermal  and  for  which  the  assumption  of 
100%  absorption  does  not  produce  an 
adequate  margin  of  safety.  Glufosinate 
ammonium  has  not  been  identified  as 
having  a  serious  toxic  effects  by  either 
oral  or  inhalation  routes  of  exposiire.  A 
rat  glufosinate  ammoniiun  dermal 
absorption  study  at  doses  of  0.1, 1.0  and 
10  m^rat  on  6  square  centimeters  of 
skin  showed  maximum  levels  of 
absorption  between  4  to  10  hours.  The 
absorption  at  0.1  was  42.5  to  50.8%  of 
the  applied  radioactivity,  whereas  at 
10.0,  26%  of  the  dose  was  absorbed. 

The  petitioner  has  informed  EPA  that 
a  dermal  absorption  study  was 
submitted  to  the  State  of  California  for 
the  formulated  product,  that  is  to  be 
registered  for  use  in  the  culture  of 
transgenic  com  and  soybeans.  The 
petitioner  stated  that  the  data  indicated 
that  the  dermal  absorption  by  rats 
following  0.5-  to  24-hour  dermal 
exposures  at  dose  levels  of  12  to  1,218 
micrograms  per  square  centimeter 
averaged  approximately  6%,  with  an 
upper  limit  of  19%.  The  only  values 
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greater  than  10%  were  following  24- 
hour  exposures  at  dose  level  of  1,218 
micrograms  per  square  centimeter.  The 
petitioner  also  stated  that  in  vitro  data 
with  the  same  formulation  suggest  that 
the  rate  of  penetration  in  rats  is  about 
3  to  29  times  higher  than  in  humans, 
depending  on  the  dose  level. 

An  acceptable  rat  oncogenicity  study 
is  required  and  is  one  of  die  reasons  for 
designating  these  tolerances  “time- 
limited”  with  an  expiration  date. 

Without  an  acceptable  rat  oncogenicity 
study  the  risk  from  the  many  non¬ 
dietary  uses  can  not  be  determined 
precisely.  Also,  without  appropriate 
dermal  absorption  data  EPA  caimot 
determine  the  risks  from  the  non-dietary 
use  exposures.  As  an  interim  policy  in 
safety  decisions,  EPA  is  using  a  default 
assmnption  based  on  the  information 
available  from  similar  pesticides.  A 
maximum  of  20%  of  the  RfD  is  being 
assigned  for  all  non-dietary  uses  of 
glufosinate  ammonium  in  the  risk 
analysis  associated  with  this  final  rule. 

in.  Aggregate  Exposures 

1.  Food  and  feed  uses.  The  primary 
source  for  human  exposure  to 
glufosinate  ammonium  will  be  from 
ingestion  of  both  raw  and  processed 
agricultural  commodities  as  proposed  in 
the  November  18, 1996  Notice  for  Filing 
cited  above  and  as  established  already 
by  40  CFR  180.473. 

2.  Potable  water.  There  is  presently  no 
EPA  Lifetime  Health  Advisory  level  for 
glufosinate  eunmonium  and  its 
degradates  as  drinking  water 
contaminates.  At  the  dosage  of  proposed 
uses  and  existing  uses,  the  level  of 
contamination  of  drinking  water  is  not 
expected  to  be  significant  in  the  analysis 
of  risk  from  the  proposed  and  existing 
uses  of  this  pesticide.  At  the  maximum 
application  rate  of  0.75  lb  per  acre,  the 
Agency  does  not  expect  residues  to 
reach  groimd  water. 

3.  Non-dietary  uses.  Glufosinate 
ammoniiun  is  registered  for  use  as  a  ^ 
post-emergent  herbicide  for  non-food 
use-sites,  such  as  areas  aroimd 
ornamentals,  shade  trees,  Christmas 
trees,  shrubs,  walks,  driveways,  flower 
beds,  farmstead  buildings,  in  shelter 
belts,  and  along  fences.  It  is  also 
registered  for  use  as  a  post-emergent 
herbicide  on  farmsteads,  areas 
associated  with  turports,  commercial 
plants,  storage  and  lumber  yards, 
highways,  educational  facilities,  fence 
lines,  ditch  banks,  dry  ditches,  schools, 
parking  lots,  tank  farms,  pumping 
stations,  parks,  utility  rights-of-way, 
roadsides,  railroads,  and  other  public 
areas  and  similar  industrial  and 
nonfood  crop  areas.  The  exposure  from 
these  uses  are  expected  to  dermal  in 


nature.  Results  of  an  acute  deimid 
toxicity  study  indicate  that  there  is 
dermal  absorption  of  glufosinate 
ammonium.  This  Agency  has  no 
quantitative  data  on  dermal  absorption 
for  the  formulation  of  this  chemical. 
Without  these  data  the  Agency  cannot 
determine  the  risk  from  exposure  to 
children  and  adults,  nor  determine  the 
aggregate  risk  to  the  public  exposed  by 
these  non-food  uses  of  this  pesticide. 

For  this  reason,  the  Agency  is  using  a 
maximum  default  assmnption  of  20%  of 
the  RfD  (0.004  mg/kg  bwt/day)  as  the 
exposure  from  these  uses. 

The  petitioner  has  argued  in  their 
Notice  of  Filing  that  these  non-food  use 
exposmes  are  not  expected  to  pose  any 
acute  toxicity  concerns  and  that  the 
average  homeowner  would  not  expect  to 
use  pesticide  products  containing 
glufosinate  ammonium  more  than  fom- 
times  per  year,  therefore  such  exposure 
would  not  “normally  be  factored  into  a 
chronic  exposure  assessment.”  They  did 
not  address  the  matter  of  aggregate  risk 
from  the  chronic  effects  of  all  such 
exposures,  nor  the  need  for  such 
exposure  data  for  determining  the 
aggregate  exposure. 

'  4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
The  mechanism  of  toxicity  is  believed  to 
be  caused  by  an  interference  with 
neurotransmitter  function  of  glutamate, 
to  which  it  is  a  close  structu^  analog. 
No  other  substance  with  this 
mechanism  of  toxicity  has  been 
identified;  for  this  reason,  only 
exposures  to  glufosinate  ammonium  and 
its  metabolites  and  degradates  have 
been  identified  for  quantitation  in  the 
risk  assessment  for  the  proposed 
tolerances. 

IV.  Determination  of  Safety  for  U.S. 
Population  and  Non-Nursing  Infants 

A.  The  U.S.  Population 

Based  on  a  NOEL  of  2.1  mg/kg  bwt/ 
day  from  a  2-year  rat  chronic  toxicity 
study  that  demonstrated  increased 
absolute  and  relative  kidney  weights  in 
males  as  an  endpoint  effect,  and  using 
an  imcertainty  factor  of  100  the  Agency 
has  determined  a  RfD  of  0.02  mg/kg 
bwt/day  for  this  assessment  of  risk. 
Based  on  the  available  toxicity  data  and 
the  available  exposure  data  identified 
above,  the  proposed  tolerances  will 
utilize  3.7%  of  the  RfD.  Existing 
tolerances  utilize  2.07%  of  the  RfD; 
therefore,  the  subject  proposed 
tolerances  for  use  of  glufosinate 
ammonium  in  the  culture  of  transgenic 
com  and  soybeans  will  result  in  a 
cumulative  toted  use  of  25.77%  of  the 
RfD.  when  the  20%  default  assumption 


for  the  non-food  use  exposures  is 
included. 

B.  Non-Nursing  Infants 

Exposiire  to  non-nursing  infants  eis  a 
result  of  the  use  of  glufosinate 
eunmonium  in  the  cultiire  of  transgenic 
com  and  soybeans  will  result  in  the  use 
of  17.2%  of  the  RfD.  Existing  exposures 
from  established  tolerances  utilize 
10.6%  of  the  RfD.  The  ciunulative 
exposing  will  be  47.8%  of  the  RfD, 
when  the  20%  default  assmnption  for 
the  non-food  uses  are  include. 

C.  Nonfood  Uses 

Exposure  from  nonfood  uses  of 
glufosinate  ammonivim  and  from 
contaminated  potable  water  sources 
have  not  been  precisely  addressed  in 
this  assessment.  However,  EPA  does  not 
foresee  that  these  exposures  will  result 
in  a  cumulative  level  that  exceeds  the 
RfD.  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposures  to 
residues  and  degradates  of  glufosinate 
ammonium. 

V.  Determination  of  Safety  for  Infants 
and  Children 

Risk  to  infants  and  children  was 
determined  by  use  of  three  teratology 
studies  in  rats  that  had  a  NOEL  for 
developmental  toxicity  of  2.24  mg/kg/ 
day,  based  on  an  increase  in  the 
incidence  of  dilated  renal  pelvis  with 
dyroureter  in  the  fetuses  at  10  mg/kg/ 
day  and  a  maternal  NOEL  also  2.24  mg/ 
kg/day  and  a  teratology  study  in  rabbits 
’  that  had  a  NOEL  of  20  mg/k^day  for 
developmental  effects  and  a  maternal 
NOEL  of  6.3  mg/kg/day,  and  a  two- 
generation  reproduction  study  in  rats 
that  had  a  NOEL  of  12  mg/kg/day  for 
reproductive  effects.  The  effect  was 
reduced  number  of  pups  in  the  high- 
dose  group.  The  NOEL  for  parental 
toxicity  was  also  12  mg/kg/day  beised 
upon  increased  kidney  weights  in  the 
hi^-dose  group. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  determines 
that  such  additional  factor  is  not 
necessary  to  protect  the  safety  of  infants 
and  children.  Based  on  current  data 
requirements,  the  data  base  relative  to 
pre-  and  post-natal  toxicity  is  complete. 
The  NOEL  of  2.1  mg/kg  bwt/day  firom  a 
2-year  rat  chronic  toxicity  study  is  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits.  In  the 
reproduction  study,  the  NOEL  was 
about  6  times  greater  than  the  NOEL 
used  for  establishing  the  RfD.  Effect  of 
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pups  in  the  reproduction  study  did  not 
indicate  a  greater  sensitivity  for  infants 
and  children.  Therefore,  EPA  concludes 
that  an  additional  uncertainty  factor  is 
not  necessary  to  protect  the  safety  of 
infants  and  ^Idren  and  that  the  RfD  at 
0.02  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children.  The  percent  of  the  RfD  that 
will  be  utilized  by  the  aggregate 
exposure  to  glufosinate  ammonium  will 
range  horn  29.098  for  children  7-12 
years  old,  up  to  48.303  for  non-nursing 
infants.  Therefore,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure. 

VI.  Other  Considerations 

A.  Endocrine  Effects 

An  evaluation  of  the  potential  effects 
on  the  endocrine  systems  of  mammals 
has  not  been  determined;  however,  no 
evidence  of  such  effects  were  reported 
in  the  chronic  toxicology  studies 
described  in  Unit  I.  in  tMs  document. 
There  were  no  observed  pathology  of 
the  endocrine  organs  in  these  stupes. 
There  is  no  evidence  at  this  time  that 
glufosinate  ammonium  causes 
endocrine  effects. 

B.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  glufosinate 
ammonium  in  plants  and  animals  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  only  crop 
residue  foimd  after  the  preemergence 
use  is  the  metabolite  3- 
methylphosphinico-propionic  acid, 
which  is  found  in  only  trace  quantities. 
With  the  exception  of  com  grain,  the 
principal  residue  identified  in  the 
metabolism  studies  after  post-emergence 
use  of  glufosinate  ammonium  was  2- 
acetamido-4-methylphosphinico- 
butanoic  acid,  with  lesser  quantities  of 
glufosinate  and  3-methylphosphinico- 
propionic  acid.  In  com  grain,  which 
exhibits  much  lower  total  radio-labeled 
residues  than  the  other  commodities, 
the  principal  residue  identified  was  3- 
methylphospinico-propionic  acid,  with 
lesser  amovmts  of  2-acetamido-4- 
methylphosphinico-butanoic  add. 

C.  Analytical  Method 

There  is  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
glufosinate  ammonium  and  its 
metabolites  in  or  on  food  with  a  limit 
of  detection  that  allows  monitoring  of 
food  with  residues  at  or  above  the  levels 
set  in  these  tolerances.  The  proposed 
analytical  method  for  determining 
residues  is  high-pressure  liquid 
chromatography.  EPA  has  provided 
information  on  this  method  to  the  Food 


and  Dmg  Administration.  Because  of 
the  long  lead  time  fi'om  establishing 
these  tolerances  to  publication,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  fi'om:  Calvin 
Furlow,  Public  Response  Bremch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  E)C  20460.  Office  location 
and  telephone  umber:  Rm.  1130A,  CM 
#2, 1921  Jefferson  Davis  Hwy., 

Arlington,  VA,  (703)-305-5937. 

D.  International  Tolerances 

The  following  Codex  Aliinentarius 
Commission  (Codex)  Maximvun  Residue 
Levels  (MRLs)  for  glufosinate 
ammonium  have  l^n  established: 
maize,  at  0.1  ppm,  maize  forage,  at  0.2 
ppm,  and  soya  bean  (dry)  at  0.1  ppm. 
These  tolerances  are  for  use-patterns  for 
no-till  systems  of  culture  of  non- 
transgenic  com  and  soybeans.  AgrEvo 
USA  Co.  states  that  a  petition  for  the 
same  tolerances  as  proposed  in  the 
November  18, 1996  EPA  Notice  of  Filing 
is  pending  with  the  Joint  Meeting  of  the 
Food  and  Agricultvire  Orgemization 
Panel  of  Experts  on  Pesticide  Residues 
in  Food  and  the  Environment  and  the 
World  Health  Organization  Expert 
Group  on  Pesticide  Residues  to  establish 
Codex  MRLs  for  use  of  glufosinate 
ammonium  in  the  culture  of  transgenic 
com  and  soybeans.  The  proposed 
tolerances  for  com  and  soybean 
commodities  are  greater  than  the  MRLs 
established  by  the  Codex  Alimentarius 
Commission  because  glufosinate 
ammonium  is  applied  as  a  post¬ 
emergence  herbicide  in  the  culture  of 
transgenic  com  and  soybeans;  whereas 
the  Codex  MRLs  are  for  preemergence 
applications  of  this  herbicide  in  the 
culture  of  these  crops.  Studies  showed 
the  level  of  residues  from  the  post¬ 
emergence  use  was  greater. 

E.  Data  Gaps 

A  data  gap  ciurently  exists  for  a  rat 
carcinogenicity  study.  All  tolerances  are 
time-limited  b^use  of  this  data  gap. 
The  time  limitation  allows  for 
development  and  review  of  the  data.  A 
repeat  rat  carcinogenicity  study  has 
been  required  and  is  expected  to  be 
submitted  and  reviewed  prior  to  the 
expiration  date  of  these  tolerances.  A 
mouse  carcinogenicity  and  a  rat 
carcinogenicity  study  have  been 
reviewed  and  showed  no  evidence  of 
carcinogenicity.  However,  the  EPA  Peer 
Review  Committee  determined  that  the 
rat  study  was  flawed  in  that  the  study 
was  not  conducted  at  the  maximum 
tolerated  dose.  Based  on  the 


toxicological  data  and  the  levels  of 
exposure,  EPA  has  determined  that  the 
existing  tolerances  and  the  proposed 
tolerances  will  be  safe. 

VII.  Summary  of  Findings 

The  analysis  for  glufosinate 
ammoniiun  using  tolerance  level 
residues  shows  that  the  existing  uses  on 
apples,  grapes,  and  tree  nut  group  and 
the  proposed  uses  on  transgenic  corn 
and  soybeans  will  not  cause  exposure  to 
exceed  the  levels  at  which  the  Agency 
believes  there  is  an  appreciable  risk.  All 
population  subgroups  examined  by  EPA 
are  exposed  to  glufosinate  ammonium 
residues  at  levels  below  100%  of  the 
RfD  for  chronic  effects.  Based  on  the 
information  cited  above,  the  Agency  has 
determined  that  the  establishment  of  the 
time-limited  tolerances  by  amending  40 
CFR  180.473  will  be  safe;  therefore,  the 
time-limited  tolerances  are  established 
as  set  forth  below. 

VIII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  “object”  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  April  7, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  imder  &e  ADDRESSES 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
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request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issuo(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify  - 
the  action  requested  (40  CFR  178.32). 
Information  Submitted  in  connection 
with  an  objection  or  hearing  request ' 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  he 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

IX.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  [PP-5F4578/R-2277].  A  public 
version  of  this  record,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  firom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Pubhc  Response  and  Program  Resources 
Branch,  Field  Operation  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record,  llie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

X.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
since  this  action  does  not  impose  any 
information  collection  requirements  . 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
“unfunded  mandates”  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  tolerances  estabUshed  on  the 
basis  of  a  petition  imder  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 


amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapphcable. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representative^  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  17, 1997. 

Peter  CauUdns, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.473,  by  adding 
alphabetically  the  following 
commodities  and  tolerances  to 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§  1 80.473  Glut osinate  ammonium; 
tolerances  for  residues. 

(a)  *  *  • 


Commodity 

Parts  per 
million 

Expiration  date 

0.05 

0.05 

0.10 

0.05 

July  13. 1999. 

July  13,  1999. 

July  13,  1999. 

July  13. 1999. 

PcMjItry,  fat . . 

Poultry,  mbyp . . . - . 

Poultry,  meat . . . 

*  •  *  *  « 

***** 

(c)  Time-limited  tolerances  are 
established  for  residues  of  the  herbicide 
glufosinate  ammonium  (butanoic  acid, 
2-amino-4-(hydroxymethylphosphinyl)- 
,monoammonium  salt),  and  its 


metabolites  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid  in 
or  on  the  following  raw  agricultmral 
commodities  derived  fix)m  transgenic 
com  and  soybeans  that  are  tolerant  to 


the  herbicide  glufosinate  ammonium,  as 
provided  below.  These  tolerances  shall  • 
expire  and  be  automatically  revoked  on 
July  13, 1999. 
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Commodity 

Parts  per 
million 

Expiration  date 

Aspirated  Grain  Fractions . 

Com,  field,  forage  . - . 

25.0 

0.4 

July  13,  1999. 

July  13,  1999. 

July  13,  1999. 

July  13,  1999. 

July  13,  1999. 

July  13, 1999. 

Com,  field,  grain . . . 

0.2 

Cnm  field,  strwer . 

6.0 

Soybean,  hulls . - . 

5.0 

Soybeans  . . . 

2.0 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  4700 

[NV-«60-1060-00-24 1A] 

RIN  1004-AC61 

Adoption  Fee  for  Wild  Free-Roaming 
Horses  and  Burros 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  the  Bureau 
of  Land  Management  (BLM)  revises  its 
procedures  usi^  to  set  adoption  fees  for 
Wild  Horses  and  Burros.  The  purpose  of 
the  amendment  is  to  allow  BLM  more 
flexibility  in  establishing  adoption  fees, 
to  recover  a  higher  proportion  of  the 
associated  cost,  and  encourage 
adoptions  consistent  with  the  basic 
goals  of  the  Wild  Horse  and  Burro 
adoption  program.  The  rule  also  allows 
BLM  to  use  competitive  methods. 
EFFECTIVE  DATE:  March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  LiU 
Thomas.  (702)  785-6457  or  Bob 
Barbour.  (202)  452-7785. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Response  to 
'  Comments 

in.  Procedural  Matters 

I.  Background 

In  the  1950’s  a  group  concerned  with 
the  welfare  of  America’s  diminishing 
wild  horse  herds  formed  under  the 
leadership  of  Velma  Bronn  Johnson. 
Better  known  as  “Wild  Horse  Aiuiie,” 
this  woman  fi-om  Nevada,  along  with 
many  others,  worked  to  ensure  a  place 
for  wild  horses  and  burros  on  Federal 
rangelands. 

In  1971,  Congress  passed  The  Wild 
Free-Roaming  Horse  and  Burro  Act.  Ttr 
keep  the  ecological  balance  and 
maintain  healthy  rangelands,  wild 


horses  and  burros  are  periodically 
removed  and  placed  in  the  Adopt-A- 
Horse  or  Burro  Program.  This  successful 
program,  begtm  in  1973,  has  offered 
animals  for  “adoption”  to  qualified 
private  individuals  who  agree  to 
provide  them  humane  treatment. 

Through  the  Adopt-a-Horse  or  Burro 
Program  BLM  placed  over  150,000 
animals  in  private  care  since  1976. 

The  current  adoption  fee  of  $125  for 
wild  horses  and  $75  for  wild  burros  was 
set  in  1982.  This  fee  is  supposed  to 
recapture  some  adoption  cost,  and 
assure  a  prompt  adoption  of  animals 
after  their  removal  from  public  lands. 

The  adoption  fee  was  originally  set 
using  the  market  price  of  horses  in  1982. 
In  the  early  1980’s  the  value  of  horses 
and  burros  was  low  because  of  an 
overabundance  of  these  animals  in  the 
market.  Currently  the  market  value  of 
the  lowest  quahty  domestic  horse  is 
about  $300,  well  above  the  fee  BLM 
charges.  Additionally,  since  1982, 

BLM’s  costs  to  feed,  provide  veterinary 
care  and  transport  wild  horses  and 
burros  have  increased  significantly.  A 
flexible  adoption  fee  system  will  shift 
some  of  the  cost  of  the  adoption  from 
the  general  taxpayer  to  the  individuals 
who  benefit  directly  from  this  program. 
Future  adoption  fees  will  reflect  market 
value  of  the  animals  and  strike  a  balance 
between  supply  and  demand.  The 
increased  cost  per  animal  will  help 
insure  that  the  adopters  are  adopting  the 
animal  for  itself  ra^er'fhan  future 
financial  gain  before  or  after  title  is 
received. 

Under  this  system  BLM  may  offer 
horses  and  burros  to  the  public  at 
competitive  adoptions.  Animals  not 
selected  by  the  pubfic  through  a 
competitive  adoption  would  be 
available  at  the  established  adoption  fee. 
The  BLM  Director  may  reduce  or  waive 
the  adoption  fee  for  animals  that  are 
imadoptable  at  the  base  fee.  BLM  is  not 
changing  the  qualification  requirements 
for  adoption  of  a  wild  horse  or  burro. 
Adopters  must  meet  the  requirements  of 
43  CITL  part  4750  before  BLM  allows 
them  to  participate  in  an  adoption 
event. 


Before  each  adoption  event  BLM  will 
provide  information  on  how  the 
adoption  will  be  conducted  and  the 
method  to  be  used  in  establishing 
adoption  fees. 

II.  Discussion  of  Final  Rule  and 
Response  to  Comments 

The  BLM  received  25  comments  in 
response  to  the  proposed  rule  which 
was  published  in  the  Federal  Register 
on  July  10, 1996  (61  FR  36333).  Five  of 
the  comments  did  not  relate  specifically 
to  the  adoption  fee  issue  or  involved 
other  aspects  of  the  Wild  Horse  and 
Burro  program.  Fourteen  comments 
favored  the  changes  BLM  is  making  to 
increase  the  flexibility  of  the  adoption 
fee  system.  Those  in  favor  of  the 
proposal  expressed  the  view  that  cost  to 
the  American  taxpayer  should  be 
reduced  and  the  beneficiaries  of  the 
program  should  pay  a  reasonable  price 
for  the  benefits  they  receive.  Several 
believed  that  a  competitive  bidding 
system  is  a  reasonable  means  to 
determine  the  price  to  adopt  an 
individual  animal.  Seven  of  those  who 
expressed  favorable  comments  about  an 
increased  fee  also  voiced  opposition  to 
what  they  perceived  as  a  requirement 
for  use  of  competitive  adoptions.  Most 
of  those  who  expressed  concern  about 
the  competitive  bidding  aspect  of  the 
proposed  rule  favored  an  across-the- 
board  increase  in  fees  for  all  animals. 

BLM  is  making  the  regulatory  change 
to  provide  flexibility  in  the 
establishment  of  adoption  fees  and  to 
allow  the  public  to  decide  what  they 
will  pay  to  adopt  an  individual  animal. 
One  element  of  this  increased  flexibility 
involves  appropriate  use  of  competitive 
adoptions.  Because  of  the  comments 
received,  BLM  revised  the  regulation  at 
43  CFR  4750.4-2(b)  to  clarify  that 
competitive  adoptions  are  one  way  of 
establishing  adoption  fees,  but  not  the 
only  way. 

Six  comments  expressed  opposition 
to  the  proposed  change.  The  primary 
reason  for  this  opposition  was  a  concern 
that  under  a  competitive  system  only 
people  who  are  well  off  could  own  a 
more  desirable  horse.  BLM  believes  it  is 
appropriate  to  allow  individual  adopters 
to  decide  through  a  competitive 
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adoption  how  much  they  will  pay  for  a 
wild  horse  or  burro.  Several  of  those 
who  expressed  opposition  to  the 
proposed  rule  were  concerned  that  fees 
for  wild  biuTos  would  be  too  high  and 
animals  would  not  be  adopted.  A  high 
demand  exists  for  wild  bvurros  and  BLM 
does  not  anticipate  a  problem  placing 
these  animals.  Furthermore,  in  the  event 
that  we  cannot  adopt  individual  animals 
through  the  competitive  process,  we 
retain  the  option  of  offering  them  at  the 
base  fee  of  $125.  Under  new  §  4750.4- 
2(c),  we  can  lower  the  fee  even  further. 

Eli.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this  rule  is 
categorically  excluded  from  further 
environmental  review  pursuant  to  516 
E)epartmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10,  and  that  the  rule 
does  not  meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusion 
listed  in  516  DM  2,  Appendix  2.  Under 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior,  the 
term  “categorical  exclusions”  means  a 
category  of  actions  that  do  not 
individually  or  ciunulatively  have  a 
significant  efrect  on  the  human 
environment,  and  that  have  been  found 
,to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency,  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  The 
environmental  effects  of  the  rule  are  too 
broad  and  speculative  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  to  the  National 
Environmental  Pohcy  Act  of  1969,  43 
U.S.C.  4332  (2)(C)  process  on  a  case-by- 
case  basis. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  The  cost 
of  complying  with  the  requirements  of 
the  final  rule  is  indistinguishable  from 
the  requirements  imposed  by  the 
existing  adoption  fee  regulations. 
Further,  for  the  same  reasons,  the 
Department  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 
The  rule  affects  only  individuals  who 
may  choose  to  adopt  a  wild  horse  or 
burro,  assuming  they  meet  the 
requirements  of  43  CFR  part  4750. 
Because  the  definition  of  “small  entity” 


does  not  include  individuals,  the  rule 
will  not  afreet  small  entities. 

Federal  Paperwork  Reduction  Act 

The  provisions  for  collection  of 
information  contained  at  43  CFR  part 
4710  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  number  1004- 
0042.  This  rule  does  not  contain 
additional  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501  et  seq. 

Executive  Order  12630 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
regulation  is  not  significant  imder  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Further,  this  rule  will 
not  significantly  or  imiquely  efrect  small 
governments. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authors 

The  principal  authors  of  this 
propos^  rule  are  Lili  Thomas  of  the 
Wild  Horse  and  Burro  National  Program 
Ofrice  and  Bob  Barbour  of  the 
Regulatory  Affairs  Group,  BLM,  assisted 
by  Kim  Fondren  of  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 

List  of  Subjects  43  CFR  Part  4700 

Animal  Welfare,  Horses,  Penalties, 
Public  Lands,  Range  Management, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  stated  in  the 
preamble,  BLM  is  amending  Subchapter 
B,  Chapter  11  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 


Dated;  January  3, 1997. 

Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 

PART  4700— PROTECTION, 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREE-ROAMING  HORSES  AND 
BURROS 

1.  The  authority  citation  for  part  4700 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1331-1340;  18  U.S.C. 
47;  43  U.S.C.  315  and  1740. 

2.  BLM  amends  part  4700  by  revising 
§  4750.4—2  to  read  as  follows: 

§4750.4-2  Adoption  fee. 

(a)  Does  BLM  Charge  aivAdoption  Fee 
for  Wild  Horses  and  Burros? 

You  must  pay  an  adoption  fee  for 
each  wild  horse  or  burro  you  adopt. 
Usually  BLM  will  charge  you  a  $125 
base  fee.  BLM  will  not  charge  you  an 
adoption  fee  for  orphan  foals. 

(b)  Can  BLM  increase  the  adoption 
fee? 

Yes,  BLM  may  increase  the  adoption 
fee.  BLM  may  hold  competitive 
adoption  events  for  wild  horses  or 
burros.  At  competitive  adoptions, 
qualified  adopters  set  adoption  fees 
through  competitive  bidding.  For  these 
adoptions,  the  fee  is  the  highest  bid 
received  over  the  base  fee  of  $125. 
Horses  or  burros  remaining  at  the  end  of 
a  competitive  adoption  event  will  be 
available  for  adoption  at  the  established 
adoption  fee. 

(c)  May  BLM  reduce  or  waive  the 
adoption  fee? 

(1)  The  BLM  Director  may  reduce  or 
waive  the  fee  when  wild  horses  or 
burros  are  im-adoptable  at  the  base 
adoption  fee. 

(2)  A  reduction  or  waiver  of  the 
adoption  fee  is  available  only  if  you  are 
willing  to  comply  with  all  regulations 
relating  to  wild  horses  and  burros. 

(FR  Doc.  97-2797  Filed  2-4-97;  8:45  am] 
BILLING  CODE  4310-M-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  96-90,  FCC  97-17] 

Broadcast  License  Terms 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  We  issue  this  Report  and 
Order  (“R&O”)  to  implement  Section 
203  of  the  Telecommimications  Act  of 
1996  (“Telecom  Act”)  (Broadcast 


5340  Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Rules  and  Regulations 


License  Terms).  Section  203  eliminates 
the  statutory  distinction  between  the 
maximum  allowable  license  terms  for 
television  stations  and  radio  stations, 
and  provides  that  such  licenses  may  be 
for  terms  “not  to  exceed  8  years.” 
Amendment  of  the  Commission’s  Riiles 
is  necessary  to  conform  them  to  Section 
203  of  the  Telecom  Act.  In  a  Notice, of 
Proposed  Rule  Making  published  on 
April  23, 1996,  we  sought  conunent  on 
our  request  to  amend  our  rules  to  extend 
broadcast  license  terms  to  8  years,  as 
well  as  on  our  request  for  implementing 
this  change  within  the  hamework  of 
existing  license  renewal  cycles. 

EFFECTIVE  DATE:  The  rule  changes 
contained  in  this  Report  and  Order  will 
become  effective  March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Somers,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2130. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order  in  MM 
Docket  No.  96-90,  FCC  97-17,  adopted 
January  23. 1997,  and  released  January 
24, 1997.  liie  complete  text  of  this 
Report  and  Order  is  available  for 
inspection  and  copying  during  nonnal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  IX},  cmd  also  may  be 
puichas^  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service  (ITS),  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246,  Washington,  DC 
20554. 

I.  Synopsis  of  Report  and  Order 
Extending  License  Terms  for  Broadcast 
Facilities 

1.  On  February  8, 1996,  President 
Clinton  signed  into  law  the 
Telecommunications  Act  of  1996 
(“Telecom  Act”).'  Section  203  of  the 
Telecom  Act  modifies  the  previous 
statutory  provisions  regarding  license 
terms  for  broadcast  stations  in  two 
principal  ways.2  First,  it  eliminates  the 
statutory  distinction  between  the 
maximiim  allowable  license  terms  for 
television  stations  and  radio  stations. 
Second,  Section  203  provides  that  such 
licenses  may  be  for  terms  “not  to  exceed 
8  years.”  thus  increasing  the  previous 
allowable  statutory  maximum  terms  of  5 
years  for  television  stations  and  7  years 
for  radio  stations. 

2.  On  April  12, 1996,  we  issued  a 
Notice  of  Proposed  Rule  Making 

■  Public  Law  104-104. 110  Stat  56  (1996). 

2  The  statutory  provisions  governing  the  license 
terms  for  broadcast  stations  are  contained  in 
Section  307(c)  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C  307(c). 


(“NPRM"P  to  implement  these  new 
statutory  provisions  regarding  broadcast 
Ucense  terms.  Specifically,  we  sought 
comment  on  our  proposals  to  extend 
broadcast  license  terms  to  8  years,  to 
treat  all  but  experimental  broadcast 
stations  imiformly  for  purposes  of 
license  terms,  and  to  maintain  the 
existing  synchronization  of  the 
broadcast  license  renewal  cycle  based 
on  8-year  license  terms  by  extending  the 
terms  of  recently  renewed  licenses.  In 
this  Report  and  Order,  the  Commission 
adopts  these  proposals. 

II.  Background 

3.  Section  307(c)  of  the 
Communications  Act  of  1934,  as 
amended,  (“Communications  Act”)  47 
U.S.C.  307(c),  authorizes  the 
Commission  to  establish  the  period  or 
periods  for  which  licenses  shall  be 
granted  or  renewed.  Prior  to  the 
enactment  of  the  Telecom  Act,  Section 
307(c)  provided  that  the  licenses  of 
television  stations,  including  low  power 
TV  stations,  could  be  issued  for  a  term 
of  no  longer  than  5  years.  It  further 
provided  that  license  terms  for  radio 
stations,  including  auxiliary  facilities, 
could  be  issued  for  a  period  not  to 
exceed  7  years.  These  were  the 
maximiun  allowable  license  terms  and 
the  C^ommission  had  the  discretion  to 
grant  or  renew  a  broadcast  license  for  a 
shorter  period  if  the  public  interest, 
convenience,  and  necessity  would  be 
served  by  such  action.  Consistent  with 
these  statutory  provisions,  §  73.1020  of 
the  Conunission’s  Rules  currently  states 
that  “[rjadio  broadcasting  stations  will 
ordinarily  be  renewed  for  7  years  and 
TV  broadcast  stations  will  be  renewed 
for  5  years.  However,  if  the  F(X  finds 
that  the  public  interest,  convenience 
and -necessity  will  be  served  thereby,  it 
may  issue  either  an  initial  license  or  a 
renewal  thereof  for  a  lesser  term.”  47 
CFR  73.1020.  Section  73.1020  also  sets 
forth  a  renewal  schedule  for  broadcast 
stations  based  on  the  geographical 
region  of  the  coimtry  in  which  each 
station  is  located.'* 

^  Notice  of  Proposed  Rule  Making  in  MM  Docket 
No.  96-90,  FCC  96-169,  (released  April  12, 1996), 

61  FR  17864  (April  23, 1996). 

*  Section  74.15  of  the  Commission's  Rules,  47 
CFR  74.15,  sets  forth  the  license  terms  and  renewal 
cycles  for  other  classes  of  broadcast  facilities. 
Licenses  for  experimental  broadcast  stations  are 
issued  for  1-year  terms  under  §  74.15(a).  Under 
§  74.15(b),  licenses  for  auxiliary  broadcast  stations 
or  systems  are  issued  for  a  period  running 
concurrently  with  the  license  of  the  associated 
broadcast  station  with  which  it  is  licensed.  Licenses 
for  FM  and  TV  booster  stations  are  issued  for  a 
period  running  concurrently  with  the  license  of  the 
primary  stations  with  which  they  are  used  pursuant 
to  $  74.15(c).  Initial  licenses  for  low  power  TV,  TV 
translator,  and  FM  translator  stations  will  ordinarily 
be  issued  for  a  period  running  until  the  date 


4.  Section  203  of  the  Telecom  Act 
amends  Section  307(c)  of  the 
Communications  Act  to  read  as  follows: 

Each  license  granted  for  the  operation  of  a 
broadcasting  station  shall  be  for  a  term  of  not 
to  exceed  8  years.  Upon  application  therefor, 
a  renewal  of  such  license  may  be  granted 
from  time  to  time  for  a  term  of  not  to  exceed 
8  years  from  the  date  of  expiration  of  the 
preceding  license,  if  the  Commission  finds 
that  public  interest,  convenience,  and 
necessity  would  be  served  thereby. 

Lkmsistent  with  the  foregoing  provisions  of 
this  subsection,  the  Conunission  may  by  rule 
prescribe  the  period  or  periods  for  which 
licenses  shall  be  granted  and  renewed  for 
particular  classes  of  stations,  but  the 
Commission  may  not  adopt  or  follow  any 
rule  which  would  preclude  it,  in  any  case 
involving  a  station  of  a  particular  class,  fircm 
granting  or  renewing  a  license  for  a  shorter 
period  than  that  prescribed  for  stations  of 
such  class  if,  in  its  judgment,  the  public 
interest,  convenience,  or  necessity  would  be 
served  by  such  action. 

m.  Discussion 

5.  Coaunents.  Most  commenters, 
including  the  National  Broadcasting 
Company  (“NBC”),  Capital  Cities/ ABC, 
Ipc.  (“ABC”),  the  National  Association 
of  Broadcasters  (“NAB”),  and  the 
Association  of  Local  Television  Stations 
(“ALTV”),  support  our  proposal  for  8- 
year  license  terms  and  agree  with  the 
rationale  set  forth  in  the  NPRM.  Tvte 
parties,  the  Media  Access  Project  and 
the  (Denter  for  Media  Education  (“MAP/ 
CME”),  filed  joint  comments  disagreeing 
with  omr  proposal  and  rationale  for  8- 
year  Ucense  terms.  According  to  MAP/ 
CME,  the  Commission  should  exercise 
its  discretion  to  extend  license  terms 
only  if  it  adds  quantitative  requirements 
for  locally  originated  programming 
addressing  commvmity  issues,  news, 
and  children’s  educational 
programming.  MAP/CME  also  assert 
that  the  Commission’s  rationale 
improperly  focuses  on  the  best  interests 
of  broadcasters  rather  than  on  the  public 
interest.  We  address  these  comments  in 
the  course  of  the  substantive  discussion 
below. 

6.  License  Terms  for  Full  Service 
Broadcast  Stations.  The  Telecom  Act 
eliminated  the  statutory  distinction 
between  television  and  radio  services 
for  purposes  of  estabUshing  the 
maximiun  allowable  license  terms.  In 
this  regard,  the  legislative  history  states: 

specified  in  the  renewal  cycle  portion  of  §  74.1S(d) 
depending  on  the  geographic  area  in  which  the 
stations  are  located.  Under  our  cunent  rules,  low 
power  TV  and  TV  translator  stations  are  ordinarily 
renewed  for  5  years,  and  FM  translator  stations  are 
ordinarily  renewed  for  7  years.  Section  73.733  of 
the  Conunission’s  Rules,  47  CFR  73.733,  sets  forth 
the  license  terms  for  international  broadcasting 
stations,  which  are  normally  issued  for  a  term  of  7 
years.  - 
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“By  applying  a  uniform  license  term 
*  *  *  for  all  broadcast  station  licenses, 
the  Committee  simply  recognizes  that 
there  is  no  reason  for  longer  radio 
license  terms  than  for  television 
hcenses.  The  Committee  intends  that 
applying  a  vmiform  license  term  *  *  * 
for  radio  and  television  Ucenses  will 
enable  the  Commission  to  operate  more 
efficiently  in  the  awarding  of  new  or 
renewed  licenses  for  all  broadcast 
licenses.”  H.R.  Rep.  No.  104-204, 

Section  304, 104th  Cong.,  1st  Sess.  122 
(1995).  The  NP/IM  proposed  to 
eliminate  the  ciurent  distinction  in  our 
rules  between  the  license  terms  for  full 
service  broadcast  television  stations  and 
radio  stations.^  No  commenter  takes 
issue  with  this  proposal.  Indeed. 
eUminating  this  distinction  would  help 
to  streamline  the  licensing  process  and 
better  utilize  the  administrative 
resources  of  both  licensees  and  the 
Commission.  Accordingly,  we  hereby 
amend  Section  73.1020  of  the 
Commission’s  Rules,  47  CFR  73.1020,  to 
eliminate  any  distinction  between  full 
service  television  and  radio  stations  for 
pmposes  of  establishing  the  maximum 
allowable  license  terms. 

7.  In  addition  to  eUminating  the 
distinction  between  full  service 
television  and  radio  station  licenses,  we 
also  beUeve  it  is  in  the  public  interest 
to  adopt  our  proposal  in  the  NPRM  to 
provide  that  these  licenses  ordinarily 
have  the  maximum  8-year  term 
authorized  under  the  Telecom  Act. 
While  the  statutory  language  provides 
the  Commission  discretion  in  this  area, 
the  Act’s  legislative  history  indicates  a 
clear  Congressional  intent  that  the 
Commission  adopt  the  maximum  8-year 
license  term.  Indeed,  the  Conference 
Report  states  that  Section  203  of  the 
Telecom  Act  “extends  the  Ucense  term  * 
for  broadcast  licenses  to  eight  years  for 
both  television  and  radio.”*  Extending 
broadcast  license  terms  will  reduce  the 
burden  to  broadcasters  of  seeking  more 
frequent  renewal  of  their  licenses  and 
the  associated  burdens  on  the 
Commission.  This  is  in  accord  with 
longstanding  Congressional  emd 
Commission  policy  in  favor  of  reducing 
regulatory  burdens  wherever 
appropriate.''  By  reducing  such  burdens, 

at  16. 

‘S.  Conf.  Rep.  104-230, 104th  Cong.  2d  Sess.  164 
(1996). 

'’See  S.  Conf.  Rep.  104-230, 104th  Cong.  2d  Sess. 
1  (1996)  (purpose  of  Telecom  Act  is  “*  *  *  to 
provide  for  a  pro-competitive,  de-regulatory 
national  policy  framework  *  *  *.”):  S.  Conf.  Rap. 
96-678,  96th  Cong.  2d  Sess.  1  (1980)  (purpose  of 
Regulatory  Flexibility  Act  is  “to  encourage  Federal 
agencies  to  utilize  innovative  administrative 
procedures  in  dealing  with  individuals,  small 
businesses,  small  organizations,  and  small 
governmental  bodies  that  would  otherwise  be 


we  will  allow  broadcasters  to  operate 
more  efficiently  in  an  increasingly 
competitive  marketplace,  and  thus  help 
“assure  the  maximum  service  to  the 
public  at  the  lowest  cost  and  with  the 
least  amount  of  regulation  emd 
paperwork.”*  Given  this,  and  the  clear 
Congressional  intent  in  enacting  Section 
203  of  the  Telecom  Act,  we  will 
ordinarily  provide  broadcasters  with  the 
maximum  8-year  term.  This  decision  is 
consistent  with  past  Commission 
practice;  our  ciurent  rules  provide  for 
the  maximum  license  terms  in 
accordance  with  previous  statutory 
maximum  terms  of  5  years  for  television 
stations  and  7  years  for  radio  stations.® 

8.  MAP/CME  opposes  extending 
broadcast  license  terms  to  eight  years.  It 
asserts  that  longer  license  terms  will 
undermine  meaningful  public  review  of 
broadcasters’  performance,  especially 
when  considered  in  conjunction  with 
the  new  two-step  Ucense  renewal 
process  mandated  under  Sections  204 
(a)  and  (c)  of  the  Telecom  Act  which 
eliminates  comparative  renewal 
hearings  and  directs  the  Commission  to 
grant  a  broadcaster’s  renewal  if  certain 
public  interest  renewal  standards  are 
met.'°  While  we  acknowledge  MAP/ 
CME’s  concerns,  on  balance,  we  believe 
adopting  the  maximum  terms  provided 
by  statute  is  in  the  public  interest  and 
is  consistent  with  Congressional  intent. 
We  do  not  intend  that  this  action  should 
affect  licensees’  compliance  with  public 

unnecessarily  adversely  affected  by  Federal 
regulations”).  See  also  Review  of  ihime  Time  Access 
Rule,  11  FCX;  Red  546  (1995)  (repealing  prime  time 
access  rule  as  no  longer  necessary  to  serve  the 
public  interest). 

*  Deregulation  of  Radio,  84  FCC  2d  968,  971 
(1981),  recon.  87  FCC  2d  797  (1981),  remanded  on 
other  grounds  sub  nom.  Office  of  Communications 
of  the  United  Church  of  Christ  v.  FCC,  707  F.2d 
1413  P.C  Cir.  1983).  Most  conunenters  support 
extending  broadcast  license  terms  to  8  years.  See 
National  Association  of  Broadcasters  ("NAB”) 
Conunents  at  1-2;  Capital  Cities/ ABC.  Inc.  (“CC/ 
ABC”)  Comments  at  1-2:  NBC  Comments  at  2;- 
Association  of  Local  Television  Stations  ("ALTV”) 
Reply  Conunents  at  3-6.  Conunenters  point  out  that 
longer  license  terms  may  encourage  more  long-term 
planning  and  capital  investments  in  the  industry. 
They  further  believe  that  8-year  license  terms  may 
promote  more  innovations  in  programming  and 
service,  as  stations  will  have  a  longer  period  in 
which  to  develop  a  record  of  performance  with 
previously  untested  or  novel  formats.  See,  e.g.,  NBC 
Conunents  at  2. 

*The  5  and  7  year  terms  for  new  licenses  and 
license  renewals  were  enacted  into  law  pursuant  to 
the  Omnibus  Budget  Reconciliation  Act  of  1981. 
Public  Law  97-35,  95  Stat.  357.  That  legislation 
amended  Section  307  of  the  Conununications  Act, 
extending  the  maximum  allowable  3-year  license 
term  previously  prescribed  for  both  radio  and 
television  stations. 

'“MAP/CME  Comments  at  3-4  The  Commission 
recently  implemented  the  new  two-step  renewal 
process.  See  Implementation  of  Sections  204(a)  and 
204lc)  of  the  Telecommunications  Act  of  1996 
(Broadcast  License  Renewal  Procedures),  FCC  No. 
96-172  (released  April  12, 1996). 


interest  obUgations  and  our  ability  to 
monitor  such  compliance.  Hence,  we 
remind  broadcasters  that  their  public 
interest  responsibilities  extend 
throughout  the  entire  hcense  term." 
Additionally,  the  public  will  continue 
to  have  the  ability  to  scrutinize  station 
performance  or  to  bring  to  the 
Gimmission’s  attention  any 
shortcomings  in  performance  by  filing 
petitions  to  deny  and  informal 
objections  at  renewal  time.  Likewise, 
the  public’s  right  to  file  complaints  with 
the  Commission  at  any  time  during  the 
license  term  is  unaffected  by  longer 
license  terms.  To  the  extent  MAP/(]ME 
believes  it  is  necessary  to  revise  license 
renewal  standards  to  provide  a  better 
measure  to  evaluate  Ucensee 
performance  in  the  absence  of 
comparative  renewal  challenges,  that 
issue  is  not  before  us  in  this 

proceeding. '2 

9.  MAP/CME  also  asserts  that  the 
Commission’s  rationale  for  extending 
license  terms  improperly  focuses  on 
what  best  serves  the  interests  of 
broadcasters,  rather  than  on  the  best 
interests  of  viewers  and  listeners. In 
addition,  MAP/CME  challenges  NBC’s 
assertions  that  longer  license  terms  will 
create  more  stability  among  broadcasters 
and  result  in  more  capital  investment  in 
public  service  and  innovative 
programming.  MAP/CME  asserts  that 
NBC’s  claimed  public  benefits  are 
entirely  hypothetical  and  that  there  is 
no  evidence  from  past  deregulation  that 
broadcasters  will  invest  additional 
money  in  improved  programming. As 
noted  above,  however,  eliminating 
unnecessary  regulatory  burdens  can 
allow  the  competitive  marketplace  to 
operate  more  efficiently,  whi^  in  turn 
can  enhance  the  opportunity  to  further 
the  pubhc  interest  through  improved 
service  delivered  to  the  public.  We 
believe  Congress,  in  providing  us 

"This  reminder  applies  to  radio  as  well  as 
television  broadcasters,  although  the  extension  of 
the  radio  license  term  from  7  to  8  years  is  a  small 
one  compared  to  the  extension  of  television  license 
terms  from  5  to  8  years.  We  note  in  this  regard  that 
in  its  recent  decision  adopting  revised  children’s 
television  rules,  the  Commission  stated  that  it 
would  monitor  industry  compliance  with  the 
Children’s  Television  Act  of  1990  (“CTA”)  by 
requiring  commercial  broadcast  television  stations 
to  place  in  their  public  inspection  Files  quarterly 
reports  regarding  their  compliance  with  the  CTA 
and,  for  an  experimental  period  of  three  years,  to 
file  these  children’s  programming  reports  with  the 
Commission  on  an  annual  basis.  Report  and  Order 
in  MM  Docket  No.  93-48,  FCC  96-335,  at  f  140 
(released  Aug.  8. 1996).  The  Commission  also  stated 
that  Conunission  staff  will  conduct  selected 
individual  station  audits  during  this  time  period  to 
assess  station  performance  under  the  new 
children’s  television  rules.  Id. 

See  also  infra  paragraph  10. 

MAP/CME  Comments  at  3-5. 

MAP/CME  Reply  Comments  at  4-5. 
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authority  to  do  so,  made  the  same 
reasonable  judgment  that  lengthening 
broadcast  license  terms  is  an 
appropriate  deregulatory  measure  that 
would  lead  to  public  benefits.  If,  after 
some  experience  with  the  new  8-year 
license  term,  MAP/CME  believes  the 
new  term  is  adversely  affecting  the 
public  interest,  it  may  bring  its  concerns 
to  our  attention  at  that  time. 

10.  Finally,  MAP/CME  argues  the 
Commission  should  extend  broadcast 
license  terms  to  the  maximiun  8-year 
period  only  if  it  adds  quantitative 
requirements  for  locally-originated 
programming  addressing  community 
issues,  news,  and  children’s  educational 
programming. '5  As  noted  above,  see 
paragraph  8,  we  believe  that  MAP/ 

CME’s  proposal  is  beyond  the  scope  of 
this  proceeding. 

11.  In  sum,  we  find  that  the  8-year 
term,  on  balance,  would  serve  the 
public  interest.  Accordingly,  we  amend 
our  rules  to  provide  that  broadcast 
licenses  ordinarily  have  the  maximum 
8-year  term  authorized  imder  the 
Telecom  Act.  As  stated  in  the  NPRM,  we 
believe  that  this  result  will  reduce  the 
burden  on  broadcasters  and  is 
consistent  with  both  past  Conunission 
practice  and  the  legislative  history  of 
the  Telecom  Act.  We  believe  this  change 
in  broadcast  license  terms  on  balance  is 
consistent  with  the  public  interest  since 
licensees  will  continue  to  be  subject  to 
scrutiny  by  both  the  public  and  the 
Commission.  In  keeping  with  this 
concern,  we  reiterate  that  Section  203  of 
the  Telecom  Act,  as  well  as  our  revised 
rules,  explicitly  reserve  the 
Commission’s  authority  to  grant 
individual  licenses  for  less  than  the 
statutory  maximum  if  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  such  action. 

12.  Other  Classes  of  Broadcast 
Stations.  Section  203  of  the  Telecom 
Act  states  in  part:  “the  Commission  may 
by  rule  prescribe  the  period  or  periods 
for  which  licenses  shall  be  granted  and 
renewed  for  particular  classes  of 
stations*  *  *.’’ While  this  provision 
provides  us  authority  to  designate 
different  license  terms  for  particular 
classes  of  stations  (provided  that  they 
do  not  exceed  8  years),  we  proposed  in 
the  NPRM  to  treat  all  but  experimental 
broadcast  stations  uniformly. 

13.  As  proposed  in  the  NPRM,  we  will 
track  the  approach  we  take  with  full- 
service  stations  and  adopt  an  8-year 
license  term  for  FM  and  TV  translator 
facilities  and  low  power  TV  stations,  as 
well  as  for  international  broadcasting 
stations.  This  approach  is  consistent 


”  MAP/CME  Comments  at  2-4;  MAP/CME  Reply 
Comments  at  2. 


with  our  current  practice  of  treating 
these  difierent  classes  of  stations 
uniformly.**  We  believe  that  each  of 
these  services  will  benefit  from  the 
stability  and  reduced  administrative 
burden  which  will  result  from  a  longer 
license  term.  Because  of  the  tentative 
nature  and  limited  purpose  of 
experimental  stations,  however,  it 
would  not  be  appropriate  to  grant  such 
stations  longer  license  terms  and  they 
will  continue  to  be  licensed  for  one-year 
terms.  Commenters  agreed  with  this 
approach.  *■' 

14.  We  will  also  continue  our 
practice,  set  forth  in  §  74.15  (b)  and  (c) 
of  our  Rules,  of  tying  the  license  terms 
for  auxiliary  and  booster  facilities  to  the 
license  terms  of  the  broadcast  stations 
with  which  they  are  associated.  Our 
current  practice  of  tying  the  license 
terms  of  all  auxiliary  and  booster 
facilities  with  the  main  station  license 
eases  the  administrative  burden  on  both 
Commission  staff  and  broadcast  station 
licensees,  who  would  otherwise  need  an 
intricate  record-keeping  system  to 
ensinre  that  all  licenses  were  renewed  at 
the  appropriate  tim4. 

15.  ABwCapital  Cities  seeks 
clarification  concerning  auxiliary 
facilities  used  by  television  and  radio 
networks.  ABC  believes  it  would  be 
preferable  for  all  licenses  of  a  given 
network  entity  in  the  same  state  to  come 
up  for  renewal  at  the  same  time  to 
eliminate  potential  discrepancies  that 
may  exist  imder  the  current  system.  It 
requests  that  the  Commission  specify  in 
§  74.15(b)  of  the  Commission’s  Rules 
that  television  network  auxiliary 
licenses  shall  have  terms  running 
concurrently  with  television  broadcast 
stations  located  in  the  same  state,  and 

.  that  radio  network  auxiliary  licenses 
shall  have  terms  running  concurrently 
with  radio  broadcast  stations  located  in 
the  same  state.  ABC/Capital  Cities  also 
urges  that  the  renewal  terms  for  video 
microwave  licenses  issued  under 
§  74.15(f)  of  the  Conunission’s  Rules  nm 
concurrently  with  the  terms  of 
television  network  auxiliary  licenses 
granted  under  Subparts  D  and  H  of  Part 
74  of  the  Commission’s  Rules.** 

16.  We  agree  with  the  ABC/Capital 
Cities  proposals  concerning  television 
and  radio  network  auxiliary  licenses 
and  video  microwave  licenses.  We 
believe  that  these  proposals  are 
consistent  with  both  the  Telecom  Act 
and  the  NPRM  and  would  simplify  the 
license  renewal  process  and  eliminate 
potential  confusion  about  renewal  dates 


“See  Report  and  Order  in  MM  Docket  No.  92- 
168,  9  FCC  Red  6504  (1994). 

See  NBC  Conunents  at  3. 

'•ABC/Capital  Cities  Comments  at  4. 


by  treating  these  different  classes  of 
broadcast  licenses  uniformly. 
Accordingly,  network  auxiliary  stations 
and  video  microwave  licenses  will 
generally  be  linked  to  the  license  terms 
of  full-service  broadcast  stations  in  the 
same  state,  and  will  ordinarily  be 
granted  for  a  term  of  8  years.*® 

17.  Implementation  of  Amended 
License  Term  Provisions.  Section  203  of 
the  Telecom  Act  and  the  legislative 
history  are  silent  as  to  whether  existing 
broadcast  station  licenses  may  be 
modified  immediately  to  conform  to  any 
new  license  terms  that  may  be  adopted. 

18.  As  we  noted  in  the  NPRM  the 
implementation  issue  is  important 
because  of  the  logistics  involved  in 
renewing  broadcast  licenses.  Under 
§§  73.1020  and  74.15  of  the 
Commission’s  Rules,  all  of  the  licenses 
for  a  particular  class  of  broadcast 
stations  expire  at  fixed  intervals  over  a 
3-year  period.  To  stagger  the  processing 
of  renewal  applications  and  thus 
perform  this  task  more  efficiently,  the 
country  is  divided  into  18  different 
regions  containing  1  or  more  states  for 
purposes  of  establishing  synchronized 
schedules  for  radio  and  television 
license  renewals.  The  radio  renewal 
schedule  and  the  television  renewal 
schedule  operate  on  separate  and 
distinct  cycles  that  do  not  run 
concurrently.  Accordingly,  once  all 
radio  licenses  have  been  renewed  as 
scheduled,  there  is  a  50-month  hiatus 
before  the  radio  renewal  cycle  begins 
again.  Similarly,  once  all  television 

'  licenses  have  been  renewed  as 
scheduled,  there  is  a  26-month  hiatus 
before  the  television  renewal  cycle 
begins  again. 

19.  Because  of  the  cyclical  nature  of 
this  process,  any  change  in  the  length  of 
the  license  term  implemented  in  the 
middle  of  a  renewal  cycle  could 
undermine  the  synchronization  of  the 
whole  renewal  process.  In  1981,  when 
Congress  last  amended  the  length  of 
broadcast  license  terms,  two  factors 
allowed  us  to  avoid  any  such 
synchronization  problems.  First,  under 


“  Network  auxiliary  licenses  and  video 
microwave  licenses  are  processed  in  the  Gettysburg 
office  of  the  Cottunission's  Wireless 
Telecommunications  Bureau.  We  will  implement 
the  linkage  proposed  by  ABC,  and  the  new  8-year 
license  terms  for  these  network  auxiliary  and 
microwave  facilities,  as  the  licenses  for  these 
facilities  come  up  for  renewal.  Commission  staff 
will  process  these  renewals  so  that,  over  the  course 
of  time,  the  license  terms  for  these  facilities  will  be 
linked  to  the  license  terms  of  full-service  broadcast 
stations  in  the  same  state  and  share  the  same  8-year 
term,  except  for  those  facilities  which  serve  more 
than  a  single  state.  In  those  instances  where 
multiple  states  are  served  by  a  facility,  the  license 
term  will  continue  to  be  based  on  the  date  of  initial 
license  grant  rather  than  the  license  terms  of  full- 
service  broadcast  stations  for  a  particular  state. 
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the  statute  in  effect  at  that  time,  both 
radio  and  television  licenses  had  3-year 
maximum  terms  and  the  renewal  cycles 
for  radio  and  television  ran 
concurrently.  Furthermore,  the  renewal 
cycles  for  both  radio  and  television  had 
not  yet  begun  when  the  rules 
implementing  the  amended  statute  took 
effect  Accordingly,  pursuant  to  the 
explicit  Congressional  mandate 
contained  in  the  amended  statute. 

Public  Law  97-35,  95  Stat.  357,736 
(1981),  the  Commission  applied  the 
longer  license  terms  prospectively  as 
stations  came  up  for  renewal  following 
the  legislation’s  enactment.  See  Order, 
Amendment  of  Section  73.1020  of  the 
Commission’s  Rules,  88  F.C.C.  2d  355, 
356  (1981). 

.  20.  There  is,  however,  a  significant 
difi'erence  between  the  renewal 
situation  in  1981  and  the  current 
situation.  By  the  time  the  Telecom  Act 
of  1996  was  enacted  in  February  1996, 
the  renewal  cycle  had  already  begun  for 
radio  stations  in  several  regions  of  the 
country.  Specifically,  the  licenses  for 
radio  stations  in  Maryland,  the  District 
of  Columbia,  Virginia,  West  Virginia, 
North  Carolina,  and  South  Carolina 
have  either  already  been  renewed  under 
the  previous  license  term  guidelines,  or 
are  still  pending.  Similarly,  renewal 
applications  for  radio  stations  in 
Florida,  Puerto  Rico,  the  Virgin  Islands, 
Alabama,  Georgia,  Arkansas,  Louisiana, 
and  Mississippi  were  already  on  file 
with  the  Commission  at  the  time  the 
1996  Act  was  enacted,  and  may  be  ripe 
for  grant  before  the  conclusion  of  this 
proceeding.  The  practical  effect  of  this 
situation  is  that  radio  licenses  that  have 
already  been  renewed  for  the  current 
maximiun  allowable  7-year  term  will 
have  shorter  terms  than  radio  licenses 
renewed  later  in  the  renewal  cycle, 
which  would  become  subject  to  the  8- 
year  term  we  now  adopt.  When  the 
previously  granted  7-year  licenses 
expire  the  radio  renewal  process  will  no 
longer  be  synchronized.  This  may  also 
be  the  case  for  some  television  licenses 
given  that  the  current  television  renewal 
cycle  is  now  imderway.^o 

21.  NAB,  NBC,  ABC/Capital  Cities, 
and  AI-.TV  all  agree  that  maintaining  the 


“The  first  group  of  television  licenses,  which 
expired  on  October  1. 1996,  include  the  renewal 
applications  for  television  stations  in  Maryland,  the 
EHstrict  of  Columbia,  Virginia,  and  West  Virginia.  In 
addition,  license  renewal  applications  for  television 
stations  in  North  Carolina,  South  Carolina,  Florida, 
Puerto  Rico,  and  the  Virgin  Islands,  are  currently 
on  file,  or  will  be  on  file  with  the  Commission, 
prior  to  the  conclusion  of  this  proceeding,  and  at 
least  some  of  these  applications  may  be  granted  by 
that  time.  Accordingly,  the  synchronization 
probleiits  previously  discuswd  in  the  radio  license 
context  may  also  be  a  problem  with  some  television 
license  renewals. 


synchronization  of  the  renewal  process 
is  crucial  and  should  be  facilitated  by 
Commission  mle.^'  NAB  states  that 
synchronization  allows  the  Commission 
to  predict  its  staffing  needs  with  greater 
precision  emd  is  convenient  for  the 
public  since  all  stations  serving  a 
market  will  generally  come  up  for 
renewal  at  the  seune  time.  NAB  further 
states  that  if  the  Commission  has 
determined  that  the  public  interest 
would  be  served  by  granting  a  renewal, 
a  one-year  extension  of  the  license  term 
would  not  raise  any  additional  public 
interest  question.22  NBC  states  that  if 
this  proceeding  is  still  pending  when 
the  television  renewal  cycle  b^ins,  the 
Commission  should  adopt  the  same 
plan  it  has  proposed  for  radio  license 
and  by  rule  extend  previously  granted 
television  licenses  to  8-year  terms. 23 

22.  We  agree  with  these  commenters, 
and  believe  that  meuntaining  the 
predictability,  administrative 
efficiencies,  and  fairness  inherent  in  the 
existing  synchronized  schedule  of 
renewal  cycles  would  serve  the  public 
interest.  We  therefore  adopt,  as 
proposed  in  the  NPRM.  an  8-year 
license  term,  to  be  implemented  as 
follows.  For  broadcast  renewal 
applications  granted  after  the  effective 
date  of  a  decision  in  this  proceeding,  we 
will  ordinarily  grant  the  renewed 
license  for  the  maximum  proposed  term 
of  8  years.2^  For  renewal  applications 
that  have  been  filed  as  part  of  the 
current  renewal  cycle  (e.g.,  the  cycle 
beginning  October  1, 1995  for  radio 
stations,  and  October  1, 1996  for 
television  stations)  and  that  have  been 
granted  only  the  maximiun  7-year  or  5- 
year  license  term  provided  under  our 
current  rules  because  they  were 
processed  prior  to  a  decision  in  this 
proceeding,  we  will  extend  the  already 
renewed  7-year  or  5-year  license  term 
for  such  stations  to  the  proposed  8-year 
term.  We  consequently  direct  the  staff  to 
modify  the  terms  of  such  licenses  to 
afford  these  licensees  the  newly 
authorized  8-year  term  and  to  ensure 
synchronization  of  such  licenses  with 
future  renewal  cycles.  The  Commission 
adopted  a  similar  approach  in  1983 
when  it  extended  existing  common 
carrier  and  satelUte  licenses  firom  5  to  10 
years.^  As  noted  in  that  decision,  the 


NAB  Comments  at  3;  NBC  Comments  at  3—4; 
Capital  Cities/ ABC  Reply  Comments  at  2;  ALTV 
Reply  Comments  at  5.^. 

“  NAB  Comments  at  2-3. 

“  NBC  Comments  at  3-4. 

^'♦We  will,  as  required  by  the  Telecom  Act, 
reserve  the  right  to  grant  renewals  in  particular 
cases  for  less  than  the  maximum  term  if  the  public 
interest  would  be  served  by  such  action. 

See  Report  and  Order  in  CC  Docket  No.  83-371, 
S3  R.R.  2d  1514  (1983). 


Commission’s  authority  to  modify  the 
provisions  of  existing  licenses  by  rule 
making  had  been  upheld  on  several 
occasions.26  We  believe  that  this 
approach  is  consistent  with  the 
discretion  we  are  given  by  the  Telecom 
Act  to  prescribe  rules  governing  the 
period  or  periods  for  which  licenses  are 
granted  for  particular  classes  of  stations. 

rv.  Paperwork  Reduction  Act  of  1995 
Analysis 

23.  The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  I^w  104- 
13,  and  found  to  impose  or  propose  no 
modified  information  collection 
requirement  on  the  public. 

V.  Final  Regulatory  Flexibility  Analysis 

24.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (“IRFA”)  was  incorporated  in 
Implementation  of  Section  203  of  The 
Telecommunications  Act  of  1996 
(Broadcast  License  Terms)  Sections 
73.1020  and  74.15,  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  96-90 
(“NPRM”).^'’  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM  including  on  the 
IRFA.  The  Commission’s  Final 
Regulatory  Flexibility  Analysis 
(“FRFA”)  in  this  Report  and  Order 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996,  Public  Law  104-121, 110 
Stat.  847  (1996)  (“CWAAA”)." 

A.  Need  For  and  Objectives  of  Action  25 

25.  On  February  8, 1996,  President 
Clinton  signed  into  law  the 
Telecommunications  Act  of  1996 
(“Telecom  Act’’).  Section  203  of  the 
Telecom  Act  modifies  the  previous 
statutory  provisions  contained  in  47 
U.S.C.  307(c)  regarding  license  terms  for 
broadcast  stations  in  two  principal 
ways.  First,  it  eliminates  the  statutory 
distinction  between  the  maximum 
allowable  license  terms  for  television 
stations  and  radio  stations.  Second, 
Section  203  provides  that  such  licenses 
may  be  for  terms  “not  to  exceed  8 
years,’’  thus  increasing  the  previous 
statutory  maximum  terms  of  5  years  for 


“See,  e.g..  Committee  For  Effective  Cellular  Rules 
V.  FCC,  53  F.3d  1309  P.C.  Cir.  1995);  WREN,  tnc., 

V.  FCC,  396  F.2d  601  (2d  Cir.),  cert,  denied.  393  U.S. 
914  (1968);  see  also  National  Broadcasting  Co.  v. 
United  States,  319  U.S.  190  (1943);  California 
Citizens  Band  Association  v.  United  States,  375 
F.2d  43  (9th  Cir.  1967),  cert,  denied,  389  U.S.  844 
(1967). 

rf  Notice  of  Proposed  Rule  Making  in  MM  Docket 
No.  96-90  (Released  April  12, 1996). 

“  Subtitle  n  of  CWAAA  is  The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  codified  at  5  U.S.C  601  et  seq. 
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television  stations  and  7  years  for  radio 
stations.  The  purpose  of  this  Report  and 
Order  is  to  amend  the  Commission’s 
Rules  to  conform  to  the  provision  of 
Section  203  of  the  Telecom  Act. 

B.  Significant  Issues  Raised  by  the 
Public  in  Response  to  the  Initial 
Analysis 

26.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
contained  in  the  NPRM.  However, 
commenters  generally  addressed  the 
effects  of  the  propos^  rules  on 
broadcast  stations.  Most  commenters, 
including  the  National  Association  of 
Broadcasters  (“NAB”),  National 
Broadcasting  Company  (“NBC”), 
Association  of  Local  Television 
Stations,  Inc.  (“ALTV”),  and  Capital 
Qties/ABC,  Inc.  (“Capital  Qties/ABC”), 
supported  the  propos^  rules,  believing 
that  longer  license  terms  for  both  radio 
and  television  broadcast  stations  would 
reduce  the  administrative  burden  on 
broadcast  licensees.  The  Media  Access 
Project  and  the  Center  for  Media 
Education  (“MAP/CME”)  opposed  the 
proposed  rules  and  supported  the 
creation  of  additional  regulatory 
reqiiirements  on  broadcast  licensees  as 
a  prerequisite  to  allowing  longer 
broadcast  license  terms.  As  discussed  in 
Section  V  of  this  FRFA,  we  have 
addressed  these  concerns. 

C.  Description  and  Number  of  Small 
Entities  To  Which  the  Rule  Will  Apply 

i.  Definition  of  a  “Small  Business” 

27.  Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 

5  U.S.C.  601(3),  generally  defines  the 
term  “small  business”  as  having  the 
same  meaning  as  the  term  “small 
business  concern”  imder  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (“SBA”).  According  to 
the  SBA’s  regulations,  entities  engaged 
in  television  broadcasting  Standard 
Industrial  Classification  (“SIC”)  Code 
4833 — ^Television  Broadcasting  Stations, 
may  have  a  maximum  of  $10.5  million 
in  armual  receipts  in  order  to  qualify  as 
a  small  business  concern.  ^  Similarly, 

^  This  revenue  cap  appears  to  apply  to 
noncommercial  educational  television  stations,  as 
well  as  to  commercial  television  stations.  See 
Executive  Office  of  the  President.  Office  of 
Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  ‘Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 


entities  engaged  in  radio  broadcasting, 
SIC  Code  4832 — Radio  Broadcasting 
Stations,  have  a  maximum  of  $5  million 
in  annual  receipts  to  qualify  as  a  small 
business  concern.  13  CFR  121.101  et 
seq.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

28.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  “unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.”  While  we  tentatively  believe 
that  the  foregoing  definition  of  “small 
business”  greatly  overstates  the  number 
of  radio  and  television  broadcast 
stations  that  are  small  businesses  and  is 
not  suitable  for  piuposes  of  determining 
the  impact  of  the  new  rules  on  small 
television  radio  stations,  and  auxiliary 
services,  we  did  not  propose  an 
alternative  definition  in  the  IRFA. 3® 
Accordingly,  for  purposes  of  this  Report 
and  Order,  we  utilize  the  SBA’s 
definition  in  determining  the  number  of 
small  businesses  to  which  the  rules 
apply,  but  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  “small 
business”  as  applied  to  radio  and 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
Ixoadcasting  and  which  produce  taped  television 
program  materials. 

30  We  have  pending  proceedings  seelung 
comment  on  ffie  definition  of  and  data  relating  to 
small  businesses.  In  our  Notice  of  Inquiry  in  GN 
Docket  No.  96-113  (In  the  Matter  of  Section  257 
Proceeding  to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses),  FCC  96-216, 
released  May  21, 1996,  we  requested  commenters 
to  provide  profile  data  about  small 
telecx>nununications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriers  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996,  which  requires  us 
to  identify  market  entry  barriers  and  to  prescribe 
regulations  to  eliminate  those  barriers.  The 
comment  and  reply  comment  deadlines  in  that 
proceeding  have  not  yet  elapsed.  Additionally,  in 
our  Order  and  Notice  of  Proposed  Rule  Making  in 
MM  Docket  No.  96-16  (In  the  Matter  of 
Streamlining  Broadcast  EEO  Rule  and  Policies. 
Vacating  the  EEO  Forfeiture  Policy  Statement  and 
Amending  Section  1.80  of  the  Commission’s  Rules 
to  Include  EEO  Forfeiture  Guidelines),  11  FCC  Red 
5154  (1996),  we  invited  comment  as  to  whether 
relief  should  be  afforded  to  stations:  (1)  Based  on 
small  stafi  and  what  size  staff  would  be  considered 
sufficient  for  relief,  e.g.,  10  or  fewer  full-time 
employees;  (2)  based  on  operation  in  a  small 
market;  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force.  We  have  not 
concluded  the  foregoing  rule  making. 


television  broadcast  stations  and  to 
consider  further  the  issue  of  the  number 
of  small  entities  that  are  radio  and 
television  broadcasters  in  the  future. 
Further,  in  this  FRFA,  we  will  identify 
the  different  classes  of  small  radio  and 
television  stations  that  may  be  impacted 
by  the  rules  adopted  in  this  Report  and 
Order. 

ii.  Issues  in  Applying  the  Definition  of 
a  “Small  Business” 

29.  As  discussed  below,  we  could  not 
precisely  apply  the  foregoing  definition 
of  “small  business”  in  developing  our 
estimates  of  the  number  of  small  entities 
to  which  the  rules  will  apply.  Our 
estimates  reflect  our  best  judgments 
based  on  the  data  available  to  us. 

30.  An  element  of  the  definition  of 
“small  business”  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  whi^ 
the  new  rules  will  apply  do  not  exclude 
any  television  station  fi’om  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  “small  business”  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  attempted  to  factor  in 
this  element  by  looking  at  revenue 
statistics  for  owners  of  television 
stations.  However,  as  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  TTie 
SBA’s  general  size  standards  are 
developed  taking  into  accovmt  these  two 
statutory  criteria.  This  does  not 
preclude  us  firom  taking  these  factors 
into  account  in  making  our  estimates  of 
the  numbers  of  small  entities. 

31.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
“annual  receipts”  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
fium  licensees  that  we  could  use  in 
applying  the  SBA’s  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

32.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 
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applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status/ 
include  the  receipts  of  both  firms.  13 
CFR  121.104(dj(l).  The  SBA  defines 
affiliation  in  13  CFR  121.103.  In  this 
context,  the  SBA’s  definition  of  affiliate 
is  einalogous  to  our  attribution  rules. 
Generally,  under  the  SBA’s  definition, 
concerns  are  affiliates  of  each  other 
wheh  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
a^liation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  radio  and 
television  stations  were  affiliated  based 
on  SBA’s  definitions,  we  relied  on  the 
data  bases  avtulable  to  us  to  provide  us 
with  that  information. 

iii.  Estimates  Based  on  Census  Data 

33.  The  rules  amended  by  this  Report 
and  Order  will  apply  to  full  service 
television  and  radio  stations,  FM  and 
TV  translator  facilities,  low  power  TV 
stations  (“LPTV”),  television  and  radio 
auxihary  and  booster  facilities, 
international  broadcasting  stations, 
television  and  radio  network  auxiliary 
facilities,  «md  video  microwave 
facihties. 

34.  There  were  1,509  television 
stations  operating  in  the  nation  in 
1992.3'  That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,550  operating 
television  broadcasting  stations  in  the 
nation  as  of  August,  1996.32  For  1992  33 
the  number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments.3< 

35.  The  rule  changes  will  also  affect 
radio  stations.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 


»'  FCC  News  Release  No.  31327.  Jan.  13. 1993; 
Economics  and  Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce,  1992 
Census  of  Transportation,  Conununications  and 
Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

»FCC  News  Release  No.  64958,  Sept.  6, 1996. 

^^Census  for  communications  establishments  are 
performed  every  five  years  ending  with  a  “2”  or 
“7”.  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  31. 

^The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  a  $9,999,999  and  began  at 
$10,000,000.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 


small  business.33  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  3*  Included  in  this 
industry  are  commercial  religious, 
educational,  and  other  radio  stations.37 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.  38  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
imder  another  SIC  number. 39  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  of  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.'*'  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992.^‘ 
As  of  December  1996,  officii 
Commission  records  indicate  that 
12,140  radio  stations  are  currently 

operating.  *2 

36.  Thus,  the  rule  changes  will  a^ect 
approximately  1,550  television  stations, 
approximately  1,194  of  which  are 
considered  small  businesses.  *3 
Additionally,  the  rule  changes  will 
affect  12,140  radio  stations, 
approximately  11,605  of  which  are 
small  businesses.**  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-television  or  non¬ 
radio  affiliated  companies. 

37.  We  recognize  that  the  rule  changes 
may  also  affect  minority  and  women- 
owned  stations,  some  of  which  may  be 
small  entities.  In  1995,  minorities 
owned  and  conrolled  37  (3.0%)  of  1,221 
commercial  television  stations  and  293 
(2.9%)  of  the  commercial  radio  stations 
in  the  United  States.**  According  to  the 


"  13  CFR  121.201,  SIC  4832. 

^Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  6,  Appendix  A-9. 

”/d. 

»/d. 

s»/d. 

**The  Census  Bureau  counts  radio  stations 
located  at  the  same  focility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

FCC  News  Release  No.  31327,  )ai\,  13. 1993. 

FCC  News  Release,  Broadcast  Station  Totals  as 
of  Decemher  31, 1996. 

■*3  We  use  the  77  prercent  figure  of  TV  stations 
opieratingat  less  than  $10  million  for  1992  and  > 
apply  it  to  the  1996  total  of  1,550  TV  stations  to 
arrive  at  1,194  stations  categorized  as  small 
businesses. 

■*<We  use  the  96%  Hgure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12,088 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesses. 

^  Minority  Commercial  Broadcast  Ownership  in 
the  United  States,  U.S.  Deptartment  of  Conunerce, 


U.S.  Bureau  of  the  Census,  in  1987 
women  owned  and  controlled  27  (1.9%) 
of  1,342  commercial  and  non¬ 
commercial  television  stations  and  394 
(3.8%)  of  10,244  commercial  and  non¬ 
commercial  radio  stations  in  the  United 
States.** 

38.  The  rule  changes  also  affect  radio 
translator  and  booster  stations, 
television  translator  stations, 
experimental  radio  stations  and 
television  stations,  and  LPTV  stations. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
radio  or  television  booster  and  translator 
stations,  or  experimental  radio  or 
television  stations.  Therefore,  the 
applicable  definition  of  a  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  radio  and  television 
stations.  Under  this  definition,  FM 
booster  and  translator  radio  stations  and 
experimental  radio  stations  (SIC  Code 

4832)  that  would  qualify  as  small 
businesses  would  be  those  radio 
broadcasting  facilities  with  maximum 
revenues  of  $5  million.  Similarly,  under 
this  definition,  television  translator 
stations,  television  experimental 
stations,  and  LPTV  stations  (SIC  Code 

4833)  would  be  those  television 
broadcasting  facilities  with  maximum 
revenues  of  $10.5  million. 

39.  There  are  currently  2,720  FM 
translator  and  booster  stations,  4,952  TV 
translator  stations,  emd  1,954  LPTV 
stations  which  will  be  afrected  by  the 
new  license  term  rules.*"^  Neither  the 
FCC  nor  the  Department  of  Ckimmerce 
collects  financial  information  on  these 


National  Telecommunications  and  Information 
Administration.  The  Minority  Telecommunications 
Development  Program  ("MTDP”)  (Apvil  1996). 
MTDP  considers  minority  ownership  as  ownership 
of  more  than  50%  of  a  broadcast  corporation’s 
stock,  voting  control  in  a  broadcast  partnership,  or 
ownership  of  a  broadcasting  property  as  an 
individual  proprietor.  Id.  The  minority  groupts 
included  in  this  report  are  Black.  Hisponic.  Asian, 
and  Native  .\merican. 

^‘See  Comments  of  American  Women  in  Radio 
and  Television.  Inc.  in  MM  Docket  No  94-149  and 
MM  Docket  No.  91-140,  at  4  n.4  (filed  May  17, 
1995).  citing  Economic  C.ensuses,  Wotnert-Owrted 
Business,  WB87-1,  U.S.  Dep>artment  of  Commerce. 
Bureau  of  the  Census,  August  1990  (based  on  1987 
Cenus).  After  the  1987  Census  report,  the  Census 
Bureau  did  not  provide  data  by  particular 
communications  services  (four-digit  Standard 
Industrial  Classification  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for  communications 
(#48).  Consequently,  since  1987,  the  U.S.  Census 
Bureau  has  not  updated  data  on  ownership  of 
broadcast  facilities  by  women,  nor  does  the  FCC 
collect  such  data.  However,  we  sought  comment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  information  on  the 
gender  and  race  of  broadcast  license  owners. 
Policies  and  Hules  Begarding  Minority  and  Female 
Ownership  of  Mass  Media  Facilities,  Notice  of 
Proposed  Bulemaking,  10  FCC  Red  2788,  2797 
(1995). 

^  FCC  news  release.  Broadcast  Station  Totals  as 
of  December  31, 1996. 
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broadcast  facilities.  We  will  assume  for 
present  purposes,  however,  that  most  of 
these  broadcast  facilities,  including 
LPTV  stations,  could  be  classified  as 
small  businesses.  As  we  indicated 
earlier,  96%  of  radio  stations  and  78% 
of  TV  stations  are  designated  as  small 
businesses.  Given  this  situation,  these 
stations  would  not  likely  have  revenues 
that  exceed  the  SBA  maximiun  to  be 
designated  as  small  businesses. 

40.  We  have  no  compilation  of  data 
on  how  many  experimental  stations  are 
small  entities.  We  will  therefore  assume 
that  all  are  small  entities  as  defined  by 
the  SBA.  We  believe,  however,  that  this 
assumption  greatly  overstates  the 
number  of  experimental  stations  that  are 
small  businesses  since  some  of  the 
licensees  of  exp>erimental  stations  may 
have  aggregate  revenues  that  are  above 
the  revenue  definition  of  small 
businesses. 

iv.  Alternative  Classification  of  Small 
Stations 

41.  An  alternative  way  to  classify 
small  radio  and  television  stations  is  by 
the  number  of  employees.  The 
Commission  currently  applies  a 
standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  (“EEO”)  rule 
for  broadcasting.^*  Thus,  radio  or 
television  stations  with  fewer  than  five 
full-time  employees  are  exempted  from 
certain  EEO  reporting  and 
recordkeeping  requirements.'*®  We 
estimate  that  the  total  mrniber  of 


^The  Commission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rule  was  adopted  prior  to  the  requirement  of 
approval  by  the  Small  Business  Administration 
pursuant  to  Section  3(a)  of  the  Small  Business  Act, 
15  U.S.C  632(a),  as  amended  by  Section  222  of  the 
Small  Business  Credit  and  Business  Opportunity 
Enhancement  Act  of  1992,  Public  Law  102-366,  sec. 
222Ib)(l),  106  Stat.  999  (1992),  as  further  amended 
by  the  Small  Business  Administration 
RMuthorization  and  Amendments  Act  of  1994, 
Public  Law  103-403,  sec.  301, 108  Stat.  4187 
(1994).  However,  this  deHnition  was  adopted  after 
public  notice  and  an  opportunity  for  comment.  See 
Report  and  Order  in  Docket  No.  18244,  23  F(X  2d 
430  (1970). 

^See,  e.g.,  47  CFR  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395-B  applies 
to  licensees  with  five  or  more  full-time  employees); 
First  Report  and  Order  in  Docket  No.  21474  (In  the 
Matter  of  Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and  F(X  Form 
395),  70  FCX:  2d  1466  (1979).  The  Commission  is 
currently  considering  how  to  decrease  the 
administrative  burdens  imposed  by  the  EEO  rule  on 
small  stations  while  maintaining  the  effectiveness 
of  our  broadcast  EEO  enforcement  Order  and 
Notice  of  Proposed  Rate  Making  in  MM  Docket  No. 
96-16  (In  the  Matter  of  Streamlining  Broadest  EEO 
Rule  and  Policies,  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission’s  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996).  One  option 
under  consideration  is  whether  to  define  a  small 
station  for  purposes  of  affording  such  relief  as  one 
with  ten  or  fewer  full-time  employees.  Id.  at  |21. 


broadcast  stations  with  4  or  fewer 
employees  is  4,239.^0 

D.  Projected  Compliance  Requirements 
of  the  Rule 

42.  This  Report  and  Order  imposes 
compliance  with  new  license  terms  for 
broadcast  stations  in  accordance  with 
the  amended  rules  set  forth  in  the 
Report  and  Order.  Compliance  will  be 
implemented  as  follows.  For  broadcast 
renewal  applications  granted  after  the 
efiective  date  of  a  decision  in  this 
proceeding,  we  will  ordinarily  grant  the 
renewed  license  for  the  maximum 
proposed  term  of  8  years.^'  For  renewal 
applications  that  have  been  filed  as  part 
of  the  current  renewal  cycle  (e.g.,  the 
cycle  beginning  October  1, 1995  for 
radio  stations,  and  October  1, 1996  for 
television  stations)  and  that  have  been 
granted  only  the  maximiun  7-year  or  5- 
year  license  term  provided  imder  our 
current  rules  because  they  were 
processed  prior  to  a  decision  in  this 
proceeding,  we  will  extend  the  already 
renewed  7-year  or  5-year  license  term 
for  such  stations  to  the  proposed  8-year 
term.  We  consequently  direct  the  staff  to 
modify  the  terms  of  such  licenses  to 
afford  these  licensees  the  newly 
authorized  8-year  term  and  to  ensure 
synchronization  of  such  licenses  with 
future  renewal  cycles. 

43.  The  Report  and  Order  imposes  no 
new  reporting  or  recordkeeping 
requirements.  To  the  contrary, 
broadcasters  will  have  fewer  filings  to 
make,  since  initial  license  terms  will  be 
for  longer  periods  and  renewal  filings 
will  be  made  less  fiuquently.  These 
changes  will  result  in  greater  economic 
efficiency  for  broadcasters,  especially 
those  classified  as  small  entities,  since 
administrative  burdens  on  broadcast 
licensees  will  be  reduced. 

E.  Significant  Alternatives  Considered 
Minimizing  the  Economic  Impact  on 
Small  Entities  and  Consistent  With  the 
Stated  Objectives 

44.  The  action  taken  does  not  impose 
additional  burdens  on  small  entities.  To 
the  contrary,  it  lessens  burdens  on  both 
small  and  large  entities  by  lengthening 
broadcast  license  terms  to  the  maximum 
extent  authorized  by  statute. 

45.  MAP/CME  opposes  extending 
broadcast  license  terms  to  eight  years 
because  of  concerns  about  the  potential 


^We  base  this  estimate  on  a  compilation  of  1994 
Broadcast  Station  Annual  Employment  Reports 
(F(X  Form  395-B),  performed  by  staff  of  the  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau,  FCC. 

We  will,  as  required  by  the  Telecom  Act, 
reserve  the  right  to  grant  renewals  in  particular 
cases  for  less  than  the  maximum  term  if  the  public 
interest  would  be  served  by  such  action. 


effects  of  such  an  action  on  the  public 
interest  obligations  of  broadcasters. 
MAP/dME  believes  that  longer  license 
terms,  together  with  the  elimination  of 
comparative  renewals,  focus  on  the 
interests  of  broadcasters  and  will  result 
in  no  meaningful  public  review  of 
broadcasters’  performance.  MAP/CME 
also  believes  that  the  Commission 
should  extend  broadcast  Ucense  terms 
to  the  maximum  8-year  period  only  if  it 
adds  quantitative  programming 
requirements  as  part  of  broadcasters’ 
public  interest  obligations.^^ 

46.  Like  MAP/CME,  we  are  concerned 
about  the  public  interest  obligations  of 
licensees.  We  are  also  cognizant  of 
Congressional  intent  to  reduce 
regulatory  burdens  while  at  the  same 
time  providing  for  meaningful  review  of 
licensee  performance.  In  this  Report  and 
Order  we  have  addressed  these  public 
interest  and  regulatory  concerns.  On 
balance,  we  find  that  the  8-year  term 
would  serve  the  public  interest. 
Accordingly,  we  amend  our  rules  to 
provide  that  broadcast  licenses 
ordinarily  have  the  maximum  8-year 
term  authorized  imder  the  Telecom  Act. 
As  stated  in  the  NPRM,  we  believe  this 
change  in  broadcast  license  terms  is 
consistent  with  the  public  interest  since 
licensees  will  continue  to  be  subject  to 
scrutiny  by  both  the  public  and  the 
Commission.  In  keeping  with  this 
concern,  we  reiterate  that  Section  203  of 
the  Telecom  Act,  as  well  as  our  revised 
rules,  explicitly  reserve  the 
Commission’s  authority  to  grant 
individual  licenses  for  less  than  the 
statutory  maximum  if  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  such  action.^^ 

47.  Pursuant  to  the  RFA,  5  U.S.C. 
603(c),  we  have  considered  whether 
there  is  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  We  conclude  that  there  is  no 
adverse  economic  impact  on  such 
entities.  To  the  contrary,  extending 
broadcast  license  terms  would  benefit 
small  business  entities  (e.g.,  small  radio 
stations,  auxiliary  stations  and  LPTV 
stations),  by  reducing  the  administrative 
burdens  on  such  entities,  thereby 
allowing  them  to  operate  more 
efficiently  in  the  competitive 
marketplace. 

F.  Report  to  Congress 

48.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  along  with  this  Report  and 
Order  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 


”  See  8-11,  supra. 
”Seel  119-12,  supra. 
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codified  at  5  U.S.C.  801(a)(1)(A).  This 
FRFA  is  also  published  in  this  Federal 
Register  summary. 

Ordering  Clauses 

49.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  154,  303,  and  307  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  303,  and  307, 
Sections  73.733,  73.1020,  and  74.15  of 
the  Commission’s  Rules,  47  CFR  73.733, 
73.1020,  and  74.15,  are  amended  as  set 
forth  in  the  Rule  changes  section  of  this 
Federal  Register  summary. 

50.  It  is  further  ordered  that  the 
Commission  staff  take  appropriate 
administrative  actions  to  extend 
broadcast  licenses  already  granted  or 
renewed  as  part  of  the  current  renewal 
cycle  (j.e.,  the  cycle  beginning  October 
1, 1995  for  radio  stations  and  October  1, 
1996  for  television  stations),  for  the 
previously  allowable  maximiun  terms, 
to  the  new  maximum  8-year  term. 

51.  It  is  further  ordered  that,  pursuant 
to  the  Contract  with  America 
Advancement  Act  of  1996,  the 
amendment  set  forth  in  the  attachment 
to  this  summary  shall  be  effective  March 
7, 1997. 

52.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  send 
this  Report  and  Order  to  the  Small 
Business  Administration  for  review. 

53.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 
47  CFR  Part  73 

Radio  broadcasting,  Radio,  Television 
broadcasting.  Television. 

47  CFR  Part  74 
Radio,  Television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  73  and  74  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  and  307. 

2.  Section  73.733  is  revised  to  read  as 
follows: 

§73.733  Normal  license  period. 

All  international  broadcast  station 
licenses  will  be  issued  so  as  to  expire 
at  the  hour  of  3  a.m.  local  time  and  will 


be  issued  for  a  normal  period  of  8  years 
expiring  November  1. 

3.  Section  73.1020  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  73.1 020  Station  license  period. 

(a)  Initial  licenses  for  broadcast 
stations  will  ordinarily  be  issued  for  a 
period  ruiming  until  the  date  specified 
in  this  section  for  the  State  or  Territory 
in  which  the  station  is  located.  If  issued 
after  such  date,  it  will  run  to  the  next 
renewal  date  determined  in  accordance 
with  this  section.  Both  radio  and  TV 
broadcasting  stations  will  ordinarily  be 
renewed  for  8  years.  However,  if  the 
FCC  finds  that  the  public  interest, 
convenience  and  necessity  will  be 
served  thereby,  it  may  issue  either  an 
initial  license  or  a  renewal  thereof  for  a 
lesser  term.  The  time  of  expiration  of 
normally  issued  initial  and  renewal 
licenses  will  be  3  a.m.,  local  time,  on 
the  following  dates  and  thereafter  at  8- 
year  intervals  for  radio  and  TV 
broadcast  stations  located  in:  * 
***** 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1,  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C  154,  303,  307,  and 
554. 

2.  Section  74.15  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  paragraph  (f)  to  read 
as  follows: 

§  74.1 5  Station  license  period. 
***** 

(d)  Initial  licenses  for  low  power  TV, 
TV  translator,  and  FM  translator  stations 
will  ordinarily  be  issued  for  a  period 
running  imtil  the  date  specified  in 
§  73.1020  of  this  chapter  for  full  service 
stations  operating  in  their  State  or 
Territory,  or  if  issued  after  such  date,  to 
the  next  renewal  date  determined  in 
accordance  with  §  73.1020  of  this 
chapter.  Lower  power  TV  and  TV 
translator  station  and  FM  translator 
station  licenses  will  ordinarily  be 
renewed  for  8  years.  However,  if  the 
FCC  finds  that  the  public  interest, 
convenience  or  necessity  will  be  served, 
it  may  issue  either  an  initial  license  or 
a  renewal  thereof  for  a  lesser  term.  The 
FCC  may  also  issue  a  license  renewal  for 
a  shorter  term  if  requested  by  the 
applicant.  The  time  of  expiration  of  all 
licenses  will  be  3  a.m.  local  time,  on  the 
following  dates,  and  thereafter  to  the 
schedule  for  full  service  stations  in  their 


states  as  reflected  in  §  73.1020  of  this 
chapter: 

***** 

(f)  Licenses  held  by  broadcast 
network-entities  imder  Subpart  F  will 
ordinarily  be  issued  for  a  period  of  8 
years  running  concurrently  with  the 
normal  licensing  period  for  broadcast 
stations  located  in  the  seune  area  of 
operation.  An  application  for  renewal  of 
license  (FCC  Form  313— R)  shall  be  filed 
not  later  than  the  first  day  of  the  fourth 
full  calendar  month  prior  to  the 
expiration  date  of  the  license  sought  to 
be  renewed.  If  the  prescribed  deadline 
falls  on  a  nonbusiness  day,  the  cutoff 
shall  be  the  close  of  business  of  the  first 
full  business  day  thereafter. 
***** 

(FR  Doc.  97-2755  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  6712-01-P  . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1552 
IFRL-5684-1]  • 

Acquisition  Regulation:  Limitation  of 
Future  Contracting 

AGENCY:  Environmental  F*rotection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  revising  its  acquisition 
regulation  (48  CFR  Chapter  15)  to  clarify 
that  the  existing  coverage  regarding 
ineligibility  of  Headquarters  policy 
support  contractors  to  enter  into  EPA 
response  action  contracts,  imless  ^ 
otherwise  authorized  by  the  contracting 
officer,  also  renders  EPA  response 
action  contractors  ineligible  for  award  of 
Headquarters  policy  support  contracts, 
unless  otherwise  authorized  by  the 
contracting  officer. 

EFFECTIVE  DATE:  March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington,  D.C.  20460.  Telephone: 
(202) 260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  was  published  in 
the  Federal  Register  (61  Fll  57623)  on 
November  7,  J996,  providing  for  a  60- 
day  comment  period. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  No  comments  were 
received. 
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B.  Executive  Order  12866 
This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  was  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  munber  of  small 
entities.  The  requirements  to  contractors 
under  the  rule  impose  no  reporting, 
record-keeping,  or  any  compfiance 
costs.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

E.  Unfimded  Mandates 

This  rule  will  not  impose  unfunded 
mandates  on  state  or  local  entities,  or 
others. 

F.  Regulated  Entities 

EPA  contractors  are  entities 
potentially  affected  by  this  action. 
Specifically,  those  entities  competing 
imder  solicitations  for  negotiated 
procurements  will  be  affected. 


Category 

Regulated  entity 

Industry  . 

EPA  Contractors. 

List  of  Subjects  in  48  CFR  Part  1552 
Govenunent  procurement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  1552 
continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C  486(c). 

2.  Section  1552.209-74  is  amended  by 
revising  the  clause  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h). 
and  (i)  as  (f),  (g),  (h).  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1552.209-74  Limitation  of  future 
contracting. 

***** 

Limitation  of  Future  Contracting 
(ARCS)  (Mar  1997) 
***** 

(e)  The  Contractor  and  any  atibcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA’s  performance  of  Superfund 
Headquarters  policy  work  including  support 


for  the  analysis  and  development  df 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 
***** 

3.  Section  1552.209-74,  Alternate  I  is 
amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
and  (i)  as  (f),  (g),  (h),  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  I  (TCRR)  (Mar  1997) 
***** 

(e)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA’s  performance  of  Superfund 
Headquarters  policy  work,  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 
***** 

4.  Section  1552.209-74,  Alternate  11  is 
amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
and  (i)  as  (f),  (g),  (h),  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  II  (TAT)  (Mar  1997) 
***** 

(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  imder 
an  EPA  contract,  which  supports  EPA’s 
performance  of  Superfund  Headquarters 
policy  work,  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
otherwise  authorized  by  the  Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
supporfcontracts,  and  Superfund 
Technical  and  Analytical  support 
contracts. 

*  *  *  •  *  * 

5.  Section  1552.209-74,  Alternate  III 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (c),  (d),  (e), 
and  (f)  as  (d).  (e),  (fi,  and  (g),  and  by 


adding  a  new  paragraph  (c)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  Hi  (ESAT)  (Mar  1997) 
***** 

(c)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA^s  performance  of  Superfund 
Headquarters  policy  work,  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 
***** 

6.  Section  1552.209-74,  Alternate  IV 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
and  (i)  as  (f),  (g),  (h),  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  IV  (TES)  (Mar  1997) 
***** 

(e)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  Into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA’s  performance  of  Superfund 
Headquarters  policy  work  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  authorized  by  the 
Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfiind  Technical 
and  Analytical  support  contracts. 
***** 

7.  Section  1552.209-74,  Alternate  VI 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h). 
(i),  and  (j)  as  (f),  (g),  (h),  (i).  (j),  and  (k), 
and  by  adding  a  new  paragraph  (e)  to 
read  as  follows: 

1552.209-74  LIMITATION  OF  FUTURE 
CONTRACTING  ALTERNATE  VI  (SITE 
SPEanC)  (MAR  1997) 
***** 

(e)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA’s  performance  of  Superfund 
Headquarters  policy  work  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  authorized  by  the 
Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
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support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 

***** 

Dated:  January  27, 1997. 

Diane  M.  Balderson, 

Acting  Director,  Office  of  Acquisition 
Management. 

[FR  Doc.  97-2846  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  6SaO-SO-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarx:e  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  96-NM-1 23-AD] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  C-212  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwortfiiness 
directive  (AD)  that  is  applicable  to  all 
CASA  C-212  series  airplanes.  This 
proposal  would  require  the 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  inspections 
or  by  revising  the  maintenance 
inspection  program  to  include  such  a 
program.  This  proposal  is  prompted  by 
reports  of  incidents  involving  corrosion 
and  fatigue  cracking  in  transport 
category  airplanes  that  are  approaching 
or  have  exceeded  their  economic  design 
goal;  these  incidents  have  jeopardized 
the  airworthiness  of  the  affected 
airplanes.  The  actions  specified  hy  the 
proposed  AD  are  intended  to  prevent 
degradation  of  the  structural  capahilities 
of  the  airplane  due  to  the  problems 
associated  with  corrosion. 

DATES:  Comments  must  be  received  by 
March  17, 1997.  • 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
123-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Ehiim,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  silbmitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and  • 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Elocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  96-NM-123-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-123-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion:  Background 

In  April  1988,  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 


Model  737)  was  involved  in  an  accident 
in  which  the  airplane  suffered  major 
structural  damage  during  flight. 
Investigation  of  this  accident  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  other  high-cycle 
transport  category  airplanes  in  its  fleet 
revealed  that  other  airplanes  had 
extensive  fatigue  cracldng  and 
corrosion. 

Prompted  by  the  data  gained  from  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 
1988,  which  was  attended  by 
representatives  from  the  aviation 
industry  and  airworthiness  authorities 
fi'om  around  the  world.  It  became 
obvious  that,  because  of  the  tremendous 
increase  in  air  travel,  the  relatively  slow 
pace  of  new  airplane  production,  and 
the  apparent  economic  feasibility  of 
continuing  to  operate  older  technology 
airplanes  rather  them  retire  them, 
increased  attention  needed  to  be 
focused  on  the  aging  airplane  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  Ae  Aerospace 
Industries  Association  (ALA)  of  America 
agreed  to  undertake  the  task  of 
identifying  and  implementing 
procedures  to  ensure  the  continued 
structural  airworthiness  of  aging 
transport  category  airplanes.  An 
Airworthiness  Assurance  Working 
Group  (AAWG)  was  established  in 
August  1988,  with  members 
representing  aircraft  manufacturers, 
operators,  regulatory  authorities,  and 
other  aviation  industry  representatives 
worldwide.  The  objective  of  the  AAWG 
was  to  sponsor  groups  to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  aiiplanes; 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs; 

3.  Review  the  adequacy  of  each 
ojjerator’s  structural  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Inspection  Documents 
(SID);  and 

5.  Assess  repair  quality. 

Development  of  Relevant  Service 
Document 

CASA  has  completed  its  work  on  Item 
2  and  has  developed  a  baseline  program 
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for  controlling  corrosion  on  the  CASA 
Model  C-212  fleet.  The  program  is 
contained  in  CASA  Document  CPCP  C- 
212-PVOl,  “C-212  Corrosion 
Prevention  and  Control  Program 
Document,”  dated  March  31, 1995. 
(Hereafter,  this  publication  is  referred  to 
as  “the  Document.”)  The  Direccion 
General  de  Aviacion  (DGAC),  which  is 
the  airworthiness  authority  for  Spain, 
classified  this  Document  as  mandatory 
and  issued  Spwish  Airworthiness 
Directive  01/96,  dated  April  30, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Spain. 

Detailed  Description  of  the  Document 

Section  2  of  the  Document  defines 
three  levels  of  corrosion:  Level  1 
corrosion  is  that  which  does  not  exceed 
certain  limits;  Level  2  corrosion  is  that 
which  exceeds  those  limits;  and  Level  3 
corrosion  is  significant  corrosion  which 
is  potentially  an  lurgent  airworthiness 
concern. 

Section  4  of  the  Document  provides 
general  rules  for  developing  and 
applying  a  corrosion  prevention  and 
control  program.  Among  other  things, 
these  guidelines  provide  an  outline  of 
the  baseline  program,  a  general 
description  of  “Implementation  Ages” 
and  (repetitive)  “Intervals,”  and 
description  of  situations  necessitating  a 
fleet  inspection. 

Section  5  addresses  establishing  a 
“baseline  program,”  whose  main 
objective  is  to  control  corrosion  to  a 
Level  1  or  better.  Specifically: 

Section  5.1.  describes  the  procedures 
that  entail  each  of  the  corrosion 
inspections  to  be  accomplished  in  each 
area  of  the  airplane  zones  as  part  of  the 
baseline  program.  As  defined  in  this 
section,  a  “corrosion  inspection” 
includes,  among  other  actions: 

a.  Gaining  access  for  inspection, 

b.  Performing  the  actual  inspection  for 
corrosion, 

c.  Removing  corrosion, 

d.  Clearing  blocked  drains,  and 

e.  Applying  corrosion  inhibitors  and/ 
or  water  displacement  fluid. 

Section  5.2.  describes  the  baseline 
program  instructions,  including  an 
explanation  of  the  form  used  to  describe 
the  program  and  a  definition  of  the 
“levels  of  inspection”  to  be 
accomplished.  The  diflerent  inspection 
levels  defined  are:  General  Visual 
Inspection  (GVI),  Detailed  Inspection 
(DCT),  and  Special  Detailed  Inspection 
(SDET). 

Section  5.3.  contains  the  baseline 
corrosion  and  prevention  and  control 
program,  including  description  of  each 
airplane  zone,  description  of  the  areas  of 
each  airplane  zone  to  be  ins|)ected,  the 


inspection  level,  the  Implementation 
Age  (lA),  and  the  (repeat)  Interval. 

Unless  otherwise  in^cated,  the 
inspections  of  each  aircraft  zone  are 
required  on  all  CASA  Model  C-212 
series  airplanes  whose  age  has  reached 
or  exceeded  the  lA  specified  for  that 
area.  For  airplanes  that  have  not  reached 
or  exceeded  the  lA  of  the  specific  area, 
the  particulcu  inspection  has  to  be 
performed  before  the  airplane  has 
reached  the  LA  for  the  specific  area,  or 
before  the  (repeat)  Interval  of  the 
inspection  area  is  exceeded.  For 
airplanes  that  have  already  reached  or 
exceeded  the  LA  of  the  specific  area,  the 
particular  inspection  has  to  be 
performed  before  the  (repeat)  Interval  of 
the  inspection  is  exceeded. 

Section  6  of  the  Document  includes  a 
flow  diagram  that  provides  guidance  for 
determining  the  level  of  corrosion  - 
detected  during  the  required  inspections 
of  airplane  zones. 

Section  7  of  the  Document  estabfishes 
the  procedures  for  reporting  to  CASA 
the  results  of  the  inspections  conducted 
under  the  corrosion  prevention  and 
control  program. 

Section  8  of  the  Document  contains  a 
glossary  of  terms  and  definitions.  The 
Document  also  contains  appendices  that 
provide  guidelines  for  ev^uating 
corrosion  damage. 

FAA’s  Conclusion 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  EXJAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Proposed  Requirements 
of  the  Rule 

Since  corrosion  is  Ukely  to  exist  or 
develop  on  airplanes  of  this  type  design, 
an  AD  is  proposed  which  would  require 
adoption  of  a  corrosion  prevention  and 
control  program  that  is  equivalent  to  or 
better  than  the  program  specified  in  the 
Dociunent  previously  described. 
Operators  would  be  permitted  to 
accomplish  this  either  by  performing 
the  specific  inspections  described  in  the 
Document  (the  “task-by-task  method”), 
or  by  revising  their  FAA-approved 
maintenance  program  to  include  such  a 
program. 


Paragraph  (a):  Option  1,  The  Task-by- 
Task  Meth(^ 

Paragraph  (a)  of  the  proposal  sets 
forth  the  proposed  compliance  times  for 
the  initial  corrosion  inspections  of  each 
area  of  the  affected  airplane  zones. 

These  compliance  times  are  measured 
from  a  date  one  year  after  the  effective 
date  of  the  final  rule.  (The  proposed 
compliance  times  are  consistenAvith 
those  of  other  similar  AD’s  that  the  FAA 
has  issued  on  this  subject.)  Generally, 
operators  would  be  required  to  complete 
the  initial  inspection  before  reaching  the 
LA  for  the  area,  as  detailed  in  the 
Dociunent.  The  inspection  would  be 
required  to  be  repeated  at  a  time  interval 
not  to  exceed  the  (repeat)  Interval  for 
that  area,  as  detailed  in  the  Document. 

Paragraph  (a)  includes  paragraph 
(a)(l)(iv),  which  states  that,  once  the 
initial  compliance  period  has  been 
established  for  each  airplane  area, 
accomplishment  of  the  initial 
inspections  by  each  operator  must  occur 
at  a  minimum  rate  equivalent  to  one 
airplane  pier  year,  beginning  one  year 
after  the  effective  date  of  the  final  rule. 
The  FAA  recognizes  that  this  may  cause 
a  hardship  on  some  small  operators;  in 
those  circumstances,  the  FAA 
anticipates  evaluating  requests  for 
adjustment  to  the  implementation  rate 
on  a  case-by-case  basis  under  the 
provisions  of  paragraph  (h)  of  the 
proposed  rule.  (A  note  to  this  effect  is 
included  in  the  proposal.) 

Operators  should  note  that  the 
proposal  does  not  contain  a  paragraph 
specifically  to  address  repair  actions. 
The  FAA  considers  that  any  repairs 
would  be  carried  out  necessarily  as  a 
part  of  each  inspiection  action,  as  it  is 
defined  in  the  Document.  As  discussed 
previously,  the  procediures  that  entail  a 
“corrosion  inspi^ion,”  as  defined  in 
Section  5.1.  of  the  Document,  include 
not  only  the  inspiection  itself,  but  any 
necessary  repairs,  apphcation  of 
corrosion  inhibitors,  and  other  follow- 
on  procedures,  as  well.  Paragraph  (a) 
contains  a  note  to  reference  the  portion 
of  the  Dociunent  that  defines  an 
inspection,  and  to  emphasize  the 
importance  of  these  corrective  actions. 

Paragraph  (b):  Option  2,  Revising  the 
Maintenance  Program 

Paragraph  (b)  of  the  proposal  provides 
for  an  optional  method  of  complying 
with  the  rule.  In  lieu  of  performing  the 
task-by-task  requirements  proposed  in 
paragraph  (a),  operators  may  revise  their 
FAA-approved  maintenance/inspection 
programs  to  include  the  corrosion 
prevention  and  control  program  defined 
in  the  Document  or  an  equivalent 
progTcun  approved  by  the  FAA. 
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Recordkeeping  Under  Option  2 

Paragraph  (b)  also  would  require  that, 
subsequent  to  the  accomplishment  of 
the  initial  inspection,  any  extensions  of 
the  repeat  inspection  Intervals  specified 
in  the  Dociunent  must  be  approved  by 
the  FAA. 

Any  operator  electing  to  comply  with 
proposed  paragraph  (b)  would  be 
permitted  to  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  Federal  Aviation 
Regulations  (FAR)  section  91.417  or 
section  121.380,  provided  it  is  approved 
by  the  FAA  and  is  included  in  a 
revision  to  the  FAA-approved 
maintenance/inspection  program.  In 
response  to  questions  raised  previously 
concerning  recordkeeping  and  record 
retention  requirements  as  they  relate  to 
the  programmatic  approach  proposed  in 
this  AD  action  and  other  similar 
proposals  that  have  been  issued 
applicable  to  other  airplane  models,  the 
FAA  offers  the  following: 

Sections  91.417(a)(2)(v)  and 
121.380(a)(2)(v)  of  the  FAR  require  that 
a  record  be  made  of  the  current  status 
of  applicable  AD’s.  With  regard  to 
proposed  paragraph  (b),  such  a  record 
would  be  required  to  be  made  when  the 
maintenance/inspection  program  is 
revised  to  incorporate  the  program 
specified  in  the  Document;  at  that  time, 
paragraph  (b)  of  the  AD  would  be  fully 
complied  with.  Regarding  paragraphs 
(d)  through  (g)  of  this  proposal,  those 
paragraphs  would  impose  separate 
requirements;  therefore,  except  as 
discussed  below,  separate  entries  would 
have  to  be  made  to  reflect  compliance 
with  each  of  those  paragraphs. 

Section  121.380(a](2)(iv)  of  the  FAR 
concerns  recording  “the  identification 
of  the  ciirrent  inspection  status  of  the 
aircraft.”  Section  91.417(a)(2)(iv) 
contains  a  similar  requirement.  Because 
proposed  paragraph  (b)  would  require 
operators  to  revise  their  maintenance/ 
inspection  program  to  include  the 
program  specified  in  the  Document, 
each  operator’s  program  would  be 
required  to  identify  each  inspection 
(e.g.,  “C”  check)  at  which  each 
insjjection  specified  in  the  Document 
will  be  performed  on  each  airplane.  By 
recording  the  current  inspection  status 
of  each  airplane,  and  by  maintaining  a 
cross-reference  system  between  these 
records  and  the  maintenance/inspection 
program  revision,  it  will  be  possible  to 
determine  the  current  status  of  each 
required  inspection  on  each  airplane. 
Once  this  cross-reference  system  has 
been  established,  this  recoding 
provision  of  FAR  sections  91  and  121 
requires  no  additional  recording  beyond 


what  would  otherwise  be  required 
normally. 

Section  121.380(a)(1)  of  the  FAR 
concerns  “records  necessary  to  show 
that  all  requirements  for  the  issuance  of 
an  airworthiness  release  under  FAR 
section  121.709  have  been  met.”  Section 
91.417(a)(1)  contains  a  similar 
requirement.  These  are  also  referred  to 
as  “dirty  fingerprint  records.”  This 
provision  of  sections  91  and  121 
requires  most  of  the  recording  that 
would  result  from  this  proposed  AD. 
Each  time  an  inspection  is  performed  in 
accordance  with  the  corrosion 
prevention  and  control  program,  the 
operator  would  be  required  to  make  a 
“dirty  fingerprint”  record  of  the  task, 
identifying  what  actions  were 
accomplished.  It  should  be  noted, 
however,  that  these  records  are  not 
different  firom  the  records  made  for  any 
other  actions  taken  imder  the  operator’s 
maintenance/inspection  program. 

In  addition  to  the  record  making 
requirements,  discussed  above,  sections 
91  and  121  of  the  FAR  impose 
requirements  for  record  retention: 

FAR  sections  121.380(b)(1)  and 
91.417(b)(1)  require  that  the  “dirty 
fingerprint”  records  be  retained  until 
the  work  is  repeated  or  superseded  by 
other  work,  or  for  one  year  after  the 
work  is  performed.  Therefore,  most  of 
the  records  resulting  fi'om  this  proposed 
AD  would  not  have  to  be  retained 
indefinitely.  However,  such  retention 
might  facilitate  subsequent  transfers,  or 
substantiate  requests  for  repetitive 
interval  escalations,  and  therefore,  may 
be  in  the  operator’s  interest. 

Section  121.380(b)(2)  requires  that  the 
records  specified  in  paragraph 
121.380(a)(2)  (current  status  of  AD’s  and 
current  inspection  status)  be  retained 
and  transferred  with  the  airplane  at  the 
time  it  is  sold.  Section  91.417(b)(2) 
contains  a  similar  requirement. 

These  recording  requirements  are  not 
considered  to  be  imduly  burdensome 
and  are  considered  the  minimum 
necessary  to  enable  the  cognizant  FAA 
Maintenance  Inspector  to  perform 
proper  surveillance  and  to  ensure  that 
the  objectives  of  the  proposed  rule  are 
being  fulfilled. 

However,  because  of  the  numerous 
concerns  expressed  previously  by 
operators  regarding  the  recordkeeping 
obligations  imposed  by  section  121.380 
with  regard  to  similar  rulemaking  on 
corrosion  prevention  and  control 
programs,  the  FAA  has  included  in  this 
proposal  certain  provisions  for 
alternative  recordkeeping  methods. 
Proposed  paragraph  (b)(1)  would 
provide  for  the  development  and 
implementation  of  such  alternative 
methods,  which  must  be  approved  by 


— .  . . .  J 

the  FAA.  For  example,  operators  may 
choose  to  submit  proposals  to  record 
compliance  with  paragraphs  (d)  through 
(g)  of  the  AD  by  a  means  other  than  they 
normally  use  to  record  AD  status.  [The 
FAA  has  developed  guidance  material 
that  will  contain  information  to  be 
considered  by  FAA  Principal 
Maintenance  Inspectors  (PMI)  when 
reviewing  proposals  for  alternative 
recordkeeping  methods.] . 

Paragraph  (c):  Increasing  Inspection 
Intervals 

Paragraph  (c)  of  the  proposal  provides 
for  increasing  the  lA  or  (repeat)  Interval 
by  up  to  10%  (but  not  to  exceed  3 
months)  in  order  to  accommodate 
unanticipated  scheduling  requirements. 
Operators  would  be  required  to  inform 
the  FAA  within  30  days  of  such 
increases. 

This  provision  is  intended  to  provide 
flexibility  to  operators  in  the 
maintenance  scheduling  of  individual 
airplanes  on  a  case-by-case  basis.  It  is 
not  intended  to  allow  operators  to 
escalate  repetitive  inspection  intervals 
for  their  entire  fleets. 

Paragraph  (d):  Reporting  Requirements 

Paragraph  (d)(1)  of  the  proposal  sets 
forth  the  reporting  actions  that  are 
necessary  to  be  accomplished  when 
Level  3  corrosion  is  determined  to  exist 
on  an  airplane  in  the  operator’s  fleet,  the 
operator  would  be  required  to 
accomplish  one  of  the  following  actions 
within  7  days  after  such  a  determination 
is  made: 

1.  submit  a  report  of  the 
determination  to  the  FAA  and  conduct 
the  relevant  corrosion  inspection  in  the 
affected  area  on  the  remainder  of  the 
Model  C-212  series  airplanes  in  the 
operator’s  fleet  (within  the  7-day 
period);  or 

2.  submit,  for  approval  by  the  FAA, 
either: 

— A  proposed  schedule  for  performing 
the  relevant  corrosion  inspection  in 
the  affected  area  on  the  remainder  of 
the  operator’s  Model  C-212  series 
fleet;  or 

— Data  substantiating  that  the  Level  3 
corrosion  was  an  isolated  occurrence. 
Paragraph  (d)(2)  of  the  proposal 
specifies  that  the  FAA  may  impose 
schedules  different  fi'om  what  an 
operator  has  proposed  xmder  paragraph 
(d)(1),  if  it  is  found  that  changes  are 
necessary  to  ensure  that  any  other  Level 
3  corrosion  in  the  operator’s  Model  C- 
212  series  fleet  is  detected  in  a  timely 
manner. 

Paragraph  (d)(3)  of  the  proposal 
would  require  that,  within  the  time 
schedule  approved  by  the  FAA,  the 
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operator  must  accomplish  the 
inspections  in  the  affected  areas  on  the 
remaining  airplanes  in  its  Model  C-212 
series  fleet  to  ensure  that  any  other 
Level  3  corrosion  is  detected. 

Paragraph  (e):  Procedures  for  Adjusting 
the  Program 

Paragraph  (e)  would  require  that, 
upon  finding  corrosion  exceeding  Level 
1  during  a  repetitive  inspection,  an 
operator  must  adjust  its  program  to 
ensure  that  future  corrosion  findings  are 
limited  to  Level  1  or  better.  Where 
corrective  action  is  necessary  to  reduce 
corrosion  to  Level  1  or  better,  an 
operator  must  submit  a  proposal  for  a 
means  of  corrective  action  for  the  FAA’s 
approval  within  30  days  after  the 
determination  of  corrosion  is  made. 

That  means,  approved  by  the  FAA,  must 
then  be  implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

With  regard  to  paragraph  (e),  it  should 
be  iioted  that  if  corrosion  is  foimd  and 
it  is  not  considered  representative  of  the 
operator’s  fleet,  no  further  corrective 
action  may  be  necessary,  since  a  means 
to  reduce  any  corrosion  to  Level  1  or 
better  will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  proposed  paragraph 
(a)  or  (b).  For  example,  if  a  finding  of 
corrosion  is  attributable  to  a  particular 
spill  of  mercury  or  other  imique  event, 
or  if  corrosion  is  found  on  an  airplane 
recently  acquired  fi’om  another  operator, 
the  means  specified  in  the  existing 
program  may  be  adequate  for  controlling 
corrosion  in  the  remainder  of  the 
operator’s  fleet.  Similarly,  if  an  operator 
has  already  implemented  means  to 
reduce  corrosion  in  an  airplane  area 
based  on  previous  findings,  no 
additional  corrective  action  may  be 
necessary.  In  reviewing  the  reports 
submitted  in  accordance  with  the  AD, 
the  FAA  will  monitor  the  effectiveness 
of  the  operator’s  means  to  reduce 
corrosion.  If  the  FAA  determines  that  an 
operator  has  failed  to  implement 
adequate  means  to  reduce  corrosion  to 
Level  1  or  better,  appropriate  action  will 
be  taken  to  ensure  compliance  with  this 
paragraph. 

Paragraph  (f):  Provisions  Regarding 
Newly  Acquired  Airplanes 

Paragraph  (f)  of  the  proposal  concerns 
adding  airplanes  to  an  operator’s  fleet, 
and  the  procedures  that  must  be 
followed  with  regeud  to  corrosion 
prevention  and  control.  This  paragraph 
differentiates  between  procedures 
applicable  to  added  airplanes  that 
previously  were  maintained  in 
accordance  with  this  AC  and  those  that 
were  not  so  maintained.  For  airplanes 


that  previously  have  been  maintained  in 
accordance  with  the  proposed 
requirements  of  this  AD  action,  the  first 
inspection  in  each  airplane  area  to  be 
performed  by  the  new  operator  would 
be  required  to  be  performed  in 
accordance  with  either  the  previous 
operator’s  or  the  new  operator’s 
inspection  schedule,  whichever  would 
result  in  the  earlier  accomplishment 
date  for  that  task.  For  airplanes  that 
have  not  been  maintained  in  accordance 
with  the  proposed  requirements  of  this 
AD  action,  the  first  inspection  in  each 
airplane  area  to  be  performed  by  the 
new  operator  would  be  required  to  be 
performed  before  the  airplane  is  placed 
in  service,  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

With  regard  to  the  requirements  of 
paragraph  (f),  the  FAA  considers  it 
essential  that  operators  ensure  that 
transferred  airplanes  are  inspected  in 
accordance  with  the  baseline  corrosion 
prevention  and  control  program  on  the 
same  basis  as  if  there  were  continuity  in 
owmership.  Scheduling  of  the 
inspections  for  each  airplane  must  not 
be  delayed  or  postponed  due  to  a 
transfer  of  ownership;  in  some  cases, 
such  postponement  could  continue 
indefinitely  if  an  airplane  is  transferred 
firequently  from  one  owner  to  another. 
The  proposed  rule  would  require  that 
the  specified  procedures  be 
accomphshed  before  any  operator 
places  into  service  any  airplane  subject 
to  the  requirements  of  the  proposed  AD. 

Paragraph  (g):  Reporting  Level  2  and 
T.«vel  3  Corrosion  Findings 

Paragraph  (g)  of  the  proposal  would 
require  that  reports  of  Level  2  and  Level 
3  corrosion  be  submitted  to  CASA 
wdthin  certain  time  periods  after  such 
corrosion  is  detected.  Operators  are  not 
relieved,  however,  from  reporting 
corrosion  findings  as  required  by  FAR 
section  121.703  (14  CFR  121.703). 

Cost  Impact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take  an  average 
of  approximately  7  work  hours  per 
inspection  to  accomplish  the 
inspections  of  the  59  airplane  areas 
called  out  in  the  Document;  this 
represents  a  total  average  of  413  work 
hours.  The  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  over  a  4-year  average 
inspection  cycle  is  estimated  to  be 
$1,015,980,  or  $24,780  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD’s 
require  specific  actions  to  address 
specific  imsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  imrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety."  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufiicient  federalism  implications  to 
warrant  the  prepeuation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
r^ulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by  ' 
contacting  the  Rules  Docket  at  the  ‘ 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CASA:  Docket  96-NM-123-AD. 

Applicability:  All  Model  C-212  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AO  references  CASA 
Document  Number  CPCP  C-212- 
PV01,“Corrosion  Prevention  and  Control 
Program  Document,”  dated  March  31, 1995, 
for  inspections,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  “the  FAA”  is  defined  differently  for 
different  op>erators,  as  follows: 

— For  those  operators  complying  with 
paragraph  (a),  OPTION  1,  of  this  AD,  the 
FAA  is  defined  as  “the  Manager  of  the 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.” 

— For  those  operators  operating  under 
Federal  Aviation  Regulations  (FAR)  part 
121  or  129  (14  CFR  part  121  or  part  129), 
and  complying  with  paragraph  (b), 

OPTION  2,  of  this  AD,  the  FAA  is  defined 
as  “the  cognizant  Principal  Maintenance 
Inspector  (PMI).” 

— For  those  operators  operating  under  FAR  . 
part  91  or  125  (14  CFR  part  91  or  part  125), 
and  complying  with  paragraph  (b), 
OPTION  2,  of  this  AD,  the  FAA  is  defined 
as  “the  cognizant  Maintenance  Inspector  at 
the  appropriate  FAA  Flight  Standards 
office.” 


To  prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion  damage, 
accomplish  the  following: 

(a)  Option  1.  Except  as  provided  in 
paragraph  (b)  of  this  AD:  Complete  each  of 
the  corrosion  inspections  specified  in  section 
5.3  of  CASA  Document  Number  CPCP  C- 
212-PVOl,  “Corrosion  Prevention  and 
Control  Program  Document,”  dated  March 
31, 1995  (hereafter,  referred  to  as  “the 
Document),  in  accordance  with  the 
procedures  defined  in  the  Document  and  the 
schedule  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

Note  3:  A  “corrosion  inspection”  as 
defined  in  Section  5.1.  of  the  Document 
includes,  among  other  things,  gaining  access 
for  inspection,  performing  the  actual 
inspection  for  corrosion,  removing  corrosion, 
clearing  blocked  drains,  applying  corrosion 
inhibitors  and/or  water  displacement  fluid, 
and  other  follow-on  actions. 

Note  4:  Corrosion  inspections  completed  in 
accordance  with  the  Etocument  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion 
inspection  requirements  of  paragraph  (a)(1) 
of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed  when 
performing  a  Special  Detailed  Inspection 
(DET),  in  accordance  with  Section  5.3  of  the 
Document,  the  standards  and  procedures 
used  must  be  acceptable  to  the  FAA 
Administrator  in  accordance  with  FAR 
section  43.13  (14  CTR  section  43.13). 

(1)  Ck>mplete  the  initial  corrosion 
inspection  of  each  area  of  each  airplane  zone 
specified  in  Section  5.3  of  the  Document  as 
follows; 

(1)  For  airplane  areas  that  have  not  yet 
reached  the  “Implementation  Age”  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD, 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  (repeat)  “Interval.” 

(ii)  For  airplane  areas  that  have  exceeded 
the  lA  as  of  one  year  after  the  effective  date 
of  this  AD,  initial  compliance  must  occur 
within  the  (repeat)  Interval  for  the  area, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD. 

(iii)  For  airplanes  that  are  15  years  or  older 
as  of  one  year  after  the  effective  date  of  this 
AD,  initial  compliance  must  occur  for  all 
airplane  areas  within  one  (repeat)  Interval,  or 
within  4  years,  measured  from  a  date  one 
year  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iv)  Notwithstanding  paragraphs  (a)(i)(i), 
(a)(l)(ii),  and  (a)(l)(iii),  in  all  cases,  once  the 
initial  compliance  period  has  been 
established  for  each  airplane  area, 
accomplishment  of  the  initial  corrosion 
inspections  by  each  operator  must  occur  at  a 
minimum  rate  equivalent  to  one  airplane  per 
year. 

Note  6:  This  minimiun  rate  requirement 
may  cause  a  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provision  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  inspection  at  a 
time  interval  not  to  exceed  the  (repeat) 


Interval  specified  in  the  Document  for  that 
inspection. 

(b)  Option  2.  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD; 

Prior  to  one  year  after  the  effective  date  of 
this  AD,  revise  the  FAA-approved 
maintenance/inspection  program  to  include 
the  corrosion  prevention  and  control  program 
specified  in  the  Document;  or  to  include  an 
equivalent  program  that  is  approved  by  the 
FAA.  In  all  cases,  the  initial  corrosion 
inspection  of  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in 
paragraph(a)(l)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  section  91.417  (14  CFR 
91.417)  or  section  12.380  (14  CFR  121.380) 
for  the  actions  required  by  this  AD,  provided 
it  is  approved  by  the  FAA  and  is  included 

a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  inspection,  extensions  of 
the  (repeat)  Intervals  specified  in  the 
Document  must  be  approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
a  (repeat)  Interval  to  be  increased  by  up  to 
10%,  but  not  to  exceed  3  months.  The  FAA 
must  be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d) (1)  If,  as  a  result  of  any  corrosion 
inspection  conducted  in  accordance  with 
paragraph  (a)  or  (b)  of  this  AD,  Level  3 
corrosion  is  determined  to  exist  in  any 
airplane  area,  accomplish  either  paragraph 
(d)(l)(i)  or  (d)(l)(ii)  of  this  AD  within  7  days 
after  such  determination: 

(1)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion 
inspection  in  the  affected  airplane  area(s)  on 
all  Model  C-212  series  airplanes  in  the 
operator’s  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  inspection(s)  in  the  affected 
airplane  area(s)  on  the  remaining  Model  C- 
212  series  airplanes  in  the  operator’s  fleet, 
which  is  adequate  to  ensure  that  any  other 
Level  3  corrosion  is  detected  in  a  timely 
manner,  along  with  substantiating  data  for 
that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  7:  Notwithstanding  the  provisions  of 
Section  2  of  the  Document,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  “can  be  attributed  to  an  event  not 
typical  of  the  operator’s  usage  of  airplanes  in 
the  same  fleet,”  this  paragraph  requires  that 
data  substantiating  any  such  finding  be 
submitted  to  the  FAA  (ref.  Note  2  of  this  AD) 
for  approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upxin  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 
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(3)  Within  the  time  schedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD, 
acco  mplish  the  corrosion  inspections  in  the 
aff&:icd  airplane  areas  of  the  remaining 
Model  C-212  series  airplanes  in  the 
operator’s  fleet. 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  corrosion  inspection  conducted  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
AD,  it  is  determined  that  corrosion  hndings 
exceed  Level  1  in  any  area,  within  30  days 
after  such  determination,  implement  a 
means,  approved  by  the  FAA,  to  reduce 
futiu^  hndings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(f)  Before  any  operator  places  into  service 
any  newly  acquired  airplane  that  is  subject 
to  the  requirements  of  diis  AD,  a  schedule  for 
the  accomplishment  of  the  corrosion 
inspections  required  by  this  AD  must  be 
established  in  accordance  with  either 
paragraph  (f)(1)  or  (f)(2)  of  the  AD,  as 
applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  Hrst  corrosion 
inspection  in  each  airplane  area  to  be 
performed  by  the  operator  must  be 
accomplished  in  accordance  with  either  the 
previous  operator’s  schedule  or  the  new 
operator’s  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
inspection.  After  each  corrosion  inspection 
has  been  performed  once,  each  subsequent 
inspection  must  be  performed  in  accordance 
with  the  new  operator’s  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  corrosion  inspection  for 
each  airplane  area  to  be  performed  by  the 
new  operator  must  be  accomplished  prior  to 
further  flight  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
mouths  after  the  date  of  detection  of  any 
Level  2  corrosion,  submit  a  report  to  CASA 
of  such  findings,  in  accordance  with  Section 
7  of  the  Document. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  January 
30, 1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-2851  Filed  2-4-97;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  1 
[REG-209817-86] 

RIN  1545-AU19 

Treatment  of  Obligation-Shifting 
Transactions;  Hearing 

agency:  Internal  Revenue  Service, 
Treasiuy. 

ACTION:  Proposed  rule;  change  of  date 
and  location  of  public  hearing. 

SUMMARY:  This  document  changes  the 
date  and  location  of  the  public  hearing 
on  proposed  regulations  relating  to  the 
treatment  of  certain  multiple-party 
financing  transactions  in  which  one 
party  realizes  income  from  leases  or 
similar  agreements  emd  another  party 
claims  deductions  related  to  that 
income. 

DATES:  The  public  hearing  is  being  held 
on  Wednesday,  May  14, 1997,  beginning 
at  10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  April  23, 1997. 

ADDRESSES:  The  public  hearing 
originally  scheduled  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW, 
Washington,  E)C  is  changed  to  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  dfounsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Friday,  December  27, 1996 
(61  FR  68175),  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  the  treatment  of  certain  multiple- 
party  financing  transactions  in  which 
one  party  reali2%s  income  from  leases  or 
similar  agreements  and  another  party 
claims  d^uctions  related  to  that 
income  would  be  held  on  Tuesday, 

April  29, 1997,  beginning  at  10:00  a.m. 
in  the  IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 


NW,  Washington,  DC  and  that  requests 
to  speak  and  outlines  of  oral  comments 
should  be  received  by  Tuesday,  April  8, 
1997. 

The  date  and  location  of  the  pubic 
hearing  has  changed.  The  hearing  is 
scheduled  for  Wednesday,  May  14, 

1997,  beginning  at  10:00  a.m.  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Wasldngton, 
DC.  We  must  receive  the  requests  to 
speak  £md  outUnes  of  oral  comments  by 
Wednesday,  April  23, 1997.  Because  of 
controlled  access  restrictions,  attenders 
are  not  admitted  beyond  the  lobby  of  the  ' 
Internal  Revenue  Building  until  9:45 
a.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  fi-om  the 
persons  testifying  and  make  copies 
available  fi^  of  charge  at  the  hearing. 
Cjmthia  E.  Grig^, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  97-2756  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206  and  208 

RIN  1010-AC09 

Meeting  on  Proposed  Rule — Oil 
Valuation  Establishment;  Federal 
Royalty  and  Federal  Leases  Royalty  Oil 
Sales 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  hold  public 
meetings  in  Denver,  dfolorado,  and 
Houston.  Texas,  to  discuss  a  proposed 
rulemaking  regarding  the  valuation  of 
crude  oil  and  royalty  oil  sales  produced 
fix>m  mineral  leases  on  Federal  land. 

The  proposal  was  published  in  the 
Federal  Register  on  January  24, 1997 
(62  FR  3741).  The  proposed  rule  would 
replace  existing  valuation  regulations 
and  represents  the  recommendations  of 
the  MMS  Oil  Valuation  Rulemaking 
Conunittee.  This  proposed  rule  also 
contains  a  new  MMS  form  and  solicits 
comments  on  this  information 
collection.  Conunents  on  this  rule  must 
be  submitted  to  MMS  by  March  25, 
1997.  The  purpose  of  these  meetings  is 
to  explain  the  proposed  changes  to  the 
regulations  governing  the  valuation  for 
royalty  purposes  of  crude  oil  produced 
finm  Federd  leases  and  allow  all 
interested  parties  to  discuss  the 
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proposed  rulemaking.  Interested  parties 
are  invited  to  attend  and  participate  at 
these  meetings. 

DATES:  Public  meetings  will  be  held  in 
Houston  on  February  25, 1997,  from  10 
a.m.  to  4  p.m.  Central  time;  and  in 
Lakewood,  Colorado  on  March  4, 1997, 
from  10  a.m.  to  4  p.m.  Mountain  time. 

ADDRESSES:  The  Houston  Meeting  will 
be  held  in  the  Houston  Compliance 
Division  OfHce,  Minerals  Management 
Service,  4141  North  Sam  Houston 
Parkway  East,  Houston,  Texas  77032 
Phone:  (281)  987-6802. 

The  Denver  Meeting  will  be  held  in 
the  Veterans  Affairs  Building,  155  N. 

Van  Gordon  St.,  Lakewood.  Colorado 
80228  Phone:  (303)  914-5800. 

To  make  reservations  contact  Mary 
Kay  Reynolds  at  (303)  275-7252  at  least 
2  days  prior  to  the  meeting  you  will  be 
attending. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3101,  Denver,  Colorado  80225- 
0165,  telephone  (303)  231-3432,  fax 
number  (303)  231-3194,  e-Mail 
David _ ^Guzy@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  For  building  seciuity 
measures,  each  person  may  be  required 
to  present  a  picture  identiffcation  to 
gain  entry  to  the  meeting. 

The  meeting  will  be  organized  into 
two  sessions: 

•  MMS  presentation  of  proposed  rule, 
10  a.m.  to  noon 

•  Public  commenting  on  proposed 
rule,  1  p.m.  to  4  p.m. 

Members  of  the  public  may  make 
statements  during  the  meeting  and  are 
encouraged  to  file  written  statements  for 
consideration. 

Dated:  January  30, 1997. 

Lucy  R.  Querques, 

Associate  Director  for  Boyalty  Management. 
IFR  Doc.  97-2801  Filed  2-4-97;  8:45  ami 
BIUJNG  COOE  4310-«m-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  154  and  155 

[CGD  94-032  and  94-048] 

RIN  211&-AE87  and  2115-AE88 

Tank  Vessel  and  Facility  Response 
Plans,  and  Response  Equipment  for 
Hazardous  Substances 

AGENCY:  Coast  Guard. 

ACTION:  Notice  of  workshop  and  public 
meeting;  request  for  comments. 

SUMMARY:  At  the  request  of  the  Coast 
Guard,  The  Keystone  Center  is 
conducting  a  workshop  to  discuss 
specific  issues  related  to  the  Coast 
Guard’s  development  of  proposed 
response  plans  regulations  for  certain 
tank  vessels  operating  on  the  navigable 
waters  of  the  United  States  or  any 
marine  transportatiou'related  (MTR) 
facility,  that,  because  of  its  location, 
could  reasonably  be  expected  to  cause 
substantial  or  significant  and  substantial 
harm  to  the  environment  by  discharging 
a  hazardous  substance.  The  purpose  of 
the  public  meeting  is  to  summarize  the 
highlights  of  the  workshop,  and  provide 
the  general  public  the  opportimity  to 
respond  to  any  findings  or 
recommendations  discussed  during  the 
workshop. 

DATES:  The  workshop  vyill  be  held 
Wednesday,  February  26, 1997,  from 
8:30  a.m.  imtil  5:30  p.m.,  and  Thm^day, 
February  27, 1997,  from  8:00  a.m.  until 
5:00  p.m.  The  public  meeting  will  be 
held  Thursday,  February  27, 1997,  from 
7:00  p.m.  until  9:00  p.m.  Written 
statements  and  requests  to  make  oral 
presentations  must  be  received  on  or 
before  February  26, 1997, 

ADDRESSES:  The  location  of  the 
workshop  and  public  meeting  is  the 
Nassau  Bay  Hilton,  3000  NASA  Road  1, 
Houston,  Texas  77058,  telephone  1- 
800-634-4320.  The  workshop  will  be 
facilitated  by  The  Keystone  Center,  a 
non-profit,  public  policy  organization 
that  specializes  in  developing  creative 
problem-solving  processes  to  assist 
diverse  parties  in  addressing  issues  of 
importance  to  society.  Written  materials 
may  be  mailed  to  the  Executive 
Secretary,  Marine  Safety  Council  (G- 
LRA),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  or  may  be  delivered  to  room  3406 
at  the  same  address  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  ins[>ection  and  copy  at  the 
same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  C.  R.  Thomas,  Office  of 
Standards  Evaluation  and  Development 
(G-MSR),  telephone  (202)  267-1099,  fax 
(202)  267-4547.  The  telephone  number 
is  equipped  to  record  messages  on  a  24- 
hour  basis. 

SUPPLEMENTARY  INFORMATION:  The 
President  is  required  by  the  Oil 
Pollution  of  1990  (OP A  90)  to  issue 
regulations  requiring  the  preparation  of 
hazardous  substance  response  plans. 

The  Coast  Guard  has  been  delegated  the 
responsibility  to  develop  these 
regulations.  The  Coast  Guard 
commenced  the  regulation  development 
process  through  public  meetings  and  the 
publication  of  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  (61  FR 
20084)  on  May  3, 1996.  The  ANPRM 
solicited  comments  on  96  questions  to 
assist  in  the  development  of  separate 
notices  of  proposed  rulemaking  (NPRM) 
for  vessels  and  marine  transportation- 
related  facilities  (MTR).  The  Coast 
Guard  has  reviewed  the  comments 
received  via  the  public  meetings  and  the 
ANPRM,  and  has  determined  that  this 
workshop  is  necessary  for  further 
development  of  the  NPRM. 

Agenda  of  Workshop 

The  tentative  agenda  includes  the 
following: 

Wednesday,  February  26,  1997 

8:30  a.m. — 9:00  a.m. — Hkroduction 
9:00  a.m. — 12:15  p.m. — Session  I — Role 
and  Contents  of  First  Responders 
Guides 

This  session  will  explore  how  a  “First 
Responders  Guide’’  may  be  utilized  to 
provide  concise  guidance  to  address 
immediate  threats  following  a  chemical 
release.  Discussion  points  will  include 
the  usefulness  of  such  a  guide, 
recommended  contents,  and  current 
industry  standards  of  a  similar  natiue. 

Wednesday,  February  26, 1997 
1:15  p.m. — 5:30  p.m. — Session  II — Role 
and  Capabilities  of  Decision 
Support  Systems 

This  session  will  address  how  these 
regulations  may  reflect  a  non- 
prescriptive,  performance  based 
approach  that  aligns  response  with 
actual  risk.  One  “risk  management’’  tool 
that  will  be  explored  in  this  session  is 
the  use  of  a  “decision  support  system.’’ 
For  the  purposes  of  the  workshop, 
“decision  support  system’’  refers  to  any 
protocol  that  ensures  required 
information  is  obtained  by  the 
responsible  party  in  an  expeditious 
manner.  During  this  session, 
participants  will  assess  the  feasibility  of 
integrating  this  concept  into  the 
regulatory  scheme. 
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Thursday.  February  27,  1997 

8:00  a.m. — 12:00  p.m. — Session  III — 
Chemical  Removal  Technology 

This  session  will  explore  the  range  of 
viable  containment,  recovery,  source 
control  or  chemical  treatment  options 
appropriate  to  reduce  the  risk  to  public 
health  and  the  environment. 

Thursday,  February  27, 1997 

1:00  p.m. — 5:00  p.m. — Session  IV — 
Public  Responder  versus  Private 
Responder  Issues 

This  session  will  examine  the  roles  of 
local,  public  responders  and  the  role  of 
private,  contracted  responders  within 
the  context  of  hazardous  substance 
response  plan  regulations. 

Thursday,  February  27,  1997 

7:00  p.m. — 9:00  p.m. — Public  Meeting 

Discussion  of  workshop  highlights 
and  open  public  comment. 

Procedural 

The  workshop  is  open  to  the  public; 
however,  in  order  to  provide  a  forum  for 
balanced  discussion  on  specific  issues. 
The  Keystone  Center  has  invited  a 
limited  number  of  individuals  to  be 
actual  participants  in  the  various 
sessions.  In  sessions  I  through  IV,  the 
facilitator  of  the  conference  will 
schedule  a  period  of  time  when  the 
public  may  present  limited,  oral 
comments.  As  noted  in  the  agenda,  the 
public  meeting  is  open  to  all  individuals 
to  make  any  comments  or  respond  to 
points  made  during  the  workshop. 
Persons  wishing  to  make  oral 
presentations  during  the  public  meeting 
should  notify  the  person  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT  no  later  than  Thursday, 
February  20, 1997.  Written  material  may 
be  submitted  prior  to,  during,  or  up  to 
30  days  after  the  meeting. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
workshop,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Joseph  J.  Angelo, 

Director  of  Standards. 

(FR  Doc.  97-2865  Filed  2-4-97;  8:45  ami 
BILLING  CODE  4>10-14yM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DE027-1006;  FRL-5684-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Delaware — 15  Percent  Rate  of 
Progress  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
conditionally,  the  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
State  of  Delaware  to  meet  the  15  Percent 
Rate  of  Progress  Plan  requirements  of 
the  Clean  Air  Act.  EPA  is  proposing  to 
conditionally  approve  the  SIP  because 
the  15  Percent  Plan,  submitted  by 
Delaware,  will  result  in  significant 
emission  reductions  in  volatile  organic 
compounds  (VOCs)  fi-om  the  1990 
baseline  and  thus,  will  provide  progress 
toward  attainment  of  the  ozone 
standard.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Section  Qiief,  Ozone/ 
CO  &  Mobile  Sources  Section;  Mailcode 
3AT21,  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  in,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  Environmental 
Protection  Agency,  401  M.  Street,  SW., 
Washington,  D.C.  20460;  and  the 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  III  address  above.  Information 
can  also  be  requested  via  e-mail 
(quinto.rose@epamail.epa.gov); 
however,  comments  must  still  be 
submitted  in  writing. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
as  amended  in  1990  (CAAA),  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide 


volatile  organic  compoimd  (VOC) 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993  and 
the  reductions  were  required  to  be 
achieved  within  6  years  of  enactment  or 
November  15, 1996.  The  CAAA  also  sets 
limitations  on  the  creditability  of  certain 
types  of  reductions.  Specifically,  states 
cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
(new  car  emissions  standards) 
promulgated  prior  to  1990  or  for 
reductions  resulting  from  requirements 
to  lower  the  reid  vapor  pressure  (RVP) 
of  gasoline  promulgated  prior  to  1990. 

Furthermore,  the  CAAA  does  not 
allow  credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 

In  addition,  section  172(c)(9)  of  the 
CAAA  requires  that  contingency 
measures  be  included  in  the  plan 
revision  to  be  implemented  if 
reasonable  further  progress  is  not 
achieved  or  if  the  standard  is  not  ‘ 
attained. 

On  February  17, 1995,  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC) 
submitted  revisions  to  its  SIP.  One  of 
those  revisions  pertains  to  the  15%  Rate 
of  Progress  Plan  (RPP)  for  the  State  of 
Delaware.  Kent  emd  New  Castle  are  the 
two  coimties  for  which  Delaware  is 
required  to  develop  a  15%  RPP.  The 
other  SIP  revisions  submitted  on 
February  17, 1995  are  the  subject  of 
separate  rulemaking  notices. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regional 
offices  listed  in  the  ADDRESSES  section 
of  this  document. 

EPA’s  Analysis 
EPA  has  reviewed  Delaware’s 
submittal  for  consistency  with  the 
requirements  of  EPA  regulations.  A 
summary  of  EPA’s  analysis  is  provided 
below.  More  detailed  support  for 
approval  of  Delaware’s  submittal  is 
contcuned  in  a  Technical  Support 
Document  (TSD),  which  is  available 
from  the  Region  III  office  listed  above. 

A.  Accurate  Emission  Inventory 

Sections  172(c)(3)  and  182(b)(1)  of  the 
CAAA  require  that  nonattainment  plan 
provisions  include  a  comprehensive. 


5358 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Proposed  Rules 


accurate,  current  inventory  of  actual 
emissions  from  all  sources  of  relevant 
pollutants  in  the  nonattainment  area. 
Because  the  approval  of  such 
inventories  is  necessary  to  an  area’s  rate 
of  progress  plan  and  attainment 
demonstration,  the  emission  inventory 
must  be  approved  prior  to  or  with  the 
rate  of  progress  plan  submission. 

On  January  24, 1996,  EPA  approved 
Delaware’s  1990  base  year  inventory  (61 
FR  1838).  Therefore,  Delaware  has  a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  areas. 

B.  Calculation  of  the  Adjusted  Base 
Year  Inventory 

The  CAAA  specifies  the  emission 
baseline  from  which  the  15  percent 
reduction  is  calculated.  This  baseline 
value  is  termed  the  1990  adjusted  base 
year  inventory.  Section  182(b)(lKD) 
excludes  from  the  baseUne  the 
emissions  that  would  be  eliminated  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  regulations  promulgated  by 
Janueuy  1, 1990,  and  Reid  Vapor 
Pressure  (RVP)  regulations  (55  FR 
23666,  June  11, 1990),  which  require 
maximum  RVP  limits  in  nonattainment 
areas  during  the  peak  ozone  season. 

The  adjusted  base  year  inventory  is 
determined  by  starting  with  the 
emission  inventory,  and  taking  out  all 
biogenic  emissions  as  well  as  emissions 
finm  sources  located  outside  of  the 
designated  nonattainment  boundary'. 

'The  resulting  inventory  is  termed  rate  of 
progress  base  year  inventory.  The  rate  of 
progress  base  year  inventory  is  then 
adjusted  by  subtracting  the  expected 
FMVCP  and  RVP  emissions  reductions 
in  order  to  derive  the  adjusted  bise  year 
inventory. 

The  FMVCP  and  RVP  emissions 
reductions  are  determined  using  the  on¬ 
road  mobile  source  emissions  modeling 
software.  Mobile  5a,  provided  by  EPA. 

Provided  below  is  a  tabular  summary 
of  the  emission  inventories  calculated  as 


described  above. 

Emissions  inventory 

Tons  per 
day 

A  1990  Base  Year  Inventory  _ 

196.529 

B.  1990  Rate  of  Progress  Inven- 

tory  . 

145.843 

Emissions  inventory 

Tons  per 
day 

C.  FMVCP  and  RVP  Emission 

Reductions  between  1990  and 

1996  . 

9.590 

D.  1990  Adjusted  Base  Year  In- 

ventory  (B^) . 

136.253 

C.  Required  Reductions 

The  adjusted  base  year  inventory  is 
multiplied  by  0.15  to  calculate  the 
amount  of  the  required  rate  of  progress 
emission  reduction.  The  amount  of 
reductions  necessary  to  meet  the 
contingency  plan  requirement  is  3 
percent  of  ^e  adjusted  base  year 
inventory.  Therefore  the  adjusted  base 
year  inventory  is  multiplied  by  0.03  to 
calculate  the  amoimt  of  required 
reductions  for  the  contingency  plan 
requirement. 

Shown  below  is  a  table  summarizing 
the  amoimt  of  required  reductions  for 
the  rate  of  progress  and  contingency 
plans. 


Inventory 

Tons  pet 
day 

1990  Adjusted  Base  Year  Inven¬ 
tory  . 

136.253 

Reduction  for  Rate  of  Progress 

RAqiiirAmAnt  . 

20.438 

Reduc^n  for  Contingency  Re¬ 
quirement  . . . 

4.088 

Therefore,  to  meet  the  rate  of  progress 
requirement,  Delaware’s  plan  must 
provide  at  least  a  20.438  tons  per  day 
(tpd)  reduction,  net  of  growth,  in  VOC 
emissions.  In  addition,  to  meet  the 
contingency  requirement,  Delaware’s 
plan  must  provide  at  least  a  4.088  tpd 
reduction,  net  of  growth,  in  VOC 
emissions. 

The  20.438  tpd  is  the  amount  of  VOC 
emissions  by  which  Delaware  must 
reduce  its  1990  Adjusted  Base  Year 
Inventory  in  order  to  meet  the  15 
percent  requirement.  The  20.438  tpd 
required  reduction  does  not  include  the 
amoimt  of  projected  growth  in 
emissions  by  1996  that  must  be  offset  in 
the  15%  RPP. 

As  previously  stated,  under  section 
182(b)(1)(D)  of  the  CAAA,  the  following 
reductions  are  not  creditable  towards 
the  rate  of  progress  reductions:  (1) 
FMVCP  regulations  promulgated  by 
January  1, 1990;  (2)  RVP  regulations;  (3) 


RACT  corrections;  and  (4)  inspection 
and  maintenance  (I/M)  corrections. 

Thus,  the  total  expected  reductions 
comprise  the  amount  of  reductions 
necessary  to  meet  the  rate  of  progress 
requirement  and  the  expected 
reductions  from  the  four  noncreditable 
programs  just  described. 

Delaware  has  documented  the  correct 
amount  for  the  total  expected  reductions 
in  the  nonattainment  area  by  showing 
each  step,  discussing  any  assumptions 
made,  and  stating  the  origin  of  the 
number  used  in  the  calculations. 

D.  Projected  Emission  Inventory 

The  15%  reduction  in  V(XI  emissions 
net  of  growth  required  by  the  CAAA 
amounts  to  45.441  tons/day  for  Kent 
and  New*  Castle  Counties.  'These 
emission^  will  be  accomplished  by 
implementation  of  new  VOC  control 
measures  between  1990  and  1996.  In 
order  to  show  that  the  reductions 
associated  with  these  new  control 
measures  are  adequate  to  meet  the  15% 
reduction  requirement,  the  1990 
baseline  emissions  are  projected  to 
1996.  'The  inventory  that  results  from 
projecting  1990  baseline  emissions  to 
1996  including  growth  and  new  controls 
is  called  the  1996  Control  Strategy 
Projection  Inventory.  The  total  amoimt 
of  VOC  emissions  in  the  1996  Control 
Strategy  Projection  Inventory  must  be 
equal  to  or  less  them  the  1996  Target 
Level  of  VOC  emissions  in  order  to 
show  that  the  new  control  measures  will 
be  adequate  to  meet  the  15%  rate  of 
progress  requirement.  The  target  level  of 
VOC  was  calculated  to  be  115.815  tons  ' 
VOC/day,  and  the  total  1996  Control 
Strategy  Projection  Inventory  for  VOC  is 
115.336  tons  VOC/day.  Therefore,  the 
control  measures  that  are  included  in 
the  1996  Control  Strategy  Projection  are 
adequate  to  meet  the  15%  rate  of 
progress  requirement. 

E.  Control  Measures 

The  total  emissions  reduction  for  Kent 
and  New  Castle  is  45.920  tons  per  peak 
ozone  season  day.  The  amount  of  VOC 
reduction  that  Delaware  needs  to  meet 
the  15%  rate  of  progress  requirement  is 
45.441  tons/day.  Therefore,  the  control 
measures  listed  in  the  tables  below  are 
adequate  to  meet  the  15%  rate  of 
progress  requirement. 


Control  Measures  and  Expected  VOC  Emissions  Reductions 

Control  measures  CreditaWe/norvcreditable  iJSSfltSS  V(>a(S) 

Point  Source  Controls 

RACT  Catch-ups  in  Kent  County: 

Solvent  Metal  Cleaning  .  Creditable  .  0.582 

Surface  Coating  of  Metal  Furniture .  Creditable  .  0.039 
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been  included  in  the  SIP  submittal  and 
an  analysis  of  their  acceptableness. 

1.  Stage  11  Vapor  Recovery.  The 
CAAA  requires  states  with  moderate 
and  above  ozone  nonattainment  areas  to 
submit  a  SIP  revision  requiring  owners 
or  operators  of  gasoline  dispensing 
systems  to  install  and  operate  a  system 
for  gasoline  vapor  recovery  of  emissions 
from  the  fueling  of  motor  vehicles. 
Delaware’s  Stage  II  Vapor  Recovery 
program.  Section  36  of  Delaware  Air 
Regulation  24,  includes  state 
ins|>ections  of  affected  facilities  every 
thr^  years.  Delaware  took  credit  for 
VOC  emissions  reductions  from  a  Stage 
II  Vapor  Recovery  program  with 
triennial  inspections  as  part  of  its 
required  15%  reduction.  Emissions 
reduction  from  this  type  of  program  are 
estimated  using  a  rule  effectiveness 
value.  The  rule  effectiveness  increases, 
if  the  program  is  conducted  with  annual 
state  inspections.  That  is,  the  program  is 
more  effective  at  reducing  VOC 
emissions  with  the  higher  inspection 
frequency.  Therefore,  Delaware  plans  to 
implement  an  annual  inspection 
program  for  Stage  II  Vapor  Recovery  as 
a  contingency  measiue. 

2.  Open  Burning.  Delaware  has 
adopt^  revisions  to  its  open  burning 
regulation  which  include  more  stringent 
restrictions  than  the  previous  version.  A 
portion  of  the  VOC  emissions 
reductions  resulting  from  the  open 
burning  regulation  will  be  used  as 
contingency  measures. 

Emissions  Reductions  From  Con¬ 
tingency  Measures  in  Tons  Per 


Peak  Ozone  Season  Day 

Contingency  measures 

VOC 

emissions 

reduc¬ 

tions 

Stage  II  Vapor  Recovery  with  Arv 

nual  Inspections  . 

Open  Riiming  . . 

0.619 

3.469 

Total  . 

4.088 

Proposed  Action 


EPA  has  evaluated  the  Delaware  15% 
RPP  SIP  submittal  for  consistency  with 
the  CAAA,  EPA  regulations,  and  EPA 
policy.  The  15%  RPP  SIP  submittal  will 
achieve  enough  reductions  to  meet  the 
15  percent  rate  of  progress  requirements 
of  section  182(b)(1)  of  the  CAAA.  In 
addition,  the  contingency  plans  in  the 
SIP  submittal  will  a^ieve  enough 
emission  reductions,  if  implemented,  to 
meet  the  three  percent  reduction 
requirement  under  172(c)(9)  of  the  . 
CAAA.  EPA  is  proposing  conditional 


approval  of  this  plan  revision  under 
section  110(k)(3)  and  Part  D. 

EPA  believes  that  approval  of  the 
control  measures  in  the  15%  RPP  will 
strengthen  the  Delaware  SIP.  Therefore, 
EPA  is  proposing  conditional  approval 
of  the  control  measures  in  the  15%  Rate 
of  Progress  and  Contingency  Plans. 

All  of  the  control  measures  which 
produce  creditable  reductions  in.VOCs 
have  been  approved  by  EPA  with  one 
exception.  Delaware  has  amended 
provision  of  its  vehicle  inspection  and 
maintenance  (1/M)  program  for  pressure 
testing  and  anti-tampering.  EPA  is, 
today,  via  a  separate  rulemaking,  also 
proposing  conditional  approval  of 
Delaware’s  amendments  to  its  enhanced 
I/M  SIP.  As  credits  from  that  program 
are  part  of  the  15%  plan,  EPA  must 
conditionally  propose  approval  of  the 
15%  plan  SIP  as  well. 

EPA  is  proposing  to  conditionally 
approve  Delaware’s  enhcmced  I/M  SIP  if 
Delaware  commits  within  30  days  of 
EPA’s  proposal  to  correct  the 
deficiencies  identified  in  our  proposed 
rulemaking  notice  on  the  I/M  SIP  by  a 
date  certain  within  1  year  of  the  final 
conditional  ruling.  If  Delaware  corrects 
the  deficiencies  by  that  date,  and 
submits  a  new  enhanced  I/M  SIP 
revision,  EPA  will  conduct  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
E)elaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware’s  I/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  is  proposing 
in  the  alternative  to  disapprove  the  I/M 
SIP  revision.  If  Delaware  does  make  a 
timely  commitment,  but  the  conditions 
are  not  met  by  the  specified  date  within 
1  year,  EPA  is  proposing  that  the 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  would  notify 
Delaware  by  letter  that  the  conditions 
have  not  b^n  met  and  that  the 
conditional  approval  of  the  enhanced 
I/M  SIP  has  converted  to  a  disapproval. 
Once  Delaware  satisfies  the  condition  of 
its  I/M  rulemaking  and  receives  full 
approval,  EPA  will  fully  approve  the 
15%  plan  SIP.  Conversely,  if  the  I/M 
rulemaking  converts  to  a  final 
disapproval,  EPA’s  conditional  approval 
of  the  15%  plan  SIP  would  also  convert 
to  a  disapproval. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
futine  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  any  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 


Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214—2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12868 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
CAAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v  US  EPA,  427  US 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 
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C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 

EPA  must  select  the  most  cost  effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significcmtly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action, 
Delaware  15%  Rate  of  Progress  Plan, 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  private  sector,  result 
from  this  action. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  Delaware 
15%  Rate  of  Progress  Plan  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-{K) 
and  part  D  of  the  CAAA,  and  EPA 
regulation  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Parts  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
regulations.  Nitrogen  oxide.  Reporting 
and  recordkeeping.  Ozone,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  24, 1997. 

W.  Michael  McCabe, 

Regional  Administrator,  Region  III. 

(FR  Doc.  97-2848  Filed  2-4-97;  8:45  ami 
BILUNO  COO€  6560-6(M> 


40  CFR  Part  52 

[DE-28-1007;  FRL-€684-a] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Delaware;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  conditional  approval. 

SUMMARY:  EPA  is  proposing  conditional 
approval  of  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Delaware.  This  revision  establishes  and 
requires  the  implementation  of  a  low 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  the 
counties  of  Kent  and  New  Castle.  The 
intended  effect  of  this  action  is  to 
propose  conditional'approval  of  the 
Delaware  enhanced  motor  vehicle  I/M 
program.  EPA  is  proposing  conditional 
approval  because  Delaware’s  SIP 
revision  is  deficient  in  certain  aspects 
with  respect  to  the  requirements  of  the 
Clean  Air  Act  and  EPA’s  I/M  program 
regulations.  EPA  regards  the  following 
deficiencies  of  the  Delaware  program  as 
those  most  significantly  affecting  the 
program’s  operation:  Lack  of  legal 
authority,  finalized  program  regulations, 
certain  testing  and  quality  control 
procedures,  waiver  requirements; 
program  evaluation  requirements, 
sufficient  quality  control  procedures 
and  requirements;  complete  equipment 
specifications;  specific  enforcement 
requirements;  certain  public 
information  and  consumer  enforcement 
requirements;  certain  public 
information  and  consumer  protection 
requirements;  sufficient  enforcement 
authority;  sufficient  test  documentation 
through  test  memoranda  and  procedural 
memoranda.  EPA  is  currently  working 
with  the  State  on  correcting  these 
deficiencies.  Elelaware  conducted  a 
public  hearing  on  December  18, 1996  on 
additional  revisions  to  the  Delaware 
I/M  SIP  which  are  intended  to  remedy 
some  of  the  deficiencies  noted  in  this 
notice.  However,  today’s  rulemaking 
applies  to  Delaware’s  I/M  SIP 
submissions  of  February  24, 1995  and 
November  30, 1995  which  are  currently 
pending  before  EPA.  EPA  expects  that 
Delaware  will  work,  promptly  to 
remedy  these  items,  through  future 
submissions  necessary  to  meet  the  I/M 
rule  requirements.  In  this  notice,  EPA 
cites  its  concerns  with  the  Delaware 
I/M  program.  While  some  of  these 
concerns  are  less  significant  to  the 
program.’s  immediate  success,  they  still 
need  to  be  corrected  so  as  to  achieve  the 
program’s  full  air  quality  protection 
potential.  This  action  is  taken  under 
section  110  of  the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 


19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  Air  Quality  Management 
Section,  Division  of  Air  and  Waste 
Management,  89  Kings  Highway,  PO 
Box  1401,  Dover,  Delaware,  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

T.  Wentworth,  P.E.  at  215566-2183  at 
the  EPA  Region  III  address  above,  or  via 
e-mail  at 

Wentworth.Paul@epamail.epa.gov. 

While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  Region  III  office. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  volatile  organic 
compounds  (VOC),  carbon  monoxide 
(CO)  and  nitrogen  oxide  (NOx) 
emissions.  An  imp>ortant  control 
measure  to  reduce  these  emissions  is  the 
implementation  of  a  motor  vehicle  I/M 
program.  Despite  being  subject  to  the 
most  rigorous  vehicle  pollution  control 
program  in  the  world,  cars  and  trucks 
still  create  toxic  contaminants,  about 
half  of  the  ozone  air  pollution  and 
nearly  all  of  the  carbon  monoxide  air 
pollution  in  United  States  cities.  Of  all 
highway  vehicles,  passenger  cars  and 
li^t-duty  trucks  emit  most  of  the 
vehicle-related  carbon  monoxide  and 
ozone-forming  hydrocarbons.  They  also 
emit  substantial  amoimts  of  nitrogen 
oxides  and  air  toxics.  Although  the  U.S. 
has  made  progress  in  reducing 
emissions  of  these  pollutants,  total  fleet 
emissions  remain  high.  This  is  because 
the  number  of  vehicle  miles  traveled  on 

U. S.  roads  has  doubled  in  the  last  20 
years  to  2  trillion  miles  per  year, 
offsetting  much  of  the  technological 
progress  in  vehicle  emission  control 
over  the  same  two  decades.  Projections 
indicate  that  the  steady  growth  in 
vehicle  travel  will  continue.  Ongoing 
efforts  to  reduce  emissions  from 
individual  vehicles  will  be  necessary  to 
achieve  our  air  quahty  goals. 

Today’s  cars  are  absolutely  dependent 
on  properly  functioning  emission 
controls  to  keep  pollution  levels  low. 
Minor  malfunctions  in  the  emission 
control  system  can  increase  emissions 
significantly,  and  the  average  car  on  the 
road  emits  three  to  four  times  the  new 
car  standard.  Major  malfunctions  in  the 
emission  control  system  can  cause 
emissions  to  skyrocket.  As  a  result,  10 
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to  30  percent  of  cars  are  causing  the 
majority  of  the  vehicle-related  pollution 
problem.  Unfortimately,  it  is  rarely 
obvious  which  cars  fall  into  this 
category,  as  the  emissions  themselves 
may  not  be  noticeable  and  emission 
control  malfunctions  do  not  necessarily 
afl^ect  vehicle  driveability. 

Effective  I/M  programs,  however,  can 
identify  these  problem  cars  and  assure 
their  repair.  I/M  programs  ensure  that 
cars  are  properly  maintained  during 
customer  use.  I/M  produces  emission 
reduction  results  soon  after  the  program 
is  put  in  place.  The  Clean  Air  Act  as 
amended  in  1990  {herein  referred  to  as 
the  Act)  requires  that  most  polluted 
areas  adopt  either  “basic”  or 
“enhanced”  I/M  programs,  depending 
on  the  severity  of  the  problem  and  the 
population  of  the  area.  The  moderate 
ozone  nonattainment  areas,  plus 
marginal  ozone  areas  with  existing  or 
previously  required  I/M  programs,  fall 
under  the  “basic”  I/M  requirements. 
Enhanced  programs  are  required  in 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  with  urbanized 
populations  of  200,000  or  more;  CO 
areas  that  exceed  a  12.7  parts  per 
million  (ppm)  design  value '  with 
urbanized  populations  of  100,000  or 
more  in  the  Northeast  Ozone  Transport 
Region  (OTR). 

“Basic”  and  “enhanced”  I/M 
programs  both  achieve  their  objective  by 
identifying  vehicles  that  have  high 
emissions  as  a  result  of  one  or  more 
malfunctions,  and  by  requiring  them  to 
be  repaired.  An  “enhanced”  program 
covers  more  of  the  vehicles  in  operation, 
employs  inspection  methods  that  are 
better  at  finding  high  emitting  vehicles, 
and  has  additional  features  to  better 
assure  that  all  vehicles  are  tested 
properly  and  effectively  repaired. 

Tne  Act  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattaiiunent  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 
The  Act  further  requires  each  area  to 
have  an  I/M  program  that  incorporates 
this  guidance  into  the  SIP.  Based  on 
these  requirements.  EPA  promulgated 
I/M  regulations  on  November  5, 1992 
(57  FR  52950,  codified  at  40  Code  of 


'  The  air  quality  design  value  is  estimated  using 
EPA  guidance.  Generally,  the  fourth  highest 
monitored  value  with  3  complete  years  of  data  is 
selected  as  the  ozone  design  value  because  the 
standard  allows  one  exceedance  for  each  year.  The 
highest  of  the  second  high  monitored  values  with 
2  complete  years  of  data  is  selected  as  the  carbon 
monoxide  design  value. 


Federal  Regulations  (CFR)  51.350- 
51.373,  herein  referred  to  as  the 
November  1992  Rule.  Flexibility 
amendments  to  this  rule,  which 
provided  for  a  low  enhanced  I/M 
performance  standard  were  published 
on  September  18. 1995  (60  FR  48029) 
and  additional  I/M  flexibility 
amendments  for  qualified  areas  in  the 
OTR  were  published  on  July  25, 1996 
(61  FR  39031). 

Under  sections  182(c)(3),  187(a)(6) 
and  187(b)(1)  of  the  Act,  any  area  having 
a  1980' Bureau  of  Census-Defined 
urbanized  area  populations  of  200,000 
or  more  and  that  is  either:  (1) 

IDesignated  as  serious  or  worse  ozone 
nonattainment  or  (2)  moderate  or 
serious  CO  attainment  areas  with  a 
design  value  greater  than  12.7  ppm. 
shall  implement  enhanced  I/M  in  the 
1990  Census-defined  urbanized  area. 

The  Act  also  established  the  OTR  in  the 
Northeastern  United  States  which 
includes  the  States  of  Maine,  Vermont, 
New  Hampshire.  Massachusetts,  Rhode 
Island,  Connecticut,  Pennsylvania,  New 
York,  New  Jersey,  Delaware,  Maryland, 
and  Northern  Virginia  and  the  District 
of  Columbia.  Sections  182(c)(3)  emd 
184(b)(1)(A)  of  the  Act  require  the 
implementation  of  enhanced  I/M 
programs  in  all  metropolitan  statistical 
areas  (MSAs)  located  in  the  OTR  that 
have  a  population  of  100,000  or  more 
people. 

EPA’s  rules  for  I/M  established  a  low 
and  high  enhanced  standard.  The  high 
enhanced  I/M  program  achieves  a 
greater  reduction  in  emissions 
(approximately  36%)  cmd  uses  a  highly 
technical  test  method.  The  low 
enhanced  I/M  performance  standard 
provides  flexibility  for  nonattainment 
areas  that  are  required  to  implement 
enhanced  I/M  programs  but  which  can 
meet  the  Act’s  emission  reduction 
requirements  for  reasonable  further 
progress  (commonly  referred  to  as  15% 
plans)  and  attainment  from  other 
sources  without  the  stringency  of  the 
high  enhanced  I/M  performance 
standard  (60  FR  48029).  All  other 
provisions  of  the  November  5, 1992  I/M 
rule,  except  as  revised  in  60  FR  48029 
for  extension  of  waivers  and 
expenditure  requirements,  remain 
applicable  to  states  available  for  low 
enhanced  I/M.  40  CFR  51.35(g)  provides 
that  states  may  select  the  low  enhanced 
performance  standard  if  they  have  an 
approved  SIP  for  15%.  In  today’s 
Federal  Register  EPA  is  also  proposing 
conditional  approval  of  Delaware’s  15% 
plan. 

The  I/M  regulation  also  establishes 
requirements  for  the  following:  Network 
type  and  program  evaluation;  adequate 
tools  and  resources;  test  frequency  and 


convenience;  vehicle  coverage;  test 
procedures  and  standards;  test 
equipment;  quality  control;  waivers  and 
compliance  via  diagnostic  inspection; 
motorist  compliance  enforcement; 
motorist  compliance  enforcement 
program  oversight;  quality  assurance; 
enforcement  against  contractors, 
stations  and  inspectors;  data  collection; 
data  analysis  and  reporting;  inspector 
training  and  licensing  or  certification; 
public  information  and  consumer 
protection;  improving  repair 
effectiveness;  compliance  with  recall 
notices;  on-road  testing;  SIP  revisions; 
and  implementation  deadlines.  The 
performance  standard  for  the  high 
enhanced  I/M  program  is  different  fi’om 
the  low  enhanced  program  in  that  the 
high  enhanced  performance  standard  is 
based  on  high-technology  transient  test, 
known  as  IM240,  for  new  technology 
vehicles  (i.e,  those  with  closed-loop 
control  and  especially,  fuel  injected 
engines),  including  a  transient  loaded 
exhaust  short  test  incorporating 
hydrocarbons  (HC),  CO  and  NOx 
outpoints,  and  evaporative  system 
integrity  (pressure)  test  and  an 
evaporative  system  performance  (purge) 
test.  The  low  enhanced  performance 
standard,  however,  allows  for  idle 
testing  in  place  of  high-tech  testing. 

Under  the  November  1992  I/M  Rule 
enhanced  I/M  programs  were  required 
to  initially  begin  phased-in 
implementation  by  January  1, 1995, 
with  final  full  implementation  slated  for 
January  1, 1996.  Due  to  recent  EPA  rule 
changes,  and  the  flexibility  afforded  by 
the  National  Highway  Systems 
Designation  Act  of  1995  (NHA),  EPA 
believes,  as  explained  below,  that  all 
states  should  1^  afforded  extra  time  to 
begin  full  implementation  of  their 
enhanced  I/M  programs. 

II.  Background 

Delaware  is  part  of  the  OTR  and 
contains  the  following  portions  of  the 
MSA  that  have  a  population  of  100,000 
or  more:  The  MSA  containing  Kent  and 
the  MSA  containing  New  Castle 
Counties.  Section  182(c)(3)  and 
184(b)(1)(A)  of  the  Act  requires  all  states 
in  the  OTR  region  which  contain  MSAs 
or  parts  thereof  with  populations  of 
100,000  or  more,  to  submit  a  SIP 
revision  for  an  enhanced  I/M  program. 
Furthermore,  both  Kent  and  New  Castle 
Counties  are  part  of  the  Philadelphia- 
Wilmington-Trenton  severe  ozone 
nonattainment  area.  Section  51.351(g)  of 
the  November  1992  I/M  rule  as 
amended  by  60  FR  48029  provides  that 
states  may  select  the  low  enhanced 
performance  standard  if  they  have  an 
approved  SIP  for  15%.  As  previously 
stated,  EPA  is,  today,  also  proposing 
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conditional  approval  of  Delaware’s  15% 
plan. 

On  February  17, 1995  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
officially  submitted  to  EPA  a  revision  to 
the  Delaware  SIP  for  an  I/M  program  in 
Delaware,  Kent  emd  New  Castle 
Counties.  The  submittal  consisted  of  a 
copy  of  the  final  regulations  in 
Regulation  Numbers  26  and  33  of  the 
Delaware  Regulations  Governing  the 
Control  of  Air  Pollution,  by  way  of 
Secretary  Order  number  95-A-0012.  On 
November  30, 1995  Delaware  officially 
submitted  the  performance  standard 
evaluation  as  a  supplement  to  the 
February  17, 1995  SIP  submittal.  The 
performance  standard  evaluation 
provides  for  a  low  enhanced  I/M 
program.  Regulation  26  provides  for  the 
requirement  that  all  repairs  be  done  by 
a  certified  repair  technician.  Regulation 
33  provides  for  pressure  test  and  anti¬ 
tampering  checlu  on  vehicles  in  Kent 
and  New  Castle  Counties. 

EPA’s  siunmary  of  the  requirements  of 
the  November  1992  I/M  Rule  as  found 
in  40  CFR  51.350  through  51.373,  and 
EPA’s  analysis  of  Delaware’s  submittal 
are  outlined  below.  A  more  detailed 
analysis  of  Delaware’s  submittal  is 
contained  in  a  Technical  Support 
Document  (TSD)  dated  11/27/96  which 
is  available  from  the  Region  in  office, 
listed  in  the  ADDRESSES  section.  Parties 
desiring  additional  details  on  the  federal 
I/M  regulation  are  referred  to  the 
November  5, 1992  Federal  Register 
notice  (57  FR  52950)  or  40  CFR  51.350- 
51.37,  as  well  as  the  I/M  Flexibility 
Amendments  in  the  September  18, 1995 
Federal  Register  notice  (60  FR  48029) 
and  the  additional  I/M  flexibility 
amendments  for  quafified  areas  in  the 
OTR,  published  on  July  25, 1996  at  (61 
FR  39031) 

m.  EPA’s  Analysis  of  Delaware’s  Low 
Enhanced  I/M  Program 

As  discussed  above,  section  182(c)(3), 
184(b)(1)(A).  87(a)(6)  and  187(b)(1)  of 
the  Act  require  that  States  adopt  and 
implement  regulations  for  an  enhanced 
I/M  program  in  certain  areas.  Based 
upon  EPA’s  review  of  Delaware’s 
submittal,  EPA  believes  Delaware  has 
not  completely  satisfied  all  aspects  of 
the  Act  and  the  November  1992  1/M 
Rule.  EPA  has  cited  the  deficiencies  of 
Delaware’s  low  enhanced  I/M  program, 
below.  EPA  proposes  to  conditionally 
approve  the  SIP  if  Delaware  commits 
within  30  days  of  this  proposal  to 


correct  the  deficiencies  identified  by 
this  document  by  a  date  certain  within 
1  year  of  the  final  conditional  ruling.  If 
Delaware  corrects  the  deficiencies  by 
that  date,  and  submits  a  new  SIP 
revision,  EPA  will  conduct  a  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware’s  I/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  proposes  in 
the  alternative  to  disapprove  the  SIP 
revision.  If  Delaware  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  1  year, 
EPA  proposes  that  this  rulemaking  will 
convert  to  a  final  disapproval.  EPA 
would  notify  Delaware  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  converted 
to  a  disapproval. 

Applicability — 40  CFR  51.350 

Sections  182(c)(3)  and  184(b)(1)(A)  of 
the  Act  and  40  CFR  51.350  require  all 
areas  that  eue  classified  as  serious  or 
worse  nonattainment  areas  and  states  in 
the  OTR  which  contain  MSAs  or  parts 
thereof  with  populations  of  100,000  or 
more  to  implement  an  enhanced  I/M 
program.  Areas  classified  as  marginal 
for  ozone  or  moderate  for  CO  shall  meet 
the  requirements  of  a  basic  I/M  program. 
Delaware  is  part  of  the  OTR.  Kent  and 
New  Castle  are  Delaware  counties  that 
fall  imder  the  November  1992  I/M  Rule. 
Kent  and  New  Castle  Counties  are 
classified  as  severe  nonattainment  for 
ozone  and  are  implementing  a  low 
enhanced  I/M  program. 

The  federal  I/M  regulation  requires 
that  legislation  authorizing  the  program 
shall  not  simset  prior  to  the  attainment 
deadline.  Delaware’s  legislation,  7 
Delaware  Code,  Chapter  67,  Section 
6702  provides  authority  to  implement 
the  program.  However,  this  legislation  is 
open  ended  and  does  not  specify  a  date 
certain  up  to  which  the  program  is  to 
continue.  EPA  needs  confirmation 
through  a  commitment  or  statement  by 
an  authorized  Delaware  official  that  the 
program  shall  remain  in  efiect  for  as 
long  as  required  by  law. 

Federal  I/M  regulation  requires  that 
SIPs  include  a  list  of  the  ZIP  codes  of 
all  areas  covered  by  the  I/M  program. 
This  is  not  contained  in  the  current 
IDelaware  SIP  submittal.  EPA  needs  to 
receive  a  submitted  document  that 
details  the  ZIP  codes  of  all  areas  covered 
by  the  I/M  program. 


Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  upon  a  commitment  from 
Delaware  within  30  days,  to  provide  a 
statement  from  an  authorized  official 
that  the  authority  to  implement 
Delaware’s  I/M  program  as  stated  above 
will  continue  through  to  attainment  and 
to  provide  ZIP  code  information  for  the 
affected  counties  under  the  I/M 
program.  Additional  information 
needed  to  remedy  the  deficiencies  in 
this  section  is  explained  in  §  51.350  of 
the  1/M  Rxile  and  the  list  in  the  TSD 
prepared  by  EPA  on  this  rulemaking. 

Enhanced  I/M  Performance  Standard — 
40  CFR  51.351 

In  accordance  with  the  Act  and  with 
the  November  1992  I/M  Rule,  the 
enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel,  controls,  and  the  following 
parameters:  network  type,  start  date,  test 
frequency,  model  year  coverage,  vehicle 
type  coverage,  exhaust  emission  test 
type,  emission  standards,  emissions 
control  device,  evaporative  system 
function  checks,  stringency,  waiver  rate, 
compUance  rate,  and  evaluation  date. 
The  emission  levels  achieved  by  the 
Delaware’s  program  design  shall  be 
calculated  using  the  most  current 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emissions  factor 
model.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  NOx  and  HC.  The  Delaware 
submittal  must  meet  the  low  enhanced 
I/M  performance  standard  for  HC  and 
NOx  in  Kent  and  New  Castle  Coimties. 

The  IDelaware  submittal  includes  a 
modeling  demonstration  of  the 
performance  standard  that  uses  the 
following  program  design  parameters. 
EPA  here  notes  that  not  all  of 
Delaware’s  parameter  assiunptions  are 
acceptable,  and  as  a  condition  of  this 
rulemaking  Delaware  must  remodel  its 
program  and  demonstrate  compliance 
with  the  I/M  performance  standard: 


Parameter 

Delaware’s  program 

Type  ...  .  . 

Centralized  test-only. 

1983  for  existing  programs;  1995  for  area  subject  to  the  1990  CAA. 

start  Date . 
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Parameter 

Delaware’s  program 

Frequency . 

Model  Years . 

VehiclR  type  coverage  . 

Biennial. 

1968  and  beyond. 

Light  duty  gasoline  vehicles  (LDGV),  Light  duty  gasoline  trucks  1  &  2 
(LDT1,  LDT2). 

Idle  testing  of  all  covered  vehicles. 

Hydrocarbons:  220  ppm  as  hexane  carbon  monoxide:  1 .2%. 

Pressure  test  and  visual  check  of  fuel  inlet  restrictor,  gas  cap,  catalytic 
convertor  For;  1968+  LDGV,  1970+  LDGT1  &  LDGT2. 

Pressure  decay  test  for  above  vehicle  types. 

20%  Pre  1981  models. 

3%.  ^ 

96%. 

1996, 1999,  2002,  2005,  and  2007. 

Exhaust  emission  test  type . 

Emission  starxJards  . 

Emission  control  . 

Evaporative  System . 

Stringency  rate . 

Waiver  rate  . 

Compliartce  rate . 

Evaluation  dates . 

The  federal  I/M  rule  requires  on-road 
testing  of  at  least  0.5%  of  the  subject 
vehicle  population,  or  20,000  whichever 
is  less,  as  a  supplement  to  the  periodic 
inspection  required  by  the  rule. 

Delaware  does  not  have  adopted 
regulations  that  implement  an  on-road 
testing  program.  Delaware  will  need  to 
adopt  regulations  requiring  on-road 
testing.  Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
pubUcation  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations  that  implement  an  on-road 
vehicle  testing  program  as  called  out  in 
§  51.351(b)  of  the  November  1992  I/M 
Rule.  Additional  information  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §  51.351  of  the  I/M  Rule 
and  the  list  in  the  TSD. 

Network  Type  and  Program 
Evaluation — 40  CFR  51.353 

The  enhanced  program  must  include 
an  ongoing  evaluation  to  quantify  the 
emission  Auction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  regulations. 
The  SIP  shall  include  details  on  the 
program  evaluation  and  shall  include  a 
schedule  for  submittal  of  biennial 
evaluation  reports,  data  from  a  State 
monitored  or  administered  mass 
emissions  test  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
a  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program.  In 
addition  to  these  requirements, 

Delaware  is  required,  in  accordance 
with  this  section  of  the  November  1992 
I/M  Rule,  to  provide  in  the  biennial 
report,  the  results  of  undercover  surveys 
of  inspector  effectiveness  related  to 
identifying  vehicles  in  need  of  repair. 
Also,  Delaware  is  required,  in  its 
biennial  reports,  to  provide  local  fleet 


emissions  factors  in  assessing  the  actual 
effectiveness  of  the  I/M  program. 

The  November  1992  I/M  Rule  requires 
that  SIPs  include  a  description  of  the 
evaluation  schedule  and  protocol,  the 
sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabling  the  evaluation  program. 

Delaware  has  legal  authority  to 
operate  a  motor  vehicle  program  as 
stated  in  7  E)elaware  Code,  Chapter  60, 
Section  6010.  However,  Delaware’s 
submittal  contains  no  narrative 
description,  regulations  or  procedures  to 
address  program  evaluation;  the 
network  type  is  not  specified;  and  there 
is  no  commitment  that  Delaware  will  in 
fact  evaluate  the  program. 

Regarding  program  evaluation 
elements,  EPA  needs  to  see  evidence 
through  procedures  and  or  regulation 
that  the  following  elements  are 
addressed;  (1)  A  provision  for  the  first 
biennial  evaluation  to  be  reported  to 
EPA  by  July  1997;  (2)  a  description  of 
the  evaluation  schedule,  protocol, 
sampling  methodology,  data  collection 
and  analysis,  and  the  resources  and 
personnel  for  the  evaluation  program. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
the  evaluation  schedule  and  protocol, 
the  sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabUng  the  evaluation  program. 
Additional  information  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §  51.353  of  the  I/M  Rule 
and  the  checklist  in  the  TSD. 


Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal  regulation  requires 
Delaware  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  fi'om  Delaware  or  local  general 
fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of 
Delaware’s  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  pubic  education  and 
assistance  and  other  necessary 
functions. 

Delaware’s  SIP  submittal  does  not 
provide  a  description  of  resorirces.  EPA 
is  aware  that  Delaware  has  funding 
through  the  1993  House  Bill  360  which 
dedicated  2.8  million  dollars  from  state 
traffic  fines/violations  to  be  used  for  the 
enhanced  I/M  program.  However,  a 
copy  of  the  enabling  legislation  for  these 
funds  was  not  included  in  Delaware’s 
submittals  pending  before  EPA.  EPA 
needs  to  receive  a  copy  of  the  document 
under  official  cover  as  well  as 
additional  details  on  how  the  program 
is  funded.  It  is  not  clear  what  monies 
are  u§ed  for  current  program  operation, 
pressure  test  equipment,  and  where 
funding  will  come  from  to  purchase 
equipment  to  perform  the  required  mass 
based  transient  test.  E)elaware  needs  to 
provide  these  details. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
pubUcation  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
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certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  detailed 
budget  plan  which  describes  the  source 
of  funds  for  personnel,  program 
administration,  program  enforcement, 
and  purchase,  of  equipment.  This 
submission  must  also  include 
information  on  the  number  of  personnel 
dedicated  to  the  quality  assurance 
program,  data  analysis,  program 
administration,  enforcement,  public 
education  and  assistance  and  other 
necessary  functions.  Additional 
information  required  to  remedy  the 
dehciencies  in  this  section  is  explained 
in  §  51.354  of  the  I/M  Rule  and  in  the 
TSD. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  test 
frequency,  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distemces  and 
regular  testing  hours. 

Delaware  has  stated  that  its  program 
is  a  biennial  testing  program,  but 
Delaware  does  not  have  adopted 
regulations  or  a  narrative  description  of 
the  program  test  frequency  or  what 
mechemisms  are  in  place  to  insure  short 
wait  times  for  the  motorist  during 
program  operation.  Furthermore,  the 
Delaware  SIP  does  not  identify 
safeguards  to  ensure  vehicles  will  be 
tested  on  schedule.  The  Delaware  SIP 
provides  no  regulations  that  require 
testing  stations  to  test  any  subject 
vehicle  presented  for  a  test  during  the 
station’s  operating  horirs. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
the  test  year  selection  scheme,  and  how 
the  test  frequency  is  integrated  into  the 
enforcement  process.  This  description 
must  include  the  legal  authority, 
regulations  or  contract  provisions  to 
implement  and  enforce  the  test 
frequency.  The  program  must  be 
designed  to  provide  convenient  service 
to  the  motorist  by  ensuring  short  wait 
times,  short  driving  distances  and 
regular  testing  hours.  Additional 
information  needed  to  remedy  the 


deficiencies  in  this  section  is  explained 
in  §  51.355  of  the  I/M  Rule  and  in  the 
TSD. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  1/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  Gross  Vehicle 
Weight  ^ting  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 

Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  Iraundaries, 
and  fleets  primarily  operated  within  the 
1/M  program  area  boundaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a).  Vehicles  which  are 
operated  on  federal  installations  located 
within  an  I/M  program  area  shall  be 
tested,  regardless  of  whether  the 
vehicles  are  registered  in  state  or  local 
I/M  area. 

The  federal  I/M  program  regulation 
requires  that  SIPs  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  cue 
routinely  operated  in  die  area  but  that 
may  not  be  registered  in  the  area.  There 
must  also  be  a  description  of  any  special 
exemptions  including  the  percentage 
and  number  of  vehicles  to  be  impacted 
by  the  exemption. 

Delaware’s  current  submission 
provides  no  breakdown  by  model  year 
and  weight.  Since  only  gasoline 
powered  internal  combustion  engines 
are  subject  to  the  program  as  provided 
in  Delaware  regulations  26  and  33,  fuel 
type  is  not  an  issue.  Additionally,  the 
Delaware  SIP  submittal  pending  before 
EPA  does  not  provide  for  an  accounting 
for  registered  vehicles  and  those 
required  to  be  registered  in  order  to 
provide  an  estimate  of  unregistered 
vehicles  subject  to  the  I/M  program.  It 
is  assumed  that  fleet  vehicles  are 
covered  in  the  current  regulations, 
however,  no  provisions  for  fleet  testing 
are  in  the  regulations  and  no  authority 


to  provide  for  fleet  testing  is  given. 

There  are  no  provisions  to  address 
testing  vehicles  registered  in  other 
program  areas.  The  Delaware  SIP 
sumittal  does  not  address  the  federal 
fleet  inspection  program.  Delaware's 
regulations  provide  for  vehicle 
exemptions  from  its  I/M  program, 
however,  the  Delaware  SIP  submittal 
does  not  include  an  estimate  of  vehicles 
or  a  percentage  of  the  subject  fleet  and 
no  accounting  is  made  in  Delaware’s 
emissions  reduction  analysis. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
vehicles  covered  by  Delaware’s  I/M 
program,  broken  down  by  model  year 
and  weight;  an  accounting  for  registered 
vehicles  and  those  required  to  be 
registered  in  order  to  provide  an 
estimate  of  unregistered  vehicles  subject 
to  the  1/M  program.  Delaware  also  ne^s 
to  submit  provisions  in  its  regulations 
that  provide  for  fleet  testing;  testing 
vehicles  registered  in  other  program 
areas;  and  provide  the  legal  authority  or 
rules  necessary  to  implement  fleet 
testing.  With  regard  to  the  fleet 
inspection  program,  Delaware  needs  to 
develop  regulations  and  procedures  that 
address  fleet  inspections  and  account 
for  this  in  its  vehicle  coverage  and  in 
the  modehng  of  the  performance 
standard.  Delaware  also  needs  to 
provide  information  on  exempted 
vehicles  regarding  number,  fleet 
percentage  and  accoimt  for  them  in  its 
emissions  reduction  analysis. 

Additional  information  needed  to 
remedy  deficiencies  noted  in  this 
section  is  explained  in  §  51.356  of  the 
I/M  Rule  and  in  the  TSD. 

Test  Procedures  and  Standards — 40 
CFR  51.357 

Written  test  procedures  and  pass/ fail 
standards  shall  be  established  and 
followed  for  each  model  yeeu*  and 
vehicle  type  included  in  the  program. 
Test  proc^ures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  document  entitled  “High-Tech  I/M 
Test  Procedures,  Emissions  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications”,  EPA-AA- 
EPSD-IM-93-1,  dated  April  1994.  The 
federal  I/M  regulations  also  require 
vehicles  that  have  been  altered  from 
their  original  certified  configvuation 
(i.e.,  engine  or  fuel  switching)  to  be 
tested  in  the  same  manner  as  other 
subject  vehicles. 

Delaware  has  provided  detailed  test 
procedmes  for  each  test  as  well  as  pass/ 
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fail  standards  for  each  applicable  model 
year  for  each  test.  However,  Delaware 
needs  to  assure  certain  procedures 
conform  with  procedures  contained  in 
Appendix  B  to  Subpart  S  of  the 
November  5, 1992  November  1992  I/M 
Rule.  Also  regulations/procedures  need 
to  be  provided  that:  (1)  Ensure  that 
initial  tests  are  performed  with  no  prior 
repair  or  adjustment  at  the  facility;  (2) 
provide  access  to  permit  owner 
observation;  (3)  provide  for  rejection  of 
vehicles  with  missing  components  or 
unsafe  conditions;  (4)  provide  for 
appropriate  retesting  of  primary  and 
secondary  components;  and  (5)  address 
fuel  and  engine  switching.  Delaware 
must  ensure  that  its  evaporative  test 
standards  match  EPA  approved 
standards. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SEP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  that  address  the  above 
deficimicies.  Additional  information 
needed  to  remedy  the  deficiencies  in 
this  section  is  explained  in  §  51.357  of 
the  1/M  Rule  and  in  the  TSD. 

Test  Equipment — 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measiuement  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  SIP 
submissions  include  written  technical 
specifications  for  all  test  equipment 
used  in  the  program.  The  specifications 
shall  describe  the  emission  analysis 
process,  the  necessary  test  equipment, 
the  required  featiu  js,  and  written 
acceptance  testing  criteria  and 
proc^ures. 

Delaware’s  submission  contains 
written  technical  specifications  that 
addresses  pass/fail  criteria,  calibration 
adjustments  and  quality  control  for  idle 
testing.  However  no  test  specifications 
are  provided  for  the  idle  or  pressure 
tests.  The  State’s  submission  does  not 
describe  equipment  acceptance  testing 
criteria  and  procedures.  'The  test 
equipment  is  capable  of  testing  all 
subject  vehicles,  however  written  test 
eqvupment  zpe-  :‘fications  are  not 
contained  in  the  submission. 
Additionally,  there  is  no  commitment  to 
update  test  equipment  and  no 
description  of  the  test  system 
configuration. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 


conditional  rulemaking,  regulations/ 
procedures  that  address  the  general 
deficiencies  noted  above.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.358  of  the  I/M  Rule  and  in  the 
TSD. 

Quality  Control — 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emissions  measurement  equipment 
is  calibrated  and  maintained  properly 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

IDelaware  has  provided  a  description 
of  quality  control  measures  for 
emissions  measurement  equipment, 
however,  the  remaining  requirements  of 
this  section  have  not  b^n  addressed. 
These  include  but  are  not  limited  to:  A 
quality  control  procedures  manual  or 
related  document;  proper  calibration 
measures  and  associated  record  keeping; 
preventive  maintenance  measures/ 
provisions  for  proper  recording  of 
quality  control  information.  In  addition, 
the  Delaware  SIP  does  not  contain 
provisions  for  maintenance,  calibration 
and  insuring  test  accuracy;  equipment 
specifications;  for  steady-state  and 
evaporative  test  equipment. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  E)elaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procediires  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  in  this 
section  is  explained  in  §  51.359  of  the 
I/M  Rule  and  the  checklist  in  the  TSD. 

IVoivers  &■  Compliance  via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulations  allows  feu* 
the  issuance  of  a  waiver,  which  is  a 
form  of  compUance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  appropriate 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consmner  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  us^  to  obtain  repairs 
before  expenditures  can  be  coimted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  failure.  The 


federal  regulation  allows  for  compliance 
via  a  diagnostic  inspection  after  failing 
a  retest  on  emissions  emd  requires 
quality  control  of  waiver  assurance.  The 
SIP  must  s6t  a  maximum  waiver  rate 
and  must  describe  corrective  action  that 
would  be  taken  if  the  waiver  rate 
exceeds  that  committed  to  in  the  SIP. 

Delaware  has  provisions  in  its 
regulations  for  issuance  of  waivers  and 
has  demonstrated  that  it  has  the 
necessary  legal  authority  to  issue  the 
waivers  and  administrate  the  waiver 
^stem.  It  establishes  the  minimum 
dollar  expenditure  amounts  for  waivers 
to  be  issued  in  the  areas  that  are 
required  to  implement  the  basic  I/M 
program.  However,  in  Kent  and  New 
Castle  Coimties,  where  the  low 
enhanced  program  applies,  the  same 
basic  waiver  rate  is  in  place.  This  does 
not  meet  the  minimiun  requirement  of 
$450  which  is  a  statutory  requirement  of 
the  Act. 

Time  extensions  are  part  of 
Delaware’s  rule  provisions,  but  these 
provisions  only  partially  fulfill  the 
requirements  regarding  time  extensions 
under  this  section.  The  Delaware  SIP 
provides  for  the  performance  of  a 
doemnented  physical  and  functional 
analysis  and  for  the  cut  point 
requirements  which  are  consistent  with 
EPA  requirements.  However,  the 
Delaware  SEP  contains  provisions  that 
only  partially  fulfill  the  requirements 
for  the  quality  control  of  waiver 
issuance. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies 
mentioned  above.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.360  of  the  I/M  Rule  and  in  the 
TSD. 

Motorist  Compliance  Enforcement — 40 
CFR  51.361 

The  federal  regulation  requires  that 
compliance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  SIPs  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implementation  and  enforce  the 
program,  and  a  commitment  to  a 
compliance  rate  to  be  used  for  modeling 
piuposes  and  to  be  maintained  in 
practice. 
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As  a  condition  for  this  approval, 
Delaware  needs  to  provide  EPA  with  the 
specific  details  of  its  Motorist 
Coniphcince  Enforcement  program. 
Although  Delaware  has  a  registration 
denial  system,  under  the  basic  I/M 
program,  no  details  have  been  provided. 
The  SIP  submittal  must  include  a 
commitment  to  maintain  a  specified 
enforcement  level  to  be  used  for 
modeling  purposes. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
,  commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  noted  above 
is  explained  in  §  51.361  of  the  I/M  Rule 
and  in  the  TSD. 

Motorist  Compliance  Enforcement 
Program  Oversight — 40  CFR  51.362 

The  federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedmes  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

Although  Delaware  has  motorist 
compliance  enforcement  oversight 
procedures/regulations,  they  were  not 
provided  in  the  SIP  submittal, 
specifically,  7  Delaware  Code,  Chapter 
67  for  enforcement  procedures.  These 
need  to  be  provided  to  EPA  along  with 
the  procedures  manual. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regiUations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  noted  above 
is  explained  in  §  51.362  of  the  I/M  Rule 
and  in  the  TSD. 

Quality  Assurance — 40  CFR  51.363 
An  ongoing  quality  assurance 
program  shall  l^  implemented  to 
discover,  correct,  and  prevent  fraud, 
waste  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 


performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  State  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

As  a  condition  for  approval,  Delaware 
needs  to  provide  the  ^A  details  of  its 
existing  quality  assurance  program  that 
fulfill  the  detailed  requirements  listed 
in  §  51.363  of  the  I/M  rule. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  of  this 
section.  Additional  information  needed 
to  'emedy  the  deficiencies  in  this 
section  is  explained  in  §  51.363  of  the 
I/M  Rule  and  in  the  TSD. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — 40  CFR  51 .364 

Enforcement  against  licensed  stations, 
contractors,  and  inspectors  shall  include 
swift,  sure,  effective  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed^against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  benefits, 
rmless  constitutionally  prohibited.  An 
official  opinion  explaining  emy  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resources 
which  will  support  this  function. 

7  Delaware  Code,  Chapter  60,  section 
6010  provides  general  authority  to 
Secretary  to  adopt  regulations  necessary 
to  implement  program.  However, 
Delaware  has  provided  no  procedures 
that  address  any  requirements  of  this 
section.  No  specific  regulation  is 


provided  for  enforcement  against 
stations,  inspectors,  or  contractors,  nor 
is  a  penalty  schedule  provided. 

Delaware  has  not  demonstrated  that  it 
has  existing  regulations  under  the  basic 
I/M  program. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations,  rules  and  procedures  that 
address  the  deficiencies  of  this  section. 
Additional  information  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §  51.364  of  the  I/M  Rule 
and  in  the  TSD. 

Data  Collection  Section — 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
retired  under  40  CFR  §  51.359. 

Delaware’s  SIP  did  not  address  data 
collection.  Delaware  needs  to  either 
demonstrate  that  it  has  existing  data 
procedures  that  meet  the  requirements 
of  this  section  or  develop  and  submit 
regulations/provisions/procedures  that 
meet  this  requirement. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.365  of  the  I/M  Rule  and  in  the 
TSD. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  Delaware 
and  EPA.  The  federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  which  summarize 
activities  performed  for  each  of  the 
following  programs:  Testing,  quality 
assurance,  quality  control  and 
enforcement.  These  reports  are  to  be 
submitted  by  July  of  each  year  and  shall 
provide  statistics  for  the  period  from 
January  to  December  of  the  previous 
year.  A  separate  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations. 
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legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  have  been 
corrected. 

Delaware’s  SIP  did  not  address  data 
analysis  and  reporting  provisions. 
Delaware  needs  to  either  show  EPA  that 
it  has  existing  data  analysis  procediues 
that  meet  the  requirements  of  this 
section  or  develop  and  submit 
regulations/provisions/  procediues  that 
meet  this  requirement. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.366  of  the  I/M  Rule  and  in  the 
TSD. 

Inspector  Training  and  Licensing  or 
Certification — 40  CFR  51.367 

The  federal  I/M  regulations  requires 
all  inspectors  to  be  formally  trained  and 
Ucensed  or  certified  to  perform 
inspections. 

Regulation  26,  Section  8  and 
Regulation  33,  Section  8  requires 
certification  of  motor  vehicle  officers. 
These  regulations  also  have  provisions 
stipulating  that  motor  vehicle  officers 
complete  a  training  course  approved  by 
the  Delaware  Division  of  Motor 
Vehicles.  However,  no  description  of 
the  training  course  is  given  in  the 
submission. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procediues  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.367  of  the  I/M  Rule  and  in  the 
TSD. 

Public  Information  and  Consumer 
Protection — 40  CFR  51.368 

The  federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection. 

Delaware  ne^s  to  provide 
provisions/measiues  that  it  will 
implement  to  protect  the  consumer  and 
provide  for  public  awareness. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 


publication  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.368  of  the  1/M  Rule  and  in  the 
TSD. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
Sffi  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  federal 
regulation  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 

EPA  understands  that  the  Delaware 
Department  of  Natiural  Resources  and 
Environmental  Control  (DNREC)  is 
jointly  developing  a  technician  training 
course  with  the  Delaware  Community 
College.  The  Delaware  SIP  must  include 
information  on  this  program  as  well  as 
provisions  for  monitoring  performance 
of  repair  facilities. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  day»of  the 
pubhcation  of  this  notice,  Delaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.369  of  the  I/M  Rule  and  in  the 
TSD. 

Compliance  with  Recall  Notices — 40 
CFR  51.370 

The  federal  regulation  requires  that 
Delawares  establish  methods  to  ensure 
that  vehicles  which  are  subject  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehicle  registration. 

Delaware  must  address  all  the 
provisions  for  recall  notices  under  the 
federal  regulation  and  noted  in  the  TSD 
and  as  required  under  §  51.370  of  the 
November  1992  I/M  Rule. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware’s 


commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  in  this  Section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.370  of  the  I/M  Rule  and  in  the 
TSD. 

On-Road  Testing — 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emissions  test  and 
are  found  to  be  high  emitters  as  a  result 
of  an  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  test. 

No  legal  authority  to  implement  an 
on-road  testing  program  was  included  in 
the  Delaware  SIP.  The  general  authority 
to  implement  a  program  may  be 
sufficient  to  require  on-road  testing, 
however,  Delaware  has  no  regulations  in 
place  to  implement  on-road  testing. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  E)elaware’s 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.371  of  the  I/M  Rule  and  in  the 
TSD. 

State  Implementation  Plan  Submittals/ 
Subrnission  Deadlines — 40  CFR  51.372 
through  51.373 

_  Delaware’s  submittal  contains  the 
following:  (1)  The  legislative  authority 
to  implement  the  program;  (2) 
Regulation  33  that  adds  a  requirement 
for  a  pressure  test  and  anti-tampeiing 
checks  on  light  duty  vehicles  1968  and 
newer  and  light  duty  trucks  1970  and 
newer  in  Kent  and  New  Castle  Counties; 
(3)  Regulation  26  that  adds  a 
requirement  that  repairs  on  1981  and 
later  model  year  vehicles  be  performed 
by  certified  repair  technicians  to  qualify 
for  a  waiver.  This  program  became 
effective  on  January  1, 1997;  and  (4)  the 
low  enhanced  performance  standard 
evaluation.  Delaware  has  indicated  that 
its  pressure  test  and  anti-tampering 
program  was  effective  as  of  January  1, 
1995. 
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Delaware  has  demonstrated  that  the 
program  meets  the  low-enhanced 
performance  standard.  Delaware  has 
shown  that  program  will  achieve  an  air 
quality  benefit.  However,  there  are  some 
specific  administrative  requirements  of 
the  rule  that  they  have  not  addressed. 
Delaware  has  not  adequately  addressed: 
The  waiver  requirements;  on-road  ‘ 
testing  requirements;  program 
evaluation  using  mass  based  transient 
test  procedure;  specifics  on  network 
type  and  test  frequency;  sufficient 
quality  control  procedures  and 
requirements;  complete  equipment 
specifications;  specific  enforcement 
requirements;  public  information  and 
consumer  protection  requirements; 
sufficient  enforcement  authority; 
sufficient  test  document  through  test 
memoranda  and  procedural 
memoranda. 

EPA  imderstands  that  Delaware  has 
adopted  certain  legislation  and 
procedures  that  were  not  included  in 
the  submittals  pending  before  EPA. 

Once  legislation,  regulations  and/or 
procedmes  have  gone  through  the 
adoption  process,  they  will  need  to  be 
officially  submitted  to  EPA  as  a  SIP 
revision  supplement  to  the  I/M  SIP. 
Where  new  regulations/procedures  are 
developed,  the  public  notice  and 
hearing  process  in  section  110  of  Act 
must  be  followed.  EPA  has  a  list  of 
missing  procediural  manuals  and 
enabling  legislation  in  the  TSD  prepared 
on  this  rulemaking.  EPA  believes  that 
most  of  the  noted  deficiencies  can  be 
addressed  through  regulation 
amendments  and  procedvue  manuals. 
The  one  exception  is  the  lack  of 
provisions  establishing  a  $450  waiver 
limit  as  prescribed  in  the  Act.  All  states 
with  enhanced  programs  are  required  to 
have  this  limit.  EPA  also  remains 
concerned  about  how  Delaware  can 
maintain  a  3%  waiver  limit  using  a 
$200/$75  waiver  amoimt.  EPA  believes 
that  the  extension  of  the  waiver 
deadline  called  out  in  the  I/M  rule,  as 
revised  in  60  FR  48029,  will  afford 
Delaware  the  opportimity  to  improve 
technician  training  so  that  by  1998,  the 
majority  of  vehicles  would  be  repaired 
below  the  CPI  adjusted  $450  minimum 
waiver  amount.  Nevertheless,  Delaware 
must  take  corrective  action  to  address 
the  waiver  requirements  and  must  also 
must  take  corrective  action  if  the  waiver 
rate  exceeds  that  provided  for  in  the 
Delaware  SIP. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  upon  a  commitment  from 
Delaware  within  30  days,  to  adopt  and 
submit  final  regulations  to  EPA  and  cure 
all  of  the  deficiencies  related  to  this 
section  of  the  November  1992  I/M  Rule 


as  explained  above,  by  a  date  certain 
within  1  year.  If  Delaware  fails  to  make 
the  commitment,  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Delaware  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rule  making  to  a 
disapproval  at  that  time  by  letter. 

EPA’s  review  of  the  material  indicates 
that  with  the  conditions  described 
above,  Delaware  has  adopted  a  low 
enhanced  I/M  program  in  accordance 
with  the  requirements  of  the  Act.  EPA 
is  proposing  to  conditionally  approve 
the  Delaware  I/M  SIP  revision  which 
was  submitted  to  this  office  on  February 
24, 1995  and  November  30, 1995  subject 
to  the  conditions  described  above.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
offices  listed  in  the  Addresses  section  of 
this  notice. 

Proposed  Action 

EPA  proposes  to  conditionally 
approve  the  SIP  if  Delaware  commits 
within  30  days  of  this  proposal  to 
correct  the  deficiencies  identified  by 
this  docmnent  by  a  date  certain  within 
1  year  of  the  final  conditional  ruling.  If 
Delaware  corrects  the  deficiencies  by 
that  date,  and  submits  a  new  SIP 
revision,  EPA  will  conduct  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware’s  1/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  proposes  in 
the  alternative  to  disapprove  the  SIP 
revision.  If  Delaware  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  1  year, 
EPA  proposes  that  this  rulemaking  Will 
convert  to  a  final  disapproval.  EPA 
would  notify  Delaware  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  converted 
to  a  disapproval. 

Under  tne  Regulatory  Flexibifity  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  emy  proposed  or 
final  rule  on  small  entities.  5  U.S.C. ,  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  requirements 
that  Delaware  is  already  imposing. 


Therefore,  because  the  Federal  SIP 
approval  does  not  impose  any  new 
requirements,  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  natme  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(a)(2). 

If  the  conditional  approval  is 
converted  to' a  disapproval  under 
section  llO(k),  bas^  on  Delaware’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of 
Delaware’s  submittal  would  not  affect 
its  state-enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  would  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  should  this 
approval  convert  to  a  disapproval,  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  it 
would  not  remove  existing  requirements 
nor  would  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 
(“Unfunded  Memdates  Act”),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
acconl^any  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  Delaware, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
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Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

If  Delaware  fails  to  meet  any  of  the 
conditions  of  this  approval  action,  the 
EPA  Regional  Administrator  would 
directly  make  a  finding,  by  letter,  that 
the  conditional  approval  had  converted 
to  a  disapproval  and  the  clock  for 
imposition  of  sanctions  under  secti  )n 
179(a)  of  the  Act  would  start  as  of  the 
date  of  the  letter.  Subsequently,  a  notice 
would  be  published  in  the  Federal 
Register  announcing  that  the  SIP 
revision  has  been  disapproved. 

The  Administrator’s  aecision  to 
approve  or  disapprove  the  Delaware  1/ 

M  SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)  (A)-(K)  of  the  Clean  Air  Act, 
as  amended,  and  EPA  regulations  in  40 
CFRPart51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  24, 1997. 

W.  Michael  McCahe, 

Regional  Administrator,  Region  HI. 

IFR  Doc.  97-2847  Filed  2-4-97;  8:45  am) 
NLUNQ  CODE  a660-60-P 


40  CFR  Parts  72, 73, 74, 75, 77,  and  78 

[FRL-5684-6] 

RIN  2060-AF43,  AF46,  and  AF47 

Acid  Rain  Program;  Permits, 

Allowance  System,  Sulfur  Dioxide  Opt* 
Ins,  Continuous  Emission  Monitoring, 
Excess  Emissions,  and  Appeal 
Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  comment 
period  on  proposed  rule. 

summary:  On  December  27, 1996  (61  FR 
68340),  the  Environmental  Protection 
Agency  (EPA)  promulgated  a  proposed 
rule  revising  the  permits,  allowance 
system,  sulfur  dioxide  opt-ins, 
continuous  emission  monitoring,  excess 
emissions,  and  appeal  procedures  rules. 
The  proposed  rule  streamlines  the  Acid 


Rain  Program  while  still  ensuring 
achievement  of  its  statutory  goals  of 
reducing  sulfur  dioxide  and  nitrogen 
oxides  emissions  and  the  adverse  health 
and  ecological  impacts  of  acidic 
deposition.  EPA  is  extending  the 
comment  period  so  that  comments  on 
the  proposed  rule  are  due  on  February 
10, 1997. 

DATES:  Comments  on  the  December  27, 
1996,  proposed  rule  must  be  received  on 
or  before  February  10, 1997. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  in  duplicate  to  EPA 
Air  Docket  Section  (6102),  Waterside 
Mall,  Room  M1500, 1st  Floor,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 

Docket.  Docket  No.  A-95-56 
containing  supporting  information  used 
to  develop  the  proposal  is  av£ulable  for 
public  inspection  and  copying  fi^m  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA’s  Air  Docket  Section  at 
the  above  address.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski,  at  (202)  233-9074,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Acid  Rain  Division 
(6204 J),  Washington  D.C.  (concerning 
revisions  of  parts  73  and  75);  Dwight  C. 
Alpem,  Attorney-advisor,  at  (202)  233- 
9151  (same  address)  (concerning  all 
other  revisions):  or  the  Acid  Rain 
Hotline,  at  (202)  233-9620. 
SUPPLEMENTARY  INFORMATION:  On 
January  24, 1997,  EPA  received  a 
request  that  the  period  for  submission  of 
comments  on  the  December  27, 1996, 
proposed  rule  be  extended  for  14  more 
days.  EPA  has  considered  the  extension 
request  as  well  as  the  importance  of 
completing  this  rulemaking 
expeditiously.  In  light  of  these 
considerations,  EPA  extends  the 
comment  period  to  February  10, 1997. 

Dated:  January  28, 1997. 

Brian  J.  McLean, 

Director,  Acid  Rain  Program,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  97-2844  Filed  2-4-97;  8:45  am) 
BILLING  CODE  6S60-60-P 


40  CFR  Part  180 

[OPP-300451;  FRL-6584-6] 

Formic  Acid;  Proposed  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
exemptions  from  the  requirement  of  a 


tolerance  for  residues  of  the  biochemical 
pesticide  formic  acid  in  or  on  honey  and 
beeswax  when  used  to  control  tracheal 
mites  in  bee  colonies  and  applied  in 
accordance  with  accepted  apiarian 
practices. 

DATES:  Comments,  identified  by  the 
docket  control  number  [OPP-300451], 
must  be  received  on  or  before  March  7, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resovu'ces  Bremch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm,  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  w'ith 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  record  by 
EPA  without  prior  notice.  The  public 
record  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Comments  emd  data  may  also  be 
submitted  electronically  by  sending 
electronic  medl  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  vdll  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number,  [OPP-300451].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
unit  rv.  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail*  Diana  M.  Home,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Environmental  Protection  Agency,  401 
M  St.,  SW„  Washin^on,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  5-W57,  CSI,  2800 
Crystal  Drive,  Arlington,  VA,  (703)  308- 
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8367;  e-mail: 

home.diana@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  6, 1996  (61 
FR  40841),  EPA  issued  a  notice  (FRL- 
5389-1)  that  IR-4,  Cook  College,  P.O. 
Box  231,  Rutgers,  The  State  University 
of  New  Jersey,  New  Brunswick,  NJ 
08903-0231,  on  behalf  of  Mann  Lake, 
Ltd.,  Coimty  Road  40  and  First  St., 
Hackensack,  MN,  56452,  had  submitted 
pesticide  petition  (PP)  6E4700  under 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  21  U.S.C. 
346a,  proposing  to  amend  40  CFR  part 
180  by  exempting  tolerances  for 
residues  of  the  biochemical  pesticide 
formic  acid  in  or  on  honey  and  beeswax. 
This  document  represents  an  EPA 
proposal  to  establish  exemptions  from 
the  requirement  of  a  tolerance  for 
residues  of  the  biochemical  pesticide 
formic  acid  in  or  on  honey  and  beeswax, 
when  applied  as  a  honeybee  miticide  in 
accordance  with  accepted  apiarian 
practices.  EPA  is  proposing  this 
regulation  pursuant  to  section 
408(e)(1)(B)  of  FFDCA. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170, 110  Stat. 
1489)  was  signed  into  law  August  3, 
1996.  FQPA  amends  both  the  FFDCA, 

21  U.S.C.  301  et  seq.,  and  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C.  136  et  seq..  The 
FQPA  amendments  went  into  effect 
immediately.  Among  other  things, 

FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
luider  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  only  if  EPA 
determines  that  the  exemption  is  “safe.” 
Section  408(c)(2)(A)(ii)  defines  “safe”  to 
mean  that  “there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  and  to  “ensure  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue...”  and  specifies 
factors  EPA  is  to  consider  in 
establishing  an  exemption.  Section 
408(c)(3)(B)  provides  for  circumstances 


where  no  need  exists  for  a  practical 
method  for  detecting  and  measuring 
levels  of  pesticide  chemical  residue  in 
or  on  food. 

In  light  of  FQPA,  EPA  is  engaged  in 
an  intensive  process,  including 
consultation  with  registrants.  States, 
and  other  interested  stakeholders,  to 
make  decisions  on  the  new  policies  and 
procedures  that  will  be  appropriate  as  a 
result  of  enactment  of  FQPA.  This 
process  will  generally  delay  the  review 
of  food  use  applications,  particularly 
those  involving  exposme  to  children. 
EPA  will  publish  a  notice  in  the  Federal 
Register  soon  summarizing  the 
requirements  of  FQPA,  indicating  how 
EPA  intends  to  meet  those 
requirements,  and  describing  actions 
necessary  to  assure  that  EPA  complies 
with  the  law.  However,  EPA  also 
intends  to  continue  to  issue  tolerances 
and  exemptions  in  the  interim  pending 
publication  of  that  notice.  EPA  also 
intends  to  issue  interim  guidance  to 
States  and  others  on  how  EPA  will 
implement  section  408  in  the  near 
future. 

In  deciding  to  issue  tolerances  and 
exemptions  early  in  the  process  of 
FQPA  implementation,  ^A  recognizes 
that  it  will  be  necessary  to  make 
decisions  about  the  new  FFDCA  section 
408,  including  the  new  safety  standard. 
In  establishing  tolerances  and 
exemptions  diuing  this  interim  period 
before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  sei.tion 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  tolerance  and  exemption 
decisions  will  be  made  on  a  case-by¬ 
case  basis  and  will  not  bind  EPA  as  it 
proceeds  with  further  rulemaking  and 
policy  development.  EPA  intends  to  act 
on  tolerances  emd  exemptions  that 
clearly  qualify  under  the  law. 

n.  Risk  Assessment  and  Statutory 
Findings 

Consistent  with  section  408(c)(2)(B), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Formic  acid  occurs  naturally  in  honey  at 
levels  up  to  138  parts  per  million  (ppm), 
with  natural  concentrations  found  most 
often  in  the  9  to  100  ppm  range, 
depending  upon  the  source  of  the 
nectar.  It  is  also  a  natural  component  of 
cheeses  (9  to  28  ppm),  peaches  (6.5 
ppm),  and  other  foods.  In  addition,  the 
product  label  requires  that  formic  acid 
treatment  be  discontinued  at  least  4 
weeks  before  the  beginning  of  surplus 
honey  flow.  This  will  effectively 


discontinue  formic  acid  use  6  weeks 
before  honey  harvest.  Residue  studies 
suggest  that  this  interval  is  sufficient  to 
preclude  residues  of  formic  acid  above 
backgroimd  levels  naturally  found  in 
honey.  The  U.S.  Food  and  Drug 
Administration  (FDA)  permits  formic 
acid  to  be  used  as  a  synthetic  flavoring 
agent  in  foods  (21  CFR  172.515),  and 
has  included  ethyl  formate  in  its  fisting 
of  substances  (21  CFR  184.1295)  added 
directly  to  human  food,  which  have 
been  found  to  be  Generally  Recognized 
as  Safe  (GRAS). 

EPA  has  reviewed  the  toxicology  data 
base  for  formic  acid  and  has  sufficient 
data  to  assess  the  hazards  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(c)(2),  for  the 
exemption  from  the  requirement  of  a 
tolerance.  EPA’s  assessment  of  the 
exposure,  including  dietary  exposure, 
and  risks  associated  with  establishing 
this  exemption  follows. 

A.  Toxicological  Profile 

The  mammalian  toxicological  data 
considered  in  support  of  the  exemption 
frtjm  the  requirement  of  a  tolerance  for 
formic  acid  include  the  following 
studies  available  in  the  published 
literature:  Acute  oral  LDso  studies  in 
rats,  mice,  and  dogs;  acute  inhalation 
studies  in  rats  and  mice,  eye  and  skin 
irritation  studies  in  rabbits,  subchronic 
inhalation  studies  in  rats  and  mice,  and 
an  Ames/ Salmonella  mutagenicity  assay 
with  and  without  rat  liver  S9  activation. 

The  results  of  these  studies  indicate 
that  formic  acid  has  very  low  toxicity  by 
the  oral  route.  Formic  acid  has  an  acute 
oral  LDso  of  1,100  mg/kg  in  rats;  700  mg/ 
kg  in  mice;  and  4,000  mg/kg  in  dogs. 
However,  formic  acid  is  a  severe  eye 
irritant,  and  corrosive  to  the  skin.  The 
inhalation  LGso  is  15  gm/m^  in  rats  and 
6,200  mg/m^  in  mice.  At  100  ppm  the 
vapors  are  “immediately  dangerous  to 
fife  and  health”  for  humans,  causing 
respiratory  irritation,  tearing,  coughing 
and  headache  followed  in  6  to  8  hours 
by  pulmonary  edema,  dizziness,  frothy 
expectoration,  and  cyanosis  (bluish  skin 
discoloration  due  to  lack  of  oxygen  in 
the  blood).  Breathing  lower 
concentrations  over  time  can  lead  to 
erosion  of  the  teeth,  local  tissue  death 
in  the  jaw,  bronchial  irritation  with 
chronic  cough,  frequent  attacks  of 
bronchial  pneumonia,  and 
gastrointestinal  disturbances.  The 
OSHA  standard  for  occupational 
exposure  is  5  ppm.  Formic  acid  was  not 
mutagenic  in  the  Ames/ Salmonella 
assay. 

B.  Aggregate  Exposure 

The  potential  dietary  exposure  of  the 
general  public  to  formic  acid  residues 
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resulting  from  its  use  in  bee  hives  for 
the  control  of  tracheal  mites  is  not 
expected  to  raise  backgroimd  levels 
naturally  found  in  honey  and  beeswax. 

In  general,  other  potential  sources  of 
exposure  to  pesticide  residues  are  those 
found  in  drinking  water  and  exposure 
from  residential  uses  of  pesticides. 

Since  this  use  of  formic  acid  is  not 
expected  to  result  in  environmental 
residues  of  any  kind,  and  since  there  are 
no  other  registered  pesticidal  uses  of 
formic  acid,  either  residential  or 
otherwise,  exposure  from  these 
additional  sources  is  not  expected.  The 
public  is  exposed  to  formic  acid  through 
its  use  as  a  direct  food  additive  and 
because,  as  mentioned,  it  is  a  natiually 
occurring  substance  in  honey  (and  other 
foods). 

Because  of  the  very  low  oral  toxicity 
of  formic  acid  and  because  of  the  fact 
that  its  presence  in  the  diet  is,  for  the 
most  part,  as  a  naturally-occmring  food 
ingredient,  EPA  does  not  believe  that 
there  is  any  reason  to  be  concerned 
about  the  potential  for  cumulative 
effects  of  formic  acid  and  other 
substances  that  have  a  common 
mechanism  of  toxicity. 

C.  Safety  Determinations 

1.  U.S.  population  in  general.  Formic 
acid  occurs  naturally  in  honey  at 
varying  leyels  depending  upon  the 
nectar  source  available  to  the  bees.  Data 
from  oral  studies  shows  formic  acid  to 
be  of  very  low  toxicity.  The  FDA  sdlows 
the  use  of  formic  acid  £is  a  synthetic 
flavoring  agent  in  foods,  and  has  listed 
ethyl  formate  as  GRAS.  This  use  of 
formic  acid  is  permitted  only  if  the  level 
in  food  of  the  added  formic  acid  is  far 
below  the  natural  backgroimd  levels  of 
formic  acid  in  honey.  Use  of  formic  acid 
against  bee  mites  according  to  label 
directions  is  not  expected  to  raise 
residues  above  backgroimd  levels 
naturally  occurring  in  honey  and 
beeswax,  or  result  in  environmental 
residues  of  any  kind.  In  addition,  there 
currently  exist  no  other  registered 
pesticidal  uses  of  foimic  acid. 

Because  there  are  essentially  no 
residues  resulting  from  the  proposed 
pesticidal  use,  EPA  believes  there  are  no 
dietary  risk  concerns  with  such  use. 
Further,  even  taking  into  account 
natural  sources  of  formic  acid  in  the  diet 
and  formic  acid’s  use  as  a  food  additive, 
EPA  has  concluded  that  aggregate 
exposure  to  residues  of  formic  acid  in 
food  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health, 
liius,  EPA  finds  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  formic 
acid  residues.  Accordingly,  EPA 
determines  that  exempting  formic  acid 


from  the  requirement  for  a  tolerance  is 
safe.  However,  given  the  corrosive 
nature  of  formic  acid,  as  it  is  applied  in 
the  beehive,  potential  acute  effbt.ls 
resulting  from  occupational  exposure 
are  of  concern  to  the  Agency  and  will 
be  addressed  by  precautionary  labeling 
required  for  registration. 

2.  Infants  and  children.  EPA  has 
determined  that  the  toxicity  and 
exposure  data  are  sufficiently  complete 
to  adequately  address  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  formic  acid.  For 
the  reasons  given  above,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
,  children  from  aggregate  exposure  to 
formic  acid  residues. 

D.  Other  Considerations 

The  Agency  proposes  to  establish 
exemptions  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  the  Agency  has 
concluded  that  analytical  methods  are 
not  required  for  enforcement  purposes 
for  formic  acid. 

E.  Response  to  Comments 

Four  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Three  of  the  commenters  urged  the 
Agency  to  proceed  with  registration  and 
to  grant  the  tolerance  exemption  for 
formic  acid.  The  emergency  situation 
which  exists  among  apiarists  nation¬ 
wide  due  to  the  impacts  of  tracheal 
mites  on  bee  survival  and  honey 
production  was  cited  in  support  of  the 
registration  and  tolerance  exemption.  In 
addition,  it  was  noted  that  formic  acid 
is  currently  used  in  peuls  of  Europe  and 
in  Canada,  and  that  tons  of  European 
honey  are  imported  into  the  United 
States  annually.  Finally,  it  was  noted 
that  formic  acid  is  naturally  occurring  in 
honey  to  a  variable  degree,  depending 
upon  the  source  of  the  nectar.  One 
commenter  expressed  concern  regarding 
impacts  of  formic  acid  on  bee  egg 
hatchability,  larval  survivability,  and 
bee  behavior,  noting  a  lack  of  studies 
designed  to  assess  these  potential 
impacts.  Although  these  last  comments 
relate  primarily  to  whether  the  pesticide 
should  be  registered  under  FIF^,  EPA 
will  explain  here  its  response.  The 
Agency  is  aware  of  formic  acid  use 
experience  in  Canada,  where 
dehydrated  eggs,  dead  young  larvae,  and 
dead  queens  were  observed,  when  85 
percent  formic  acid  was  applied,  or 
when  application  occurred  at  extremely 
high  temperatures.  However,  minim€d 
negative  impact  was  noted  when  65 
percent  formic  acid  was  applied. 
Proposed  label  statements  warn  of 
potential  queen  rejection  and  a  possible 


slight  increase  in  bee  mortality  if  formic 
acid  is  applied  at  temperatures  above 
90"  F.  Finally,  section  8(a)(2)  of  FIFRA 
requires  the  registrant  to  submit  to  the 
Agency  any  factual  information 
regarding  unreasonable  adverse  effects 
on  the  environment  that  might  be 
caused  by  a  registered  pesticide. 

F.  Conclusion 

Based  on  the  information  and  data 
considered,  EPA  proposes  that  the 
exemptions  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

III.  Public  Comments 

Under  FFDCA,  section  408(e)(2),  EPA 
must  provide  for  a  public  comment 
period  before  issuing  a  final  toleremce  or 
tolerance  exemption  under  408(e)(1). 

The  public  comment  period  is  to  be  for 
60  days  unless  the  Administrator  for 
good  cause  finds  that  it  is  in  the  public 
interest  to  reduce  that  comment  period. 
Based  on  several  factors,  EPA  believes 
there  is  good  cause  for  reducing  the 
comment  period  on  those  exemptions. 
First,  notice  was  already  provided,  in 
accordance  with  the  FFDCA  prior  to  its 
recent  amendment,  for  the  exemption 
for  formic  acid.  The  Agency  believes 
that  the  comments  received  in  response 
to  that  notice  have  been  adequately 
addressed.  In  addition,  residues 
resulting  from  this  use  of  formic  acid  are 
not  expected  to  exceed  background 
levels  naturally  found  in  honey  and 
beeswax.  Given  the  emergency  situation 
that  currently  exists  among  b^keepers 
regarding  bee  mortality  resulting  from 
tracheal  mite  infestations,  the  Agency  is 
allowing  a  30-day  instead  of  a  60-day 
public  comment  period  for  these 
proposed  tolerance  exemptions. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number,  [OPP-300451].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

rV.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300451]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 

Arhngton,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-aocket@epamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  “ADDRESSES”  at  the  beginning  of 
this  document. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action” 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursueint  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  11  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
in  today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  304(2)  of  the  APA  as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  28, 1997. 

Janet  L.  Anderson, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  180—  [AMENDED] 

1,  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1178  to  read 
as  follows: 

§  180.1 178  Formic  acid;  exemption  from 
the  requirement  of  a  toierance. 

The  biochemical  pesticide  formic  acid 
is  exempted  from  the  requirement  of  a 
tolerance  in  or  on  honey  and  beeswax 
when  used  to  control  tracheal  mites  in 
bee  colonies,  and  applied  in  accordance 
with  accepted  apiarian  practices. 

(FR  Doc.  97-2712  Filed  2-4-97;  8:45  am] 
BILUNO  CODE  6S6fr-60-f 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3500, 3510,  3520, 3530, 
3540, 3550, 3560,  and  3570 

RiN  1004-AC49 
[WO-130-1820-00  24  1 A] 

Leasing  of  Solid  Minerals  Other  Than 
Coal  and  Oil  Shale 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTiON:  Proposed  regulations,  re¬ 
opening  of  comment  period. 

summary:  On  October  18, 1996,  the 
Bureau  of  Land  Management  (“BLM”) 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 


reorganize  the  solid  minerals 
regulations  in  43  GFR  parts  3500,  3510, 
3520,  3530,  3540,  3550,  3560,  and  3570 
(61  FR  54384).  The  purpose  of  the 
proposed  rule  is  to  eliminate  redundant 
language,  streamline  the  regulations, 
and  clarify  the  responsibiUties  of 
interested  parties.  The  60-day  comment 
period  for  the  proposed  rule  expired  on 
January  16, 1997.  After  receiving 
requests  for  more  time  to  comment, 

BLM  is  re-opening  the  comment  period 
for  30  days. 

DATES:  Submit  comments  by  March  7, 
1997. 

ADDRESSES:  If  you  wish  to  comment, 
you  may: 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  NW.,  Washington,  DC.; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401LS,  1849  C  Street, 
NW.,  Washington,  DC  20240;  or 

(c)  Send  comments  through  the 
Internet  to  WOCommentQwo.bhn.gov. 
Please  include  “attn:  AC49”,  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  frnm  the  system  that  we 
have  received  yom  Internet  message, 
please  contact  us  directly  at  (202)  452- 
5030. 

You  will  be  able  to  review  comments 
at  BLM’s  Regulatory  Affairs  Group 
office.  Room  401, 1620  L  Street,  N.W., 
Washington,  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Petacchi,  (202)  452-5084,  or 
Annetta  Cheek,  (202)  452-5099. 

Dated:  January  30, 1997. 

Ted  Hudson, 

Acting  Regulatory  Affairs  Group  Manager. 
(FR  Doc.  97-2767  Filed  2-4-  97;  8:45  am) 
BILLING  CODE  4310-84-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36, 51, 61  and  69 

[CC  Docket  Nos.  96-45, 96-262,  and  96- 
98;  DA  97-66] 

Implementation  of  the 
Telecommunications  Act  of  1996  - 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Request  for  comment  on  staff 
analysis  of  economic  cost  pnoxy  models. 

SUMMARY:  The  Common  Carrier  Bureau 
of  the  Federal  Communications 
Commission  here  seeks  comment  on 
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issues  raised  by  its  January  9, 1997  Staff 
Analysis  of  economic  cost  computer 
models  submitted  in  connection  with 
several  pending  proceedings 
implementing  die  Telecommunications 
Act  of  1996. 

DATES:  Comments  in  response  to  the 
Public  Notice  are  due  February  3, 1997,' 
and  replies  are  due  February  14, 1997. 
ADDRESSES:  Commenters  must  ffle  an 
original  and  foiu*  copies  of  their 
comments  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Room  222, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elavid  A.  Konuch,  202-418-0199  or 
Brad  Wimmer,  202-418-1847. 
SUPPLEMENTARY  INFORMATION:  Released: 
January  9, 1997. 

Commission  Staff  Releases  Analysis  of 
Forward-Looking  Economic  Cost  Proxy 
Models 

Comment  Date:  February  3, 1997. 

Reply  Comment  Date:  February  14, 
1997 

1.  This  past  year,  the  Commission  has 
imdertaken  proceedings  on  universal 
service,  interstate  access  charge  reform, 
and  local  exchange  competition  to 
overhaul  our  current  regulations  in  light 
of  the  Telecommunications  Act  of  1996. 
In  each  proceeding  the  Commission  has 
examined  the  use  of  cost  proxy  models 
as  a  regulatory  tool  to  estimate  forward- 
looking  economic  costs  of  providing 
telephone  service.  Today  the 
Commission  Staff  released  a  staff 
analysis  intended  to  stimulate 
discussion  of  criteria  for  the  evaluation, 
and  use,  of  forward-looking  cost  proxy 
models  in  determining  universal  service 
support  payments,  cost-based  access 
charges,  and  interconnection  and 
unbundled  network  element  pricing. 
The  Common  Carrier  Bureau  (“Bureau”) 
here  is  seeking  comment  on  the  issues 
raised  in  the  paper.  The  record  gathered 
in  response  to  this  pap>er  may  at  a  future 
date  Iw  associated  wiffi  the  official 
record  of  certain  pending  rulemakings 
to  which  it  may  be  relevant  and  may  be 
used  to  support  Commission 
determinations  in  those  rulemakings. 
These  rulemakings  are  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96—45,  Access  Charge 
Reform,  CC  Docket  No.  96-262,  and 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98. 

2.  The  staff’s  analysis  begins  with  a 
methodological  discussion  of  the 


■  Note:  ThU  document  was  received  at  the  Office 
of  the  Federal  Register  on  January  28. 1997. 


criteria  for  evaluating  an  economic  cost 
model.  These  criteria  include:  (1) 
Adherence  to  a  forward-looking  costing 
methodology;  (2)  the  ability  to  measure 
the  cost  of  a  narrowband  network;  (3) 
consistency  with  independent  cost 
evidence;  (4)  potential  for  independent 
evaluation  of  model  algorithms  and 
input  assiunptions;  and  (5)  flexibility  to 
vary  user  input  choices.  The  Bureau 
seeks  comment  on  these  design  criteria, 
and  other  issues,  including  whether  a 
proxy  model  should  estimate  the  cost  of 
a  network  capable  of  delivering 
broadband  services  as  well  as  traditional 
narrowband  services.  In  commenting  on 
the  above  issues  and  any  others  that 
commenters  regard  as  useful  in 
evaluating  the  models,  commenters 
should  identify  the  criteria  they  believe 
are  the  most  important  and  the  basis  for 
their  position.  Further,  commenters 
should  discuss  whether  and  to  what 
extent  the^models  in  the  record,  or  any 
models  submitted  subsequently,  satisfy 
these  criteria. 

3.  The  paper  also  contains  a  detailed 
analysis  of  ffie  structiue  and  input 
requirements  of  existing  proxy  models. 
With  regard  to  model  structure,  the 
paper  examines  various  issues 
including:  (1)  The  use  of  existing  local 
exchange  carrier  wire  centers;  (2)  the 
geographic  unit  of  analysis  used  by 
model  proponents  in  designing  their 
networks;  (3)  the  specification  of 
demand  for  business  and  special  access 
lines;  and  (4)  the  specification  of 
network  elements  included  in  a  model 
and  the  services  those  elements  are 
capable  of  providing.  The  paper  also 
analyzes  the  engineering  assumptions 
made  by  existing  models  submitted  in 
one  or  more  of  the  rulemakings  listed 
above  in  determining  levels  of  forward- 
looking  investment,  with  particular 
attention  directed  to  feeder  and 
distribution  routes,  fill  factors, 
investment  in  structures,  and  switching 
investment.  Finally,  the  paper  considers 
those  models’  treatment  of  capital 
expenses,  operating  expenses,  and  joint 
and  common  costs.  Commenters  should 
use  this  analysis  as  a  basis  for  their 
comments  on  existing  proxy  models. 

For  instance,  do  the  models  include 
loop  plant  investment  sufficient  to  meet 
demand?  In  addition,  based  on  its 
analysis  thus  feur,  the  Commission  staff 
believes  that  varying  any  one  of  a 
number  of  input  factors  of  the  models, 
such  as  the  cost  of  capital  or  the 
depreciation  rate,  may  greatly  affect  the 
resulting  prices  or  support  payment 
amoimts.  The  Bureau  seeks  comment  on 
this  view,  and  on  which  inputs  are  most 
critical  to  the  soundness  of  the  prices 
generated  by  the  models.  Should  the 


Commission  take  steps  to  set  specific 
inputs  such  as  depreciation  rates, 
capital  costs,  treatment  of  taxes,  joint 
and  common  costs,  and  expenses,  and, 
if  so,  how? 

4.  The  staffs  analysis  attempts  to 
identify  the  modeling  assiunptions  and 
inputs  that  axe  most  likely  to  have  a 
significant  impact  on  estimated  costs. 
Where  appropriate,  commenters  should 
indicate  whether  they  agree  or  disagree 
with  this  analysis.  In  the  case  of  model 
input  choices,  commenters  can,  if 
desired,  recommend  either  specific 
input  values  or  specific  methodologies 
that  could  be  used  to  select  an 
appropriate  input.  In  some  cases,  the 
staff  analysis  indicates  areas  in  which 
alternative  modeling  approaches  would 
be  desirable,  and  commenters  are  asked 
to  describe  in  detail  such  alternatives 
whenever  possible.  While  commenters 
are  invited  to  address  any  aspect  of 
existing  or  future  proxy  models, 
particular  attention  should  be  paid  to 
the  following  areas  identified  in  the  staff 
analysis:  (1)  The  appropriate  choice  of 
fill  factors'and  the  treatment  of  structiure 
costs;  (2)  methodologies  for  determining 
the  appropriate  forward-looking  cost  of 
capital  and  rate  of  depreciation;  (3) 
alternative  methodologies  that  models 
could  use  to  estimate  forward-looking 
operating  expenses;  and  (4)  sources  of 
independent  evidence  that  could  be 
used  to  choose  model  inputs  and  verify 
model  outputs. 

5.  The  staffs  analysis  also  considers 
several  questions  about  the  potential 
uses  of  models  in  pending  proceedings 
on  universal  service,  access  reform  and 
element  pricing.  For  instance,  could  a 
single  model,  or  combination  of  models, 
be  used  for  multiple  regulatory 
objectives,  i.e.,  in  determining  cost- 
based  access  charges  as  part  of  a 
prescriptive  approach  to  access  reform  ^ 
and  in  setting  both  interconnection  and 
imbundled  element  prices  and  universal 
service  support  levels?  The  Federal- 
State  Universal  Service  Joint  Board  has 
already  recommended  that  the  models 
before  it  undergo  refinement  before  they 
may  be  used  to  set  imiversal  service 
support  levels.  Similarly,  the  staffs 
analysis  suggests  that  each  of  the 
models  would  need  to  be  modified 
before  it  alone  could  be  used  to  set  cost- 
based  access  charges  or  to  estimate 
network  facilities’  costs,  and  the  Bureau 
seeks  comment  on  this  view.  As  an 
alternative  to  choosing  a  single  model  or 
set  of  models,  could  a  hybrid  model  be 
developed  that  would  employ  the  most 
successful  features  and  assumptions 
contained  in  individual  models?  The 
Bureau  also  seeks  comment  on  the 
different  design  assumptions  that 
commenters  believe  can  or  should  be 
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used  in  models  used  for  different 
purposes.  For  instance,  commenters  that 
believe  the  modeling  of  the  economic 
cost  of  providing  network  facilities  or 
access  costs  can  or  should  differ  from 
the  modeling  of  the  economic  costs  of 
providing  the  services  receiving 
universal  service  support  should 
describe  their  reasons,  including  in  part 
the  differences  in  network  investments 
requited.  Specifically,  they  should 
identify  any  costs  included  in 
unbundled  elements  that  are  directly 
attributable  to  unsupported  services. 
More  broadly,  the  Bureau  seeks 
comment  on  whether  the  various  inputs 
to  the  models,  such  as  rate  of  return  and 
depreciation,  can  or  should  differ  for 
these  different  purposes. 

6.  The  Bureau  looks  forward  to 
receiving  comments  and  working  with 
all  interested  parties  in  developing 
reasonable  approaches  to  using 
economic  cost  models  as  tools  in 
resolving  the  various  critical 
telecommunications  policy  issues 
described  above.  The  comments  should 
be  filed  on  or  before  February  3, 1997, 
with  reply  comments  due  February  14, 
1997.  Commenters  must  file  an  original 
and  four  copies  of  their  comments  with 
the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
222, 1919  M  Street,  N.W.,  Washington, 
D.C.  20554.  Comments  should  reference 
CPD  Docket  No,  97-2.  Commenters 
should  send  one  copy  of  their  comments 
to  the  Commission’s  copy  contractor. 
International  Transcription  Service, 
Room  140,  2100  M  Street,  N.W., 
Weishington,  D.C.  20037.  Comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239, 1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 

7.  Parties  are  also  asked  to  submit 
comments  on  diskette.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Wanda  M.  Harris,  Competitive 
Pricing  Division,  Common  Carrier 
Bureau,  1919  M  Street,  N.W.,  Room  518, 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  in  an  IBM  compatible  format 
using  WordPerfect  5.1  for  Windows 
software  in  a  “read  only”  mode.  The 
diskette  should  be  clearly  labelled  with 
the  party’s  name,  proceeding,  and  date 
of  submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 


List  of  Subjects 
47CFRPart36 

Communications  common  carriers. 
Telephone,  Uniform  System  of 
Accounts. 

47  CFR  Part  51 

Communications  common  carriers. 
Telephone. 

47  CFR  Part  61 

Commimications  common  carriers. 
Tariffs,  Telephone. 

47  CFR  Part  69 

Access  charges.  Communications 
common  carriers.  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-2502  Filed  2-4-97;  8:45  ami 
BILUNG  CODE  S712-41-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  960805216-7013-04;  I.D. 
121796B] 

RIN  0648-AH06 

Fisheries  of  the  Northeastern  United 
States;  Regulatory  Amendment  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  and  request  for  comments  to 
implement  a  regulatory  amendment  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Summer  Floimder,  Scup,  and  Black 
Sea  Bass  Fisheries.  This  proposed 
regulatory  amendment  would  revise  the 
allocation  and  management  of  the 
commercial  scup  quota. 

DATES:  Pubhc  comments  must  be 
received  on  or  before  March  7, 1997. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator, 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
“Comments  on  Scup  Regulatory 
Amendment.” 


Comments  regarding  biuden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Regional 
Administrator,  Northeast  Region, 

NMFS,  at  the  address  above,  and  the 
Office  of  Information  and  Regulatory 
Affairs,- Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20502 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  regulatory  amendment 
are  available  upon  request  from  David 
R.  Keifer,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Coimcil, 
Room  2115,  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst.  508-281-9221. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mid-Atlantic  Fishery 
Management  Council  (Coimcil)  and  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission)  adopted  an 
FMP  for  the  ^up  Fishery  for  NMFS 
review  in  November  1995.  To  reduce 
the  number  of  separate  regulations 
issued  by  the  Federal  Government, 
however,  the  proposed  scup  FMP  was 
incorporated  into  the  Summer  Flounder 
FMP  as  Amendment  8  to  that  FMP. 
Amendment  8  was  approved  by  NMFS 
on  July  29, 1996  (61  FR  43420,  August 
23, 1996).  The  Commission  then 
adopted  a  plan  with  measures  that  are 
identical  to  those  in  Amendment  8.  The 
Commission  plan  would  confer  to  States 
responsibility  of  managing  their  quota 
for  the  scup  industry  in  their  state  and 
can  implement  and  enforce  landing 
limits.  In  addition,  quota  monitoring 
and  closures  upon  quota  attainment 
would  be  state  compliance  measures 
under  the  Commission  plan,  as  stated  in 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act. 

Due  to  the  seriously  overfished  status 
of  the  stock,  the  Council  had  requested, 
and  the  Secretary  of  Commerce 
(Secretary)  implemented,  emergency 
regulations  to  enact  a  minimum  mesh 
requirement  and  minimum  fish  size  for 
the  fishery.  These  measures  were  in 
effect  from  March  22, 1996,  until 
regulations  implementing  Amendment  8 
were  pubfished  on  fieptember  23, 1996. 

Amendment  8  established  target 
annual  exploitation  rates  for  rebuilding 
the  stock  foat  are  to  be  reached  through 
a  total  allowable  catch  (TAC)  for  the 
scup  fishery  that  includes  both  landings 
and  discards.  The  TAC  is  divided  into 
a  commercial  TAC  and  a  recreational 
TAC.  Discard  estimates  are  then 
subtracted  from  each  of  those 
allocations.  The  result  is  an  annual 
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commercial  quota  and  recreational 
harvest  limit.  The  commercial  quota  for 
the  fishing  year  beginning  on  January  1, 
1997,  is  allocated  on  a  coastwide  basis. 
When  the  Coimcil  and  the  Commission 
adopted  Amendment  8  for  submission, 
they  stated  their  intent  to  begin  a 
process  to  better  define  the  system  that 
would  be  used  to  distribute  the 
commercial  quota.  However,  to  begin 
the  rebuilding  of  the  resource,  they 
decided  to  submit  Amendment  8  before 
the  coastwide  quota  system  was  refined 
so  that  regulations  could  be 
inmlemented  as  quickly  as  possible. 

The  current  regulations  allow  the 
commercial  quota  system  to  operate 
without  restrictions  to  control  the  rate  of 
harvest,  e.g.,  trip  limits  or  seasonal 
allocations.  Without  specific  ‘ 
restrictions,  it  is  possible  that  large, 
ofishore  vessels  fishing  in  the  first 
portion  of  the  year  will  fill  the  aimual 
quota  quickly,  closing  the  fishery  before 
other  participants  have  an  opportimity 
to  fish  on  the  stock.  Therefore,  the 
Council  and  the  Commission  have 
developed  another  system  to  allow  for  a 
more  equitable  distribution  of  the  quota 
to  the  commercial  sector. 

The  proposed  measure  would 
implement  a  commercial  quota  system 
in  which  the  TAC  would  1^  allocated 
into  two  winter  periods;  January-April 
(45.11  percent)  and  November- 
December  (15.94  percent),  and'one 
summer  period:  May-October  (38.95 
p>ercent).  The  discard  estimates  for  each 
period  would  be  subtracted  from  the 
TAC  for  each  period,  to  derive  the 
conunercial  quota  for  each  period.  The 
two  winter  periods  would  each  be 
allocated  to  the  coastal  states  fitrm 
Maine  to  North  Carolina  on  a  coastwide 
basis,  during  which  coastwide  landing 
limits  would  be  in  effect.  Ehiring  the 
summer  period,  a  state-by-state  quota 
system  would  be  in  effect,  and  the  quota 
would  be  managed  in  the  same  manner 
as  the  state-by-state  quota  system 
ourrently  in  efiect  in  the  commercial 
simuner  floimder  fishery. 

Issues  of  Concern 

Concerns  have  been  raised  to  NMFS 
about  the  lack  of  gear-specific  discard 
estimates  that  may  result  in  inequitable 
treatment  between  the  inshore  and 
offshore  fisheries.  Some  argue  that 
because  the  discard  estimates  are  based 
on  offshore  trawler  discard  data,  and  the 
ofishore  trawler  discard  rates  are  greater 
than  the  discard  rates  for  the  inshore 
fishery,  this  would  penalize  the  summer 
inshore  fishery.  The  summer  inshore 
fishery  uses  predominantly  difierent 
gear  types  than  the  ofishore  fishery.  The 
public  is  encouraged  to  submit 
comments  on  this  issue. 


NMFS  also  is  concerned  that  the 
implication  of  de  minimus  status  is  not 
defined  in  the  amendment.  It  is  not 
possible  to  ascertain  what  de  minimus 
means  to  a  state,  versus  a  state  that  does 
not  share  that  distinction,  with  regard  to 
implementation  of  the  regulations. 
Therefore,  NMFS  invites  comments  on 
that  provision. 

Proposed  Measures 

The  regulatory  amendment  would 
implement  in  1997  a  commercial  quota 
system  in  which  the  TAC  would  be 
allocated  into  three  periods:  Winter  I 
(Janu^-April),  Summer  (May- 
October)  and  Winter  II  (November- 
December).  The  discard  estimates  for 
each  period  would  be  subtracted  from 
the  TAC  for  that  period,  to  derive  the 
commercial  quota  for  each  period. 

Based  on  historical  data,  the  quota 
would  be  allocated  to  each  period  as 
follows:  45.11  percent  to  Winter  I,  38.95 
percent  to  Summer,  and  15.94  percent 
to  Winter  II.  During  the  two  winter 
periods,  the  commercial  fishery  would 
operate  imder  a  coastwide  quota  with 
landing  limits.  These  landing  limits 
would  be  set  annually  by  the 
Monitoring  Committee.  In  Winter  I,  the 
coastwide  landing  limit  may  be 
decreased  when  a  specified  percentage 
of  the  quota  is  attained  for  that  period. 
Landing  limits  would  be  specified 
annually  through  the  process 
established  in  the  FMP  and  could  not  be 
altered  once  adopted  by  NMFS.  The 
quota  for  the  two  winter  periods  would 
be  allocated  to  the  coastal  states  from 
Maine  to  North  Carolina.  Fishing  for  or 
landing  scup  would  be  prohibited  when 
the  quota  is  attained.  NMFS  will 
implement  the  closures  for  federally 
permitted  vessels  and  dealers,  and  the 
states  would  take  complementary  action 
for  their  state-p>ermitted  vessels  and 
dealers.  As  stated  above,  quota 
monitoring  and  closures  upon  quota 
attainment  by  the  states  would  be 
compliance  measures  enforceable  by  the 
states. 

During  the  Summer  period,  a  state-by- 
state  quota  would  be  in  effect.  Based  on 
historical  data,  the  quota  for  that  period 
would  be  allocated  among  the  states 
based  on  their  percentage  share  of 
commercial  landings  from  May  to 
October  for  the  years  1983  through 
1992.  Each  state  would  be  closed  to  the 
landing  of  scup  when  its  individual 
allocation  of  quota  is  atteuned.  Any 
overages  in  the  quota  harvest  that  occurs 
during  each  of  the  winter  periods  would 
be  deducted  fi'om  that  period’s 
allocation  the  following  year.  Any 
overages  in  the  quota  harvest  that  occurs 
in  a  state  during  the  Summer  period 
would  be  deducted  fi-om  that  state’s 


Summer  period  allocation  the  following 
year. 

The  regulatory  amendment  also 
would  confer  de  minimus  status 
annually  upon  any  state  in  which 
commercial  scup  landings  dxiring  the 
Summer  period  for  the  last  preceding 
calendar  year  for  which  data  are 
available  were  less  than  0.1  percent  of 
the  total  Summer  period’'s  quota.  If 
implemented,  this  action  would  make 
the  FMP,  which  is  jointly  administered 
by  both  the  Council  and  the 
Commission,  consistent  with  the 
Commission  plan,  which  allows  for 
such  status  for  states.  States  that  have 
been  conferred  de  minimus  status 
would  be  allowed  to  harvest  up  to  0.1 
percent,  even  though  they  have 
historically  harvested  less  than  0.1 
percent. 

The  coastwide  quota  for  1997 
specified  under  Amendment  8  will  be 
implemented  prior  to  issuance  of  the 
regulations  proposed  in  this  regulatory 
amendment.  (Tlie  proposed 
specifications  for  the  1997  scup  fishery 
were  published  at  61  FR  64854, 
December  9, 1996.)  This  regulatory 
amendment  specifies  that  any  quota 
harvested  during  that  time  in  excess  of 
the  proposed  1997  Winter  I  allocation 
would  be  deducted  from  the  quota 
allocation  for  the  November-December 
1997  (Winter  11)  period.  Landings  in 
excess  of  both  Winter  1997  periods 
would  be  deducted  from  1998  Winter 
periods.  This  action  would  not  affect  the 
summer  allocation  in  either  year. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.0. 12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows; 

The  proposed  rule  would  revise  the 
manner  in  which  the  commercial  quota  for 
the  scup  fishery  is  allocated,  but  would  not 
alter  the  total  quota.  The  impact  of  the 
commercial  quota  on  the  commercial  fishery 
was  completely  described  in  the  certification 
that  accompanied  the  proposed 
specifications  for  the  1997  scup  fishery,  and 
is  not  repeated  here. 

Currently,  regulations  specify  that  the  scup 
quota  be  allocated  to  the  commercial  fishery 
on  a  coastwide  basis.  No  restrictions  exist  to 
control  the  rate  of  harvest  (e.g.,  seasonal 
closures  or  trip  limits).  Without  restrictions, 
it  is  possible  that  the  quota  would  be 
harvested  early  in  the  year  by  larger,  offshore 
vessels,  resulting  in  market  ^uts,  irregular 
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supplies,  and  exvessel  price  fluctuations. 
Additionally,  the  current  system  does  not 
recognize  the  seasonal  nature  of  the  scup 
fishery  (i.e.,  large  vessels  fishing  offshore  in 
the  winter,  and  small  vessels  hshing  inshore 
in  the  summer).  According  to  the  NMFS 
weighout  database  (database),  approximately 
525  fishing  vessels  landed  scup  during  1995. 

It  is  concluded  that  most  of  these  were 
fishing  offshore.  There  is  no  estimate  on  the 
number  of  vessels  taking  part  in  the  inshore 
fishery,  as  they  could  be,  for  the  most  part, 
state  licensed  and  may  not  be  completely 
represented  in  the  database.  The  database  is 
used  to  estimate  the  numbers  of  participants 
because  prior  to  1997,  no  permit  requirement 
existed  for  this  fishery  in  the  exclusive 
economic  zone.  However,  all  of  the  known 
participants  would  readily  fall  under  the 
definition  of  a  small  business,  having  annual 
receipts  of  less  than  $2.0  million. 

The  proposed  amendment  endeavors  to 
mitigate  the  impacts  of  unrestricted  harvest 
and  untimely  closures  by  establishing  a 
commercial  quota  system  in  which  the  total 
allowable  catch  (TAC)  would  be  allocated 
into  three  seasonal  periods:  Winter  I 
(January-April),  Summer  (May-October)  and 
Winter  II  (November-December).  The  discard 
estimates  for  each  period  would  be 
subtracted  from  the  TAC  for  each  period  to 
derive  the  commercial  quota  for  each  period. 
During  the  two  winter  periods,  the 
commercial  fishery  would  operate- under  a 
ccastwide  quota  with  landing  limits.  During 
the  sununer  period,  a  state-by-state  quota 
would  be  in  efl'ect. 

While  the  quota  for  1^97  is  based  on 
'reported  historical  landings,  no  quota  was 
ever  implemented  for  this  fishery  prior  to 
1997.  This  new  quota  may  result  in  the 
closure  of  the  fishery,  which,  if  it  occurs, 
could  impact  those  small  entities.  More 
complete  impacts  may  be  compiled  during 
the  comment  period  of  the  proposed  rule, 
which  specifically  requests  conunents  on  this 
issue.  The  Mid-Atlantic  Fishery  Management 
Council  concluded  that  a  substantial  number 
of  these  small  entities  (greater  than  20 
percent)  operating  in  the  commercial  scup 
fishery  could  be  directly  or  indirectly 
affected  by  the  measures  proposed  in  this 
regulatory  amendment.  However,  based  on 
available  data,  the  economic  impact  of  this 
quota  is  not  expected  to  be  significant.  When 
compared  to  1994  revenues,  the  quota  in 
1997  would  decrease  the  total  revenues  $1.87 
million.  It  is  not  expected  that  any  entities 
would  be  expected  to  cease  operations 
because  of  the  1997  quota  and  no  change  is 
expected  in  compliance  costs  for  these 
entities. 

Historical  data  indicate  that  a  decrease  in 
landings  generally  leads  to  an  increase  in  the 
exvessel  price  for  scup.  The  RIR  analysis  for 
this  regulatory  amendment  included 
examination  of  the  proposal  to  address  the 
seasonal  nature  of  the  scup  fishery  and  allow 
for  a  more  equitable  distribution  of 
commercial  quota  over  the  year,  versus  the 
coastwide  quota.  The  intent  of  this  regulatory 
amendment  is  to  preserve  the  historical 
pattern  of  commercial  harvest  of  scup  by 
seasons  to  reduce  the  impact  on  small 
entities.  The  analysis  found  that  the 
proposed  amendment  resulted  in  a  more 


consistent  supply,  and  more  stable  prices  for 
the  commercial  sector.  Based  on  unpublished 
NMFS  weighout  data  (Maine  throu^ 

Virginia)  in  1994,  total  commercial  landings 
for  scup  were  estimated  at  8,840,900  lb.  The 
1997  quota  would  reduce  conunercial  scup 
landings  by  2,840,900  lb  when  compared  to 
the  1994  commercial  landings.  The  effect  on 
the  overall  scup  exvessel  price,  given  the 
potential  reduction  in  landings  frnm  the 
implementation  of  the  quota  proposed  in  this 
amendment,  would  depend  on  the  elasticity 
of  demand  for  scup.  Since  no  study  has 
estimated  the  exvessel  demand  function  for 
scup,  revenue  changes  from  the 
implementation  of  the  new  quota  were 
calculated  by  taking  the  exvessel  price  for 
scup  (value  divided  by  pounds)  for  1994,  and 
multiplying  this  value  by  the  potential 
change  in  landings.  Assuming  the  1994 
exvessel  price  of  $0.66  per  pound,  the  1997 
quota  would  yield  a  decrease  in  revenues  of 
$1,874,994  frnm  the  1994  period.  However, 
based  nn  preliminary  unpublished  NMFS 
weighout  data  (Maine  through  Virginia),  scup 
commercial  landings  were  estimated  at 
5,947,253  lb  and  valued  at  $5,096,863  ($0.85 
per  pound)  in  1995.  It  appears  that  the 
decrease  in  landings  firom  1994  to  1995  has 
increased  exvessel  price  for  scup  during  this 
period.  Given  preliminary  scup  landings  for 
1995,  the  1997  quota  would  be  expected  to 
slightly  increase  exvessel  revenue  relative  to 
1994  landings. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
management  measure  that  provides  for 
a  state  request  for  a  quota  transfer  has 
been  approved  by  OMB  imder  control 
number  0640-0202,  and  is  estimated  to 
take  1  hour  per  response. 

The  response  estimate  shown 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  to  NMFS  and  OMB  (see 
ADDRESSES)  regarding  this  burden 
estimate,  including  its  accuracy, 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
NMFS’  fimctions,  suggestions  on  how  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
how  to  reduce  or  minimize  the  burden 
of  the  collection  of  information  on  those 
who  must  respond. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  January  30, 1997. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  64&^FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.4,  paragraph  (b)  is  revised 
to  read  as  follows: 

§648.4  Vessel  permits. 
***** 

(b)  Permit  conditions.  Vessel  owners 
who  apply  for  a  fishing  vessel  permit 
imder  this  section  must  agree  as  a 
condition  of  the  permit  that  the  vessel 
and  the  vessel’s  fishing  activity,  catch, 
and  pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  firom  such  requirements 
under  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  flounder 
moratorium,  scup  moratorium,  or  black 
sea  bass  moratorium  permit  must  also 
agree  not  to  land  summer  flounder, 
scup,  or  black  sea  bass,  respectively,  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 
that  state  or  period  has  been  harvested 
and  that  no  commercial  quota  is 
available  for  the  respective  species.  A 
state  not  receiving  an  allocation  of 
summer  flounder,  scup  or  black  sea 
bass,  either  directly  or  through  a 
coastwide  allocation,  is  deemed  to  have 
no  commercial  quota  available.  Owners 
or  operators  fishing  for  surf  clams  and 
ocean  quahogs  within  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
conflicting  Federal  minimum  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
differs  from  a  surf  clam  and  ocean 
quahog  management  measure  required 
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by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owners  or  operators 
permitted  to  fish  in  the  EEZ  for  surf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  the  owner  by 
certified  mail  addressed  to  the  Regional 
Director  allows  an  individual  to  comply 
with  the  less  restrictive  state  minimum 
size  requirement,  as  long  as  fishing  is 
conducted  exclusively  within  state 
waters.  If  the  commercial  black  s^a  bass 
quota  for  a  period  is  harvested  and  the 
coast  is  closed  to  the  possession  of  black 
sea  bass  north  of  35'’15.3'  N.  latitude, 
any  vessel  owners  that  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS,  Southeast 
Region  Snapper-Grouper  fisheries,  may 
surrender  their  moratorium  black  sea 
bass  permit  by  certified  mail  addressed 
to  the  Regional  Director  and  fish 
pursuant  to  their  Snapper-Grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35®15.3'  N.  latitude.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  siurendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner’s  written  request  after  a 
minimum  period  of  6  months  ftum  the 
date  of  cancellation. 
***** 

3.  In  §  648.14,  paragraphs  (a)(89) 
through  (a)(96)  are  redesignated  as 
paragraphs  (a)(90)  through  (a)(97), 
respectively,  and  a  new  paragraph 
(a)(89)  is  added  to  read  as  follows: 

§648.14  Prohibitions. 

(a)*  *  * 

(89)  Fish  for,  catch  or  retain  scup  in 
or  from  the  EEZ  north  of  35®15.3'  N.  lat. 
in  excess  of  the  landing  limit 
established  piusuant  to  §§648.120  (b)(2) 
and  (b)(3). 

***** 

4.  In  §648.120,  paragraph  (b)(1)  is 
revised,  paragraphs  (b)(2)  through  (b)(8) 
are  redesignated  as  paragraphs  (b)(5) 
through  (b)(ll),  respectively,  new 
paragraphs  (b)(2)  through  (b)(4)  are 
added,  paragraphs  (c)  and  (d)  are 
revised,  and  paragraphs  (e)  and  (f)  are 
added  to  read  as  follows: 

§  648.120  Catch  quotas  and  other 
restrictions. 

***** 

Jb)  *  *  * 

(1)  The  commercial  quota  for  each  of 
the  three  periods  specified  in  paragraph 
(d)(1)  of  this  section,  to  be  set  from  a 
range  of  0  to  the  maximum  allowed  to 
achieve  the  sp>ecified  exploitation  rate. 
The  commercial  quota  will  be 


established  by  estimating  the  annual 
Total  Allowable  Catch  (TAG),  allocating 
it  into  the  three  periods,  and  deducting 
the  discard  estimates  for  each  period. ' 

(2)  Landing  limits  for  the  Winter  I  and 
Winter  II  periods. 

(3)  Percent  of  landings  attained  at 
which  the  landing  limit  for  the  Winter 
I  period  will  be  r^uced. 

(4)  Those  states  eligible  for  de 
minimus  status,  based  upon  commercial 
scup  landings  for  the  last  preceding 
calendar  yecur  for  which  data  are 
available. 

***** 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  recommend  to  the 
MAFMC  measures  necessary  to  assure 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC  shall 
review  these  recommendations  and, 
based  on  these  recommendations  and 
any  public  comment,  recommend  to  the 
Regional  Director  measures  necessary  to 
assure  that  the  specified  exploitation 
rate  will  not  be  exceeded.  The 
MAFMC’s  recommendation  must 
include  supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Director  shall  review  these 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  NMFS  will  publish  a 
proposed  rule  in  the  Federal  Register  by 
October  15  to  implement  a  commercial 
quota,  specifying  the  amount  of  quota 
allocated  to  each  of  the  three  periods, 
landing^  limits  for  the  Winter  I  and 
Winter  II  periods,  the  percentage  of 
landings  attained  during  the  Winter  I 
fishery  at  which  the  landing  limits  will 
be  reduced,  a  recreational  harvest  limit 
and  additional  management  measures 
for  the  commercial  fishery.  NMFS  will 
publish  a  proposed  rule  in  the  Federal 
Register  by  February  15  to  implement 
additional  management  measures  for  the 
recreational  fishery,  if  the  Regional 
Director  determines  that  such  measures 
are  necessary  to  assiire  that  the  specified 
exploitation  rate  will  not  be  exceeded. 
After  considering  public  cohiment, 
NMFS  will  publish  a  final  rule  in  the 
Federal  Register  to  implement  the 
annual  measures. 

(d)  Distribution  of  Commercial  Quota. 

(1)  The  annual  commercial  quota  will  be 
allocated  into  three  periods,  based  on 
the  following  percentages: 


Period 

Percent 

Winter  1 — January-Apiil . 

45.11 

Summer — May-October . 

38.95 

Winter  II — November-December .. 

15.94 

(2)  The  Winter  I  and  Winter  II 
commercial  quotas  will  each  be 
distributed  to  the  coastal  states  from 
Maine  through  North  Carolina  on  a 
coastwide  basis. 

(3)  The  Summer  commercial  quota 
will  be  allocated  to  the  coastal  states 
from  Mciine  through  North  Carolina, 
based  upon  the  following  percentages: 


Summer  Period  (May-October) 
Commercial  Quota  Shares 


.State 

Share  (per¬ 
cent) 

Maine  . 

0.13042 

New  Hampshire  . 

0.00004 

Massachusetts . 

15.49117 

Rhode  Island . 

60.56588 

Connecticut . 

3.39884 

New  York  . 

17.05295 

New  Jersey . 

3.14307 

Delaware . 

0.00000 

Maryland  . 

0.01288 

Virginia . 

0.17787 

North  Carolina . 

0.02688 

Total  . 

100.00000 

(4)  All  scup  landed  for  sale  in  any 
state  during  either  Winter  I  or  Winter  II 
shall  be  applied  against  the  coastwide 
commercial  quota  for  that  period, 
regardless  of  where  the  scup  were 
harvested.  All  scup  landed  for  sale  in  a 
state  during  the  Summer  period  shall  be 
applied  against  that  state’s  summer 
commercial  quota,  regardless  of  where 
the  scup  were  heirvested. 

(5)  Ail  scup  landed  for  sale  in  any 
state  during  the  period  January  1, 1997, 
through  [effective  date  of  the  final 
regulations],  shall  be  applied  against  the 
coastwide  commercial  quota  for  the 
1997  Winter  I  period,  regardless  of 
where  the  scup  were  harvested.  Any 
landings  during  that  time  in  excess  of 
the  1997  Winter  I  commercial  quota  will 
be  subtracted  from  the  1997  Winter  II 
period’s  allocation.  Any  overage  beyond 
the  1997  Winter  II  allocation  will  be 
deducted  from  subsequent  winter 
periods. 

(6)  Beginning  in  1997,  any  overages  of 
the  commercial  quota  landed  in  any 
state,  including  those  granted  de 
minimus  status,  during  the  Summer 
period  will  be  deducted  from  that  state’s 
Summer  period  quota  for  the  following 
year.  Beginning  in  1998,  any  overages  of 
the  commercial  quota  landed  in  any 
Winter  period  will  be  subtracted  from 
the  period’s  allocation  for  the  follov/ing 
year. 
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(7)  Based  upon  any  changes  in  the 
landings  data  available  from  the  states 
for  the  base  years  1983-92,  the 
Conunission  and  the  Council  may 
recommend  to  the  Regional  Director  that 
the  states’  shares  specified  in  paragraph 

(d)(1)  of  this  section  be  revised.  The 
Council’s  and  the  Commission’s 
recommendation  must  include 
supporting  dociunentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendation.  The  Regional 
Director  shall  review  the 
recommendation  of  the  Commission  and 
the  Council.  After  such  review,  NMFS 
will  publish  a  proposed  rule  in  the 
Federal  Register  to  implement  a 
revision  in  the  state  shares.  After 
considering  public  comment,  NMFS 
will  publish  a  final  rule  in  the  Federal 
Register  to  implement  the  changes  in 
allocation. 

(e)  De  minimus  status.  Any  state  in 
which  commercial  scup  landings  during 
the  Summer  period  for  the  last 
preceding  calendar  year  for  which  data 
are  available  were  less  than  0.1  percent 
of  the  total  Summer  period’s  quota 
could  be  granted  de  minimus  status  by 
the  NMFS  upon  the  recommendation  of 
the  Council  by  way  of  a 
recommendation  from  the  Monitoring 
Committee. 

(1)  The  de  minimus  status  will  be 
valid  only  for  that  Summer  period  for 
which  the  specifications  are  in  effect 
and  will  be  effective  upon  filing  by 
NMFS  of  the  final  specifications  for  the 
commercial  scup  fishery  with  the  Office 
of  the  Federal  Register. 

(2)  The  total  quota  allocated  to  each 
de  minimus  state  will  be  set  equal  to  0.1 
percent  of  the  total  Summer  period 

_  allocation  and  will  be  subtracted  from 
the  summer  quota  before  the  remainder 
is  allocated  to  the  other  states. 

(f)  Quota  transfers  and  combinations. 
Any  state  implement^l^  a  state 
commercial  quota  for  scup  may  request 
approval  from  the  Regional  Director  to 
transfer  part  or  all  of  its  Summer  period 
quota  to  one  or  more  states.  Two  or 
more  states  implementing  a  state 
commercial  quota  for  scup  may  request 


approval  from  the  Regional  Director  to 
combine  their  quotas,  or  part  of  their 
quotas,  into  an  overall  regional  quota. 
Requests  for  transfer  or  combination  of 
commercial  quot€is  for  scup  must  be 
made  by  individual  or  joint  letter(s) 
signed  by  the  principal  state  official 
with  marine  fishery  memagement 
responsibility  and  expertise,  or  his/her 
previously  named  designee,  for  each 
state  involved.  The  letter(s)  must  certify 
that  all  pertinent  state  requirements 
have  been  met  and  identify  the  states 
involved  and  the  amoimt  of  quota  to  be 
transferred  or  combined. 

(1)  Within  10  working  days  following 
the  receipt  of  the  letter(s)  from  the  states 
involved,  the  Regional  Director  shall 
notify  the  appropriate  state  officials  of 
the  disposition  of  the  request.  In 
evaluating  requests  to  transfer  a  quota  or 
combine  quotas,  the  Regional  Director 
shall  consider  whether: 

(1)  The  transfer  or  combination  would 
preclude  the  overall  Summer  period 
quota  from  being  fully  harvested. 

(ii)  The  transfer  addresses  an 
imforeseen  variation  or  contingency  in 
the  fishery. 

(iii)  The  transfer  is  consistent  with  the 
objectives  of  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  FMP  and  the 
Magnuson-Stevens  Act. 

(2)  The  transfer  of  quota  or  the 
combination  of  quotas  will  be  valid  only 
for  the  Summer  period  for  which  the 
request  was  made  and  will  be  effective 
upon  the  filing  by  NMFS  of  a 
notification  of  approval  of  the  qudta 
transfer  or  combination  with  the  Office 
of  the  Federal  Register. 

(3)  A  state  may  not  submit  a  request 
to  transfer  quota  or  combine  quotas  if  a 
request  to  which  it  is  party  is  pending 
before  the  Regional  Director.  A  state 
may  submit  a  new  request  when  it 
receives  notice  that  the  Regional 
Director  has  disapproved  die  previous 
request  or  when  notification  of  approval 
of  the  quota  transfer  or  combination  has 
been  filed  at  the  Office  of  the  Federal 
Remster. 

(4)  If  there  is  a  quota  overage  among 
states  involved  in  the  combination  of 
quotas  at  the  end  of  the  Summer  period. 


the  overage  will  be  deducted  from  the 
following  Summer  period’s  quota  for 
each  of  the  states  involved  in  the 
combined  quota.  The  deduction  will  be 
proportion^,  based  on  each  state’s 
relative  share  of  the  combined  quota  for 
the  previous  Summer  period.  A  transfer 
of  quota  or  combination  of  quotas  does 
not  alter  any  state’s  percentage  share  of 
the  overall  Summer  period  quota 
specified  in  paragraph  (d)  of  this 
section. 

5.  Section  648.121  is  revised  to  read 
as  follows: 

§648.121  Closures. 

(a)  Winter  closures.  The  Regional 
Director  wiU  monitor  the  harvest  of 
commercial  quota  for  each  Winter 
period  based  on  dealer  reports,  state 
data,  and  other  available  information, 
and  shall  determine  the  date  when  the 
commercial  quota  for  a  Winter  period 
will  be  harvested.  NMFS  shall  close  the 
EEZ  to  fishing  for  scup  by  commercial 
vessels  for  the  remainder  of  the 
indicated  period  by  publishing 
notification  in  the  Federal  Register 
advising  that,  effective  upon  a  specific 
date,  the  commercial  quota  for  that 
period  has  been  harvested,  and 
notifying  vessel  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  scup  for  the 
remainder  of  the  period. 

(b)  Summer  closure.  'The  Regional 
Ehrector  will  monitor  the  Summer 
period  state  commercial  quota  based  on 
dealer  reports,  state  data,  and  other 
available  information,  and  shall 
determine  the  date  when  a  state 
commercial  quota  will  be  harvested. 
NMFS  shall  publish  notification  in  the 
Federal  Register  advising  a  state  that, 
effective  upon  a  specific  date,  its 
Summer  period  commercial  quota  has 
been  harvested  and  notifying  vessel  and 
dealer  permit  holders  that  no  Summer 
period  commercial  quota  is  available  for 
landing  scup  in  that  state  for  the 
remainder  of  the  period. 

(FR  Doc.  97-2795  Filed  2-4-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
ActivitiM;  Proposed  Collection; 
Comment  Request;  Model  good  Stamp 
Forms,  Periodic  Reporting,  Notice  of 
Late/Incomplete  Report,  etc. 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  The 
information  collection  requirements 
described  below  are  limited  to  that 
which  is  necessary  to  comply  with 
Sections  3,  5, 6. 11  and  13  of  the  Food 
Stamp  Act  of  1977,  governing  the 
application,  certification,  and  ongoing 
eligibility  of  food  stamp  households. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  7, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Judith  M.  Seymour,  Chief,  Certification 
Policy  Branch,  Program  Development 
Division,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propos^  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and.  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  pertinent  forms  should  be 
directed  to  Judith  M.  Seymour  (703) 
305-2494. 

SUPPLEMENTARY  INFORMATION: 

Title:  Model  Food  Stamp  Forms, 
Periodic  Reporting,  Notice  of  Late 
Incomplete  Reports,  etc. 

OMB  Nbmber:  0584-0064. 

Form  Numbers:  FCS-385,  386,  387, 
394,  396,  437,  439,  441,  442. 

Expiration  Date:  04/30/97. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Title  7  CFR  Part  273  of  the 
Food  Stamp  Program  (Program) 
regulations  sets  forth  the  requirements 
for  food  stamp  household  application, 
certification,  and  continued  eligibility 
for  food  stamp  benefits. 

Ending  use  of  FCS-designed 
certification  related  forms.  Section  835 
of  Pub^L.  104-193,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  amended 
section  11(e)(2)  of  the  Food  Stamp  Act 
of  1977  (the  Act),  7  U.S.C.  2020(e)(2).  to 
revoke  the  mandate  that  the  Food  and 
Consumer  Service  (FCS)  develop  a 
model  application  form  which  States  are 
required  to  use.  Prior  to  this 
amendment,  FCS  approval  was  required 
for  use  of  a  State-designed  deviation 
firom  the  model  application  form. 

Section  ll(e)(2)(B)(ii)  of  the  Act  now 
makes  State  agencies  responsible  for 
developing  an  application  for 
participation  requiring  information 
necessary  to  comply  with  the 
certification  provisions  of  the  Act.  In  the 
past,  FCS  undertook  the  task  of 
developing  and  updating  several  forms 
relating  to  certification  of  Program 
applications  and  distributed  them  to 
State  agencies.  States  had  the  option  of 
using  these  forms  or  developing  their 
own  as  long  as  they  met  the 
requirements  described  in  the  Program 
regulations.  Because  FCS  is  no  longer 
responsible  for  designing  uniform 
certification  forms,  include  a  model 
application  form,  FCS  is  proposing  to 
discontinue  all  the  FCS  model 


certification  forms.  State  agencies  are 
expected  to  design  their  own  forms  to 
document  the  certification  activities 
described  in  the  regulations.  The 
information  collection,  reporting,  or 
recordkeeping  burden  associated  with 
each  application/certification  action 
remains  in  effect  and  will  continue  to  be 
reported  to  OMB. 

In  addition,  while  this  notice 
addresses  the  proposed  burden 
associated  with  extending  OMB 
approval  of  all  line  items  currently 
covered  xmder  OMB  No.  0584-0064,  we 
intend  to  separate  the  burden  described 
and  submit  two  separate  information 
collection  packages  to  OMB  for 
approval.  One  package  will  include  only- 
application  and  certification  related 
burden  as  described  in  items  1  through 
11  below  and  will  be  entitled 
“Application  and  Certification  of  Food 
Stamp  Program  Households.”  The 
remaining  burden  (items  12  through  14) 
will  be  submitted  to  OMB  for  approval 
separately  in  order  to ’capture  burden 
associated  with  all  fi-aud  related 
activities  under  one  separate  and 
distinct  OMB  approval  number.  The 
FC.S  model  notices  associated  with  these 
fraud  activities  will  also  be 
discontinued.  State  agencies  will  design 
their  own  notices. 

The  estimated  burden  hours 
associated  with  Program  applications  is 
derived  from  using  a  base  figure  of 
18,300,000  which  is  the  average  number 
of  applications  received  each  year  based 
on  data  obtained  from  the  FCS-366B 
report  submitted  by  State  agencies  to 
FCS.  The  18,300,000  estimated  figure 
includes  both  those  applications  which 
are  approved  for  pSRicipation  and  those 
that  are  rejected.  Thus,  the  actual 
number  of  application  forms  filed  will 
always  exceed  the  number  of 
households  actually  participating  in  the 
program. 

The  actual  niunber  of  households 
currently  receiving  food  stamps  is 
approximately  10,900,000  (hereafter 
referred  to  as  the  caseload)  as  reported 
by  the  FCS-388  report.  This  figure  is 
used  in  computing  burden  associated  - 
with  participating  households.  This 
figure  is  also  the  basis  for  determining 
burden  imposed  on  local  agency  staff 
who  deal  with  households  on  a  daily 
basis.  Due  to  a  lack  of  data  on  the 
number  of  local  staft  and/or  the  number 
of  food  stamp  cases  each  staff  person 
handles  in  a  given  year.  FCS  assumes 
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there  is  one  local  agency  worker  per 
applicant/participating  household. 
Proposed  estimated  information 
collection  and  recordkeeping  burden 
hours  associated  with  burden  approved 
imder  OMB  No.  0584-0064  are  outlined 
below  and  adjusted  to  reflect  recent 
data: 

(1)  Application  burden.  State  agencies 
must  design  an  application  which 
contains  the  information  necessary  to 
comply  with  the  eligibility  requirements 
of  the  Act.  Households  must  complete 
6m  application  in  order  to  obtain 
benefits.  The  niunber  of  burden  hours 
assumes  that  all  applicants  will 
complete  the  entire  application  because 
no  data  is  available  on  the  munber  of 
households  that  complete  only  part  of 
the  application.  Niunber  of  respondents 
is  equd  to  the  munber  of  initial  and 
recertification  applications  received 
aimually  as  reported  by  State  agencies 
on  form  FNS-366B,  Program  Activity 
Statement.  The  data  assumes,  on 
average,  that  each  applicant  will  file 
either  one  initial  or  one  recertification 
application  yearly.  Household  burden  to 
complete  an  application  is  estimated  to 
be  13.274  minutes  (or  .2290  hours). 

(2)  Calculating  food  stamp  eligibility 
thwugh  use  of  a  worksheet.  An 
application  worksheet  is  used  by 
eligibility  workers  to  metke  income  and 
resource  eligibility' determinations  6md 
calculate  benefit  levels  for  households. 

A  worksheet  will  be  used  with  80% 
(14,640,000)  of  all  applications  received; 
25%  (2,289,000)  of  all  change  in 
circumst6mces  report  forms  received  (as 
discussed  below);  6md  16%  (3,348,480) 
of  all  monthly  report  forms  received  (as 
discussed  below).  Based  on  these 
estimates,  the  total  average  number  of 
worksheets  processed  annually  is 
estimated  to  be  20,277,480.  Average 
time  to  complete  a  worksheet  is 
estimated  at  27.837  minutes  (or  .4640 
hours). 

(3)  Monthly  reporting  burden.  State 
agencies  have  the  option  to  require 
certain  households  to  report  information 
on  a  monthly  basis.  These  households 
must  complete  a  monthly  report  form, 
designed  by  the  State  agency,  in  order 
to  meet  the  monthly  reporting 
requirements.  The  estimated  number  of 
households  who  submit  monthly  reports 
is  16%  of  the  total  number  of 
households  participating  in  the  Program 
(1,744,000).  This  amoimt  is  multiplied 
by  12  months  to  determine  the  total 
number  of  monthly  reports.  Burden  to 
complete  this  form  is  estimated  to  be 
9.702  minutes  (or  .1617  hours)  per  form. 

(4)  Explaining  monthly  reporting  to 
households.  Where  State  agencies  have 
opted  for  monthly  reporting,  the  process 
must  be  expl6uned  to  affected 


households.  Eligibility  workers  will 
explain  the  monthly  reporting  process  at 
least  once  to  16%  of  the  total  number 
of  households  participating  in  the 
Program  (1,744,000).  Explaining 
monthly  reporting  is  estimated  to  be  a 
burden  of  4.998  minutes  (or  .0833 
hours)  per  household. 

(5)  Households  reporting  changes  in 
circumstances.  Households  not  required 
to  monthly  report,  including  those 
subject  to  less  fmquent  periodic 
reporting,  must  report  certain  changes 
in  household  circumstances  as  they 
occur  anything  during  the  certification 
period.  It  is  estimated  that  one  change 
report  form  will  be  submitted  annually 
by  non-monthly  reporting  households 
which  represents  about  84%  of  the  total 
caseload  (9,156,000).  Estimated  time  to 
complete  this  form  is  9.703  minutes  (or 
.1617  hours). 

(6)  Notice  to  monthly  reporting 
households  of  late/incomplete  monthly 
reports.  Monthly  households  must  be 
given  additional  time  to  file  a  late  report 
or  to  provide  missing  information  or 
verification.  It  is  estimated  that  5% 
(1,046,400)  of  the  monthly  reports 
expected  to  be  received  (10,928,000) 
will  be  late  or  incomplete  resulting  in 
the  use  of  such  a  notice.  Reporting 
burden  is  estimated  to  be  6.69  minutes 
(or  .1115  hours)  per  notice. 

(7)  Informing  households  about  action 
taken  on  their  food  stamp  case.  Each 
household  that  submits  an  initied 
application  or  a  re-application  must 
receive  notification  of  the  action  taken 
by  the  State  agency.  The  notice  cont6uns 
one  of  three  actions:  notice  of  eligibility, 
denial  notice,  or  notice  of  pending 
status.  Estimates  are  based  on  the  need 
to  provide  this  notice  to  18,300,000 
households  annually.  It  is  estimated  that 
it  takes  a  caseworker  6.69  minutes  (or 
.1115  hours)  to  prepare  this  form. 

(8)  Notifying  nouseholds  of  the 
expiration  of  their  certification  periods. 
Households  must  be  provided  with  a 
notice  of  expiration  regarding  the 
certification  process  and  the  need  to 
reapply  for  benefits.  It  is  estimated  that 
10%  of  the  caseload  (those  certified  for 
less  than  6  months)  will  submit  two  re¬ 
applications  a  year;  24%  of  the  caseload 
(those  certified  for  six  months)  will 
submit  one  re-application;  and  66%  of 
the  caseload  (those  certified  for  more 
thrm  six  months)  will  submit  either  rm 
application  for  recertification  or  an 
initial  application.  Only  half  (3,598,500) 
of  the  households  certified  for  more 
than  six  months  will  be  applying  for 
recertification.  Eligibility  workers  will 
generate  notices  of  expiration  an  average 
of  .745  times  per  household,  for  a  total 
of  8,120,500  (10.900,000x.745).  The 
estimated  preparation  time  for  this  form 


is  4.998  minutes  (or  .0833  hours)  per 
form. 

(9)  Informing  households  about  a 
reduction  in  their  food  stamps.  Non¬ 
monthly  reporting  households  which 
submit  a  change  in  circumstances  report 
form  must  receive  a  written  notice  of 
any  action  to  reduce  or  terminate 
benefits  in  adv6mce  of  the  date  the 
action  will  become  effective.  It  is 
estimated  that  50%  of  change  reports 
received  will  result  in  reduction  or 
termination  of  benefits  which  require 
eligibility  workers  to  provide  this 
notice.  On  average,  caseworkers  will 
generate  4,578,000  of  these  notices 
6Uinually  with  a  preparation  time  of  9.96 
minutes  (or  .1666  hours)  for  each  notice. 

(10)  Adequate  notice  to  monthly 
reporting  households.  Monthly 
reporting  households  must  receive 
written  notice  that  their  benefits  will  be 
or  have  been  increased,  reduced  or 
terminated.  It  is  estimated  that  30%  of 
the  monthly  reports  (6,083,244)  received 
by  caseworkers  will  result  in  an 
increase,  a  reduction  or  a  termination  of 
benefits.  The  remaining  70%  of  monthly 
reports  have  no  change  in  benefits,  so 
no  notice  is  necessary.  It  is  estimated 
that  it  takes  ciiseworkers  6.69  minutes 
(or  .1115  hours)  to  prepius  this  notice. 

(11)  Sponsored  aliens.  Recently 
enacted  legislation  has  affected  the  food 
stamp  eligibility  of  "sponsored  aliens,” 
that  is,  aliens  lawfully  admitted  for 
perm6ment  residence  in  the  United 
States.  Section  421  of  Pub.  L.  104-193 
requires  that  all  of  an  alien  sponsor’s 
income  6md  resources  and  all  the 
sponsor’s  spouse’s  income  and 
resources  be  attributed  to  the  alien  until 
he  becomes  a  U.S.  citizen  or  luis  worked 
40  qualifying  qu6urters  for  any  period 
beginning  after  December  31, 1996.  In 
addition.  Section  421  requires  that  the 
alien  not  have  received  any  Federal 
means-tested  public  benefit  during  this 
period  in  order  to  be  eligible  to  bej^ 
receiving  a  Federal  means-tested  public 
benefit  such  as  food  stamps.  At  the  siune 
time,  various  other  sections  of  P.L.  104- 
193  establish  new  participation 
requirements  for  aUens  in  general  and 
more  restrictive  conditions  for  alien 
immigrants  in  particular.  For  Food 
Stamp  Program  purposes,  during  the 
period  that  P.L.  104-193  requires  the 
attribution  of  the  sponsor’s  income,  any 
sponsored  alien  without  40  qualifying 
quarters  would  already  be  ineligible  for 
food  stamps  pmsu6mt  to  Section  6(f)  of 
the  Act,  7  U.S.C.  §  2015(F).  However, 
Section  510  of  Pub.  L.  104-208  requires 
State  agencies  to  recertify  currently 
participating  alien  households  during 
the  period  April  1, 1997  to  August  22, 
1997.  Information  obtained  fi'om  the 
Immigration  6md  Naturalization  Service 
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by  FCS  showed  that  approximately 
100,000  aliens  were  approved  each  year 
as  lawful  permanent  residents.  Of  the 
100,000  aliens  approved  for  lawful 
permanent  residence  each  year,  it  is 
assiuned  that  5%  will  actually  apply  for 
food  stamps  at  least  once  during  any 
given  year.  The  potential  number  of 
annual  responses  is  estimated  to  be 
5,000.  Burden  is  estimated  to  be  30 
minutes  (or  .5000  hours)  per  response. 

(12)  Demand  Letter  for  Overissuance. 
State  agencies  are  required  to  establish 
a  claim  and  send  a  demand  letter  for 
repayment  when  food  stamp  benefits  are 
overissued  either  as  a  result  of  a 
household  error.  State  agency  error,  or 
an  intentional  Program  violation.  A 
demand  letter  is  used  for  this  purpose. 
Based  on  data  reporting  the  munl^r  of 
new  claims  established  for  FY  1995 
(form  FCS-209),  State  agencies 
generated  demand  letters  for  about  .07 
percent  of  the  caseload.  On  average, 
7.698  minutes  (or  .1283  hrs.)  is  required 
to  compose  a  demand  letter. 

(130  Advance  Notice  of 
Administrative  Disqualification 
Hearing.  Household  members  suspected 
of  conunitting  an  intentional  Program 
violation  must  be  provided  with 
advance  notice  of  a  State  agency’s  intent 
to  disqualify  them  horn  participation  in 
the  Program  which,  among  other  things, 
announces  the  date  of  disqualification 


hearing,  the  charge  against  the 
household,  siunmarizes  the  evidence, 
and  explains  the  consequences  of  a 
guilty  finding  by  the  hearing  officials. 
Based  on  reports  of  the  number  of 
disqualification  hearings  held  in  FY 
1995  (form  FCS-336B),  State  agencies 
generate  this  notice  for  about  .004 
percent  of  the  caseload  at  a  rate  of  15 
minutes  (or  .2500  hrs.)  per  notice. 

(14)  Action  Taken  on  Administrative 
Disqualification  Hearing.  Household 
members  subject  to  an  administrative 
disqualification  hearing  must  receive 
written  notice  of  a  guilty  or  not  guilty 
finding  by  the  hearing  official.  The 
notice  also  explains,  among  other 
things,  the  reason  for  the  decision  and 
the  date  program  disqualification,  if 
appropriate,  will  take  effect.  Data 
contained  in  the  FCS-366B  report 
indicates  that.  State  agencies  generate 
this  notice  for  .002  percent  of  the 
caseload  annually  at  a  rate  of  9.996 
minutes  (or  .1666  hrs.)  per  notice. 

Recordkeeping  Burden 

Case  records:  Local  agencies  are 
required  to  maintain  client  case  records 
for  three  years  and  to  perform  duplicate 
participation  checks  on  individual 
household  members  to  reduce  the 
possibility  of  duplicate  participation. 
The  burden  estimates  for  casefile 
maintenance  are  based  on  an  estimated 
number  of  casefiles,  the  number  of 


records  in  the  casefiles  and  assumes  one 
recordkeeper  p>er  State  (53  State  welfeire 
agencies).  Using  this  methodology, 
average  burden  per  recordkeeper  is 
estimated  to  be  685,466.038  hours 
(36,329,700  hoius/53  recordkeepers). 

Monitoring  Duplicate  Participation: 
The  estimated  annual  recordkeeping 
burden  to  perform  duplicate 
participation  checks  is  based  on  the  . 
average  number  of  persons  (2.442)  in 
each  food  stamp  household.  The 
estimated  number  of  applications  is 
18,300,000.  The  estimated  average 
number  of  persons  who  must  be 
checked  is  44,688,600 
(18,300,000x2.442).  Burden  is  estimated 
to  be  15  seconds  or  (or. 0042  hours)  per 
eligibility  worker,  which  results  in  an 
estimated  annual  recordkeeping  burden 
of  hours  of  187,692.120 
(44,688,600x.0042).  The  average  burden 
hours  per  recordkeeper  is  estimated  to 
be  9,947,682.360  (187,692.120  hoursx53 
recordkeepers). 

Affected  Public:  State  and  local 
governments;  potential  program 
applicants  and  currently  participating 
households. 

Estimated  Number  of  Respondents: 
18,305,000.  , 

Estimated  Number  of  Responses  per 
Respondent:  5.9461573. 

Estimated  Total  Annual  Burden  on 
Respondents:  22,681.621  hours. 


Average  Annual  burden  hours 
nun^im  of  Annual  fre-  burden  per  (Calculations  may  not 
respondents  be  exact  d^^  to  round- 

7  CFR  273.1,  273.3,  273.5,  273.6,  273.7  Food  Stamp  Application 


Existing  . . .  18,700,000  1.00  .2290  4,282,923 

Proposed  .  18,300,000  1.00  .2290  4,191,310 

Differerx^e  .  ; .  -992,223 


7  CFR  273.2,  273.10,  273.11  Application  Worksheet 


Existing  . . .  11,100,000  1.798  .4640  9,258,122 

Proposed  . . . .7.. .  10,900,000  1.793  .4640  9.067,903 

Difference  .  .  -19,022 


7  CFR  273.12,  273.21  Monthly  Reporting 


Existing  . . .  11,100,000  1.920  .1617  3,446,150 

Proposed  .  10,900,000  1.920  -  ,1617  3,384,058 

Difference  . . .  -62,093 


7  CFR  273.12,  273.12  Explaining  Monthly  Reporting  to  Households 


Existing  . . .  11,100,000  .160  .0833  147,941 

Proposed  .  10,900,000  .160  .0833  145,275 

Differerx:e  . . .  -  2,666 
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Annual 
number  of 
respondents 

Annual  fre¬ 
quency 

Average 
burden  per 
response 
(hours) 

Annual  burden  hours 
(Calculations  may  not 
be  exact  due  to  round¬ 
ing) 

7  CFR  273.21  Notice  of  Late/Incomplete  Report  to  Monthly  Reporting  Households 

Existing  . 

Proposed  . 

OifferertCA  , .  . 

11,100,000 

10,900,000 

.096 

.096 

.1115 

.1115 

118,816 

116,674 

-2,141 

nummiiini 

nnmiiiiiiii 

7  CFR  273.2  Informing  Households  about  Action  Taken  on  Food  Stamp  Case 

Existing  . . . . 

Proposed  . '. . 

PifferencA  . . 

■ 

.1115 

.1115 

2,085,050 

2,040,450 

-44,600 

imiiiiiiiiiiiii 

7  CFR  273.2  Notifying  Household  that  Certification  Period  Will  End 

Existing  . - . 

PmpnAAri  . . . \ . 

.745 

.745 

.0833 

.0833 

688,849 

676,438 

-12,412 

Piffer<^nce  . . . 

umiiiiiiiiiiiii 

7  CFR  273.12,  273.21  Households  Reporting  Changes 

Existing  . 

PrnpnAAfl  . 

11,100,000 

10,900,000 

.840 

.840 

.1617 

.1617 

1,507,691 

1,480,525 

-21,166 

Plffei'e'VJA  ,, . 

7  CFR  273.13  Notifying  Household  about  a  Reduction  in  Food  Stamps 

Existing  . 

Proposed  . . . . . 

Plf^r^nce  . . . - . 

11,100,000 

10,900,000 

.420 

.420 

.1666 

.1666 

776,689 

762,695 

-13,994 

7  CFR  273.21  Adequate  Notice  to  Monthly  Reporting  HouMholds 

Existirig  . 

11,100,000 

.576 

.1115 

712,886 

Proposed  . 

10,900,000 

.576 

.1115 

700,042 

Difference  . . . 

- 12,844 

7  CFR  273.11  Sponsored  Aliens 


Existing  . 

Proposed  . .*. . 

5,000 

5,000 

1 

1 

.5000 

.5000 

2,500 

2,500 

7  CFR  273.18  Demand  Letter  for  Overissuance 

Existing  . 

Proposed  . . . 

11,100,000 

10,900,000 

.069 

.071 

.1283 

.1283 

98,880 

99,291 

+557 

1  7  CFR  273.17  Advance  Notice  of  Administrative  Disqualification  Hearing 

Existing  . 

Proposed  . . . 

11,100,000 

10,900,000 

1 

.004 

.004 

.2500 

.2500 

11,095 

11,163  1 

+68  ! 

7  CFR  273.16  Action  Taken  on  Administrative  Disqualification  Hearing 

Existing  . 

Proposed  . 

Difference  . 

11,100,000 

10,900,000 

.002 

.002 

.1666 

.1666 

4,234 

2,724 

1  510 
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Dated:  January  27, 1997. 

William  E.  Ludwig, 

Adminstrator,  Food  and  Consumer  Service. 
IFR  Doc.  97-2832  Filed  2-4-97;  8:45  am] 
NLUNQ  CODE  3410-30-M 


National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  a  Revision 
of  a  Currently  Approved  Information 
Collection 

agency:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service’s 
(NASS)  intention  to  request  a  revision  to 
a  currently  approved  information 
collection,  the  June  Agricultural  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  11, 1997  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultrual 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117  South  Building, 
Washington,  D.C.  20250-2000,  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  June  Agricultural  Survey. 

OMB  Number:  0535-0089. 

Expiratiort  Date  of  Approval:  Jxiiy  31, 
1999. 

Type  of  Request:  To  revise  a  currently 
approved  information  collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  June  Agricultiiral 
Survey  collects  information  on  planted 
acreage  for  major  crops,  hvestock 
inventories,  and  on-farm  grain  stocks. 
The  survey  establishes  a  base  for 
estimating  crop  production  and  value 
for  the  remainder  of  the  crop  year. 
Information  from  this  survey  is  used  by 
government  agencies  in  planning,  farm 
policy  analysis,  and  program 
administration.  In  order  to  maximize  its 
utility,  this  information  collection  is 
being  resubmitted  to  add  acreage, 
equine,  and  computer  ownership/usage 
questions  and  to  eliminate  selected 
cattle  and  hog  questions.  NASS  will  ask 
for  OMB  approval  within  60  days  of 
submitting  ffie  request. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
83,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  cm  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Cleeu'ance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW,  Room 
4162  South  Biiilding,  Washington,  D.C. 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C.,  January  30, 
1997. 

Rich  Allen, 

Acting  Administrator,  National  Agricultural 
Statistics  Service. 

(FR  Doc.  97-2831  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  3410-20-M 


COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Racial  and  Ethnic  Tensions 
In  American  Communities:  Poverty, 
Inequality,  and  Discrimination — 
Mississippi  Delta 

AGENCY:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  Section  3,  Pub.  L.  103-419, 108 
Stat.  4338,  as  amended,  and  45  CFR 
Section  702.3,  that  a  public  hearing  of 


the  U.S.  Commission  on  Civil  Rights 
will  commence  on  Thursday,  March  6, 
through  Saturday,  March  8, 1997, 
beginning  daily  at  8:30  a.m.,  in  the 
Mississippi  Room  at  the  Ramada  Inn, 
2700  U.S.  Highway  82  East.  Greenville, 
Mississippi  38704. 

The  purpose  of  the  hearing  is  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  702.2,  related  particularly  to 
voting  rights,  public  education,  and 
equality  of  economic  opportunity  in  the 
Mississippi  Delta  region  in  order  to 
examine  underlying  causes  of  racial  and 
ethnic  tensions  in  the  United  States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  Section  701.2(c).  The  Commission 
is  an  independent  bipartisan, 
factfinding  agency  authorized  to  study, 
collect,  and  ffisseminate  information, 
and  to  appraise  the  laws  and  policies  of 
the  Federal  Government,  and  to  study 
and  collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  imder  the 
Constitution  because  of  race,  color, 
religion,  sex,  age.  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Commimircations  (202)  367-8312. 
Stephanie  Y.  Moore, 

General  Counsel. 

(FR  Doc.  97-2925  Filed  2-3-97;  10:53  am] 
BILLMO  CODE  6336-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1998  Dress  Rehearsal  Integrated 
Coverage  Measurement  (ICM)  Address 
Listing  Activities 

ACTION:  Proposed  collection:  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  7. 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Conunerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  C.  Whitford, 

Bureau  of  the  Census,  Room  3785, 
Washington,  DC  20233,  (301)  457-4035. 

SUPPLEMENTARY  INFORMATION 
1.  Abstract 

The  Bureau  of  the  Census  developed 
the  ICM  approach  for  measmring 
coverage  during  the  decennial  census. 
The  Independent  Listing  will  obtain  a 
complete  housing  unit  inventory  of  all 
addresses  within  the  1998  ICM  Dress 
Rehearsal  sites  just  before  the  1998 
Dress  Rehearsal  conunences.  Currently, 
we  are  planning  on  using  two 
Independent  Listing  forms,  DX-1302 
and  DX-1302A.  The  DX-1302  will 
contain  experimental  questions 
designed  to  enhance  our  address  listing 
procedures.  We  will  compare  the  results 
using  Form  DX-1302  Math  those  from  a 
control  listing  form  that  did  not  contain 
the  experimental  questions.  Form  DX- 
1302  A,  to  see  if  the  experimental 
questions  improved  our  coverage  of 
addresses.  The  Independent  Listing  will 
undergo  a  quality  assiuance  operation  to 
ensure  that  the  work  performed  is  of 
acceptable  quality  and  to  verify  that  the 
correct  block  was  visited. 

The  listings  Mrill  be  matched  to  the 
census  list  of  addresses;  the  immatched 
cases  Mrill  be  sent  to  the  field  for 
reconciliation  using  the  Housing  Unit 
Follow-up  Form,  DX-1303.  For  qriality 
assurance  purposes,  a  sample  of  the 
follow-up  cases  Mrill  be  verified  to 
ensure  that  the  follow-up  enumerators 
visit  the  block  clusters,  resolve  the 
cases,  and  correctly  follow  procedures. 
The  resultant  addins  listing  will  be 
used  in  the  next  phase  of  the  ICM,  the 
ICM  Person  Interview.  The  forms  and 
procedures  to  be  used  in  this  phase  of 
the  ICM  in  the  1998  Dress  Rehearsal 
will  be  included  in  a  separate 
submission. 

n.  Method  of  Collection 

Person  to  person  interview. 


m.  Data 

OMB  Number:  Not  available. 

Form  Number:  DX-1302  and  DX- 
1302A,  Independent  Listing  Form;  emd 
DX-1303,  Housing  Unit  Follow-up 
Form. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Resptondents: 
31,176  Housing  units  (bus).  • 

Estimated  Time  Per  Response:  2 
minutes  (Independent  Listing)  and  3 
minutes  (Housing  Unit  Follow  up). 

Estimated  Total  Annual  Burden 
Hours:  Total=l,539  Hoiurs. 

Independent  Listing=l,039  hrs  (2 
min.x31,176  bus). 

Independent  Listing  QA=52  hrs  (2 
min.xl,559  bus). 

Housing  Unit  Follow  up=390  hrs  (3 
min.x7,794  hus). 

Housing  Unit  Follow-up  QA=58  hrs  (3 
min.xl,169  hus). 

Estimated  Total  Annual  Cost: 
$649,000. 

Respondent’s  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.  Code, 
Sections  141, 193,  and  221. 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accvuacy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information; 
“ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techffiques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  Mrill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  28, 1997. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  97-2757  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  3S1(M)7-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  012997A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  (Cotmdl) 

Salmon  Technical  Team  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  begin  at  10  a.m. 
on  February  11, 1997  and  continue  from 
approximately  8  a.m.  to  5  p.m.  each  day 
through  February  14, 1997. 

ADDRESSES:  The  meeting  Mrill  be  held  at 
the  Coimcil  office  in  Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Management  Coordinator; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
pmrpose  of  the  meeting,  which  is 
primarily  a  work  session  of  the  Salmon 
Technic^  Team,  is  to  draft  the  stock 
status  report,  “Preseason  1:  Stock 
Abundance  Analysis  for  1997  Ocean 
Salmon  Fisheries”.  The  final  report  Mrill 
be  distributed  to  the  public  and 
reviewed  by  the  Coimcil  at  its  March 
1997  meeting  in  Portland,  OR. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (5^3)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  29, 1997. 

Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-2766  Filed  2-4-97;  8:45  am) 
BILLING  CODE  3610-22-F 


p.0. 110796q 

Taking  of  Endangered  and  Threatened 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Commonwealth  of  Massachusetts 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  denial  of  application 
for  a  small  take  exemption. 
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summary:  On  October  17, 1996,  the 
Director  of  the  Massachusetts  Division 
of  Marine  Fisheries  submitted  to  NMFS 
an  application  for  a  general  incidental 
take  permit  imder  the  Endangered 
Species  Act  (ESA)  for  northern  right 
whales  incidental  to  commercial  fishing 
activities  within  Massachusetts’ 
territorial  waters  and  a  small  take 
authorization  for  the  same  species  and 
activity  under  the  Marine  Mmnmal 
Protection  Act  (MMPA).  For  the  reasons 
discussed  in  this  document,  that 
application  has  been  denied. 

ADDRESSES:  Copies  of  the  application, 
letter,  and/or  Federal  Register  notices 
mentioned  in  this  dociunent  may  be 
obtained  by  writing  to  Michael  Payne, 
Chief.  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
2337,  or  by  telephoning  one  of  the 
contacts  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R  HoUingshead  or  Victoria 
Cornish,  NMFS  (301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  5, 1996  (61  FR  64500), 
NMFS  noted  that  the  Commonwealth  of 
Massachusetts  (Massachusetts)  had 
submitted  an  apphcation  under  the 
MMPA  for  a  smdl  take  of  northern  right 
whales  {Eubalaena  glacialis)  incidental 
to  commercial  fishing  activities  within 
Massachusetts,  territorial  waters,  in 
particular  Cape  Cod  Bay,  during  the 
months  of  February  through  May.  This 
application  was  in  response  to  an  order 
dated  September  24, 1996,  in  Strahan  v. 
Linnon  wherein  the  presiding  District 
Court  judge  ordering  Massachusetts  to 
apply,  imder  the  MMPA,  for  a  small 
take  of  northern  right  whales.  In  its 
letter,  Massachusetts  also  requested  a  . 
general  incidental  take  permit  for  the 
northern  right  whale  under  either 
section  7(b)(4)  or  section  10(a)(1)(b)  of 
the  ESA.  NMFS  stated  in  that  Federal 
Register  notice  that  while  the  Agency 
does  not  consider  the  application  to  be 
complete  in  either  its  discussion  of  the 
interaction,  or  planned  mitigation,  and 
while  it  does  not  plan  to  begin 
processing  the  application  until  it  is 
complete  and  Massachusetts  has 
submitted  its  Take  Reduction  Plan 
(TRP)  for  northern  right  whales,  NMFS 
was  offering  the  public  an  advance 
opportunity  to  review  and  comment  on 
the  apphcation  and  the  issues.  However, 
no  comments  were  received  during  the 
30-day  comment  period. 


Issues 

For  a  discussion  of  the  issues,  please 
refer  to  the  notice  of  receipt  of  the 
apphcation  (61  FR  64500,  December  5, 
1996). 

Determination 

On  January  28, 1997,  in  a  letter  to 
Massachusetts,  NMFS  determined  that  it 
was  not  appropriate  to  consider 
authorizing  the  State’s  potential 
incidental  take  of  right  whales  by 
commercial  fishing  through  a  permit 
apphcation  process.  NMFS  may  issue 
authorizations  for  the  incidental  taking 
of  endangered  and  threatened  Species 
under  section  101(a)(5)(E)  of  the  MMPA 
upon  its  own  initiative  to  fishers 
operating  in  commercial  fisheries  if 
neghgible  impact  findings  can  be  made. 
NMFS  may  revaluate  determinations 
under  this  provision  if  there  is  a 
significant  change  in  the  information 
used  in  making  the  original 
determinations.  NMFS  also  reevaluates 
its  neghgible  impact  determinations 
after  3  years,  as  required  by  statute. 

In  making  neghgible  impact 
determinations,  NMFS  considers  the 
serious  injury  and  mortahty  from  ah 
commercial  fishery  operations.  On 
August  31, 1995  (60  FR  45399),  NMFS 
stated  that  it  was  imable  to  make  a 
neghgible  impact  determination  with 
respect  to  impacts  of  commercial 
fisheries  on  right  whales.  Although 
Massachusetts  has  developed  a  TRP 
since  the  August  1995  notice  was 
issued,  NMFS  has  concluded  that  no 
significant  new  information  has  been 
submitted  to  cause  the  Agency  to 
reconsider  this  determination.  Since 
NMFS  cannot  make  a  neghgible  impact 
determination,  an  incidental  take 
authorization  under  section  101(a)(5)(E) 
is  not  appropriate. 

In  regard  to  Massachusetts’ 
apphcation  for  an  incidental  take  permit 
under  section  7(b)(4)  of  the  ESA,  NMFS 
does  not  consider  it  appropriate  for  a 
state  or  private  party  to  apply  for  an 
Incidental  Take  Statement  under  section 
7(b)(4)  of  the  ESA  as  this  section  applies 
only  to  Federal  actions.  Issuance  of  a 
section  101(a)(5)(E)  permit  is  considered 
a  Federal  action,  however,  and  would  be 
subject  to  consultation.  If  appropriate,  a 
section  7  Incidental  Take  Statement 
would  be  issued  in  association  with  this 
consultation.  Therefore,  an  incidental 
take  permit  imder  section  10  is 
determined  to  be  unnecessary.  While 
NMFS  has  determined  that  the 
Massachusetts  apphcation  for  an 
incidental  take  under  section  7  or  10  is 
inappropriate,  NMFS  has  encouraged 
Massachusetts  to  provide  information 
regarding  state  fishing  activities  that 


would  be  useful  in  conducting 
appropriate  consultations. 

Accordingly,  for  the  reasons  stated 
above,  on  January  28, 1997,  NMFS 
informed  Massachusetts  that  it  was 
inappropriate  to  proceed,  as  requested 
by  Massachusetts,  to  process  N^IPA 
and  ESA  apphcations. 

Dated:  January  30, 1997. 

Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-2794  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  3S1&-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 
February  10, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdbb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-2987  Filed  2-3-97;  2:08  pm] 
BILLING  CODE  6361-01-M 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
February  3, 1997. 

PLACE:  1155  21st  St..  NW.,  Washington, 
DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2988  Filed  2-3-97;  2:08  pm) 
BILUNQ  CODE  6351-01-M 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
February  24, 1997. 
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PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  97-2989  Filed  2-3-97;  2:08  pm] 
BILUNQ  CODE  6351-0«-M 


Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
February  19, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-2990  Filed  2-3-97;  2:08  pm] 
BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Military  Health  Care 
Advisory  Committee 

i  agency:  Department  of  Defense, 

i  Military  Health  Care  Advisory 

I  Committee. 

i 

I  action:  Notice. 


SUMMARY:  On  January  28, 1997  (62  FR 
4036),  the  Department  of  Defense 
pubhshed  a  notice  announcing  a 
meeting  of  the  Mihtary  Health  Care 
Advisory  Committee.  This  meeting  has 
been  POSTPONED  until  mid-March, 
due  to  scheduhng  conflicts  which  have 
not  permitted  full  attendance  by 
Committee  members.  All  other 
information  remains  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  A.  Christopherson,  Senior  Advisor, 
or  Commander  Sidney  Rodgers,  Special 
Assistant  to  PDASD,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Afiairs),  1200  Defense  Pentagon,  Room 
3E346,  Washington,  DC  20301-1200; 
telephone  (703)  697-2111. 


Dated:  January  29, 1997. 

LAi.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  97-2751  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  S00O-04-M 


Defense  Advisory  Committee  on 
Military  Personnel  Testing 

action:  Notice. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  March  10, 1997  and  from  8:30  a.m. 
to  4:30  p.m.  on  March  11, 1997.  The 
meeting  will  be  held  at  The  Sea  Ttirtle 
Inn,  One  Ocean  Boulevard,  Atlantic 
Beach,  Florida  32233.  The  purpose  of 
the  meeting  is  to  review  planned 
changes  and  progress  in  developing 
paper-and-pencil  and  computerized 
enlistment  tests  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statement  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
PoUcy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  February 
21, 1997. 

Dated:  January  30, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  97-2750  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  SO0O-O4-M 


Organizations,  Functions,  and 
Authority  Delegations 

agency:  Department  of  Defense,  Defense 
Office  of  Hearings  and  Appeals. 

ACTION:  Notice. 

SUMMARY:  The  General  Accoimting 
Office  Act  of  1996  transferred  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  the  Comptroller 
General’s  authority  to  waive  debts 
arising  out  of  the  erroneous  payment  of 
pay  and  allowances.  The  OMB  Director 
subsequently  delegated  the  authorities 
listed  below  to  the  Department  of 
Defense  (DOD).  The  Secretary  of 
Defense  further  delegated  this  authority 
to  the  Defense  Office  of  Hearings  and 
Appeals  (DOHA).  This  notice 
annoimces  DOHA’S  intent  to  issue 
regulations  implementing  this  new 
authority  in  the  near  future  and  that,  in 


the  meantime,  DOHA  will  use  the 
procedures  and  practices  appUcable  to 
the  waiver  of  debts  before  ffie  effective 
date  of  the  transfer  of  authority, 

December  18, 1996,  which  are 
published  in  title  4,  Code  of  Federal 
Regulations,  Chapter  1,  Subchapter  G. 
EFFECTIVE  DATE:  February  5, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Defense  Legal  Services  Agency, 
Defense  Office  of  Hearings  and  Appeals, 
Chairman,  Claims  Appeals  Botnd,  P.O. 
Box  3656,  Arlington,  VA  22303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hippie,  Chairman,  Claims 
Appeals  Board,  703-696-8524,  ext.  150. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  General  Accounting  Office  Act  of 
1996,  some  functions  of  the  Comptroller 
General  were  transferred  to  the  Director 
of  OMB.  See  Sec.  101,  Pub.  L.  104-316, 
110  Stat.  3826.  Subsequently,  in  a 
determination  order  dated  December  17, 
1996,  the  Director  delegated  authority  to 
approve  the  waiver  of  debts  arising  ^m 
the  erroneous  payment  of  pay  and 
allowemces  to  various  components 
within  the  Executive  branch.  This  order 
delegated  to  the  Elepartment  of  Defense 
the  authority  to: 

a.  Waive  erroneous  payments  of 
Department  of  Defense  civilian 
employees  described  at  section  103(d); 

b.  Waive  recovery  of  erroneous 
overpayments  described  at  section 
105(b); 

c.  Waive  recovery  of  erroneous 
overpayments  described  at  section  116; 
Before  the  effective  date  of  the  transfer, 
these  claims  were  subject  to  the 
procedures  prescribed  by  the 
Comptroller  General  at  4  CFR  Chapter  1, 
Subchapter  G  (1996).  Until  DOHA 
issues  its  own  regulations  implementing 
its  new  claims  authority,  DOHA’S  poUcy 
will  be  to  apply  these  procedures  and 
the  U.S.  General  Accounting  Office’s 
practices  to  claims  submitt^  to  DOHA 
for  settlement.  As  an  exception,  the 
authority  to  issue  decisions  in  review  of 
settlements  will  be  exercised  by  a 
Claims  Appeals  Board  on  behalf  of  the 
Secretary  of  Defense. 

For  each  appUcation  for  waiver  of  a 
debt  exceeding  $1,500,  or  for  an  appeal 
of  an  Agency’s  decision  on  a  waiver 
under  that  amount,  the  claimant  should 
submit  the  application  to  the  agency  out 
of  whose  activity  the  claim  arose,  and  it 
is  the  agency’s  responsibility  to  forward 
the  claim  to  DOHA  with  its  comments. 
Claimants  may  submit  their  appUcations 
directly  to  DOHA.  However,  claimants 
are  advised  that  submitting  their 
applications  directly  to  DOHA  may 
delay  consideration  of  their  applications 
because  DOHA  will  not  settle  a  claim 
without  first  notifying  the  agency  of  the 
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application  and  requesting  an 
administrative  report  from  the  agency. 
Applications  should  be  sent  to:  Defense 
L^al  Services  Agency,  Defense  Office  of 
Hearings  and  Appeals,  Claims  Appeals 
Board,  P.O.  Box  3656,  Arlington,  VA 
22203-1995. 

Dated:  January  29, 1997. 

LAI.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  uf  Defense. 

(FR  Doc.  97-2752  Filed  2-^97;  8:45  am) 
BILUNG  CODE  SOOO-04-M 


Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(EIS)  on  the  Disposal  &  Reuse  of  the 
Savanna  Army  Depot  Activity, 

Savanna,  IL 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  proposed  action 
evaluated  by  this  Draft  Environmental 
Impact  Statement  (DEIS)  is  the  disposal 
of  the  Savanna  Army  Depot  Activity 
(SVAD),  Savannah,  Illinois,  in 
accordance  with  the  Defense  Base 
Closiure  and  ReaUgnment  Act  of  1990, 
Public  Law  101-510,  as  amended.  The 
DEIS  addresses  the  environmental 
consequences  of  the  disposal  and 
subsequent  reuse  of  the  Depot’s  13,062 
acres.  Alternatives  examined  in  the 
DEIS  include  enciunbered  disposal  of 
the  property,  unencumbered  disposal  of 
the  property,  and  no  action. 

Encumbered  disposal  refers  to  transfer 
or  conveyance  of  property  having 
restrictions  on  subsequent  use  as  a 
result  of  any  army-imposed  or  legal 
restraint.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  property  but  would  maintain  it  in 
caretaker  status  for  an  indefinite  period. 

Disposal  of  the  Depot  property  is  the 
Army’s  primary  action.  Reuse  of  the 
property  is  a  secondary  action  that  will 
be  taken  by  others.  The  EIS  also 
analyzes  the  potential  environmental 
effects  of  reuse  by  means  of  evaluating 
intensity-based  probable  reuse 
scenarios.  Appropriate  to  the  Depot  are 
low,  medium-low,  and  medium 
intensity  reuse  scenarios  reflecting  the 
range  of  activities  that  could  occur  after 
disposal  of  the  property. 

A  scoping  meeting  was  held  at  the 
SVAD  on  June  27, 1996.  Public  notices 
requesting  input  and  comments  from 
the  public  were  issued  in  the  regional 
area  surrounding  the  SVAD. 

DATES:  Written  public  comments  and 
suggestions  received  on  or  before  March 
24, 1997  will  be  addressed  in  the  Final 
Environmental  Impact  Statement. 


ADDRESSES:  A  copy  of  the  Draft  EIS  may 
be  obtained  by  writing  to  Mr.  Glen 
Coffee  at  the  Corps  of  Engineers,  Mobile 
District  (ATTN:  CESAM-PD-E),  109  St. 
Joseph  St,  Mobile,  AL  36628-001,  or  by 
facsimile  at  (334)  690-2424. 

Dated:  January  30, 1997. 

Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  OASA  (I.  L6-E). 

(FR  Doc.  97-2803  Filed  2-4-97;  8:45  am] 
BiLUNG  CODE  371 0-Oe-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education 
ACTION:  Submission  for  OBM  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Croup,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  7, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of  . 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  pmpose  of  the 
information  collection,  violate  State  or 


Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  January  30, 1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 


Type  of  Review:  Reinstatement. 

Title:  The  Carl  D.  Perldns  Vocational 
and  Applied  Technology  Education  Act 
(P.L.  101-392)— State  Plan. 

Frequency:  Biennially. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  54. 

Burden  Horns:  13,284. 

Abstract:  P.L.  101-392  requires  State 
Boards  for  Vocational  Education  to 
submit  a  3-year  State  plan  the  first  year 
of  the  Act  and  a  2-year  plan  in 
succeeding  years,  with  annual  revisions 
as  the  Board  deems  necessary  to  receive 
federal  funds.  Program  staff  review  the 
plans  for  compUance  and  quality. 

[FR  Doc.  97-2763  Filed  2-4-97;  8:45  ami 


Kem  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  30, 1997. 

Take  notice  that  on  January  23, 1997, 
Kem  River  Gas  Transmission  Company 
(Kem  River),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  Febmary  17, 
1997: 


Office  of  Vocational  and  Adult 
Education 


BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP96-727-001] 
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First  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  127 
Original  Sheet  No.  127-A 

Kem  River  states  that  the  ptirpose  of 
this  filing  is  to  comply  with  the 
Commission’s  Order  Authorizing 
Blanket  Construction  (Order)  issued  on 
December  23, 1996  in  Docket  No.  CP96- 
727-OGO.  In  the  instant  filing,  Kem 
River  is  modifying  its  tariff  to  define  the 
circtunstances  under  which  Kem  River 
will  offer  to  make  contributions  in  aid 
of  constmction  available  to  shippers 
who  constmct  facilities  needed  to  take 
delivery  of  gas  fiom,  or  to  measure  gas 
delivered  by,  Kem  River. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  Febmary  7, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission’s  Rules.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-2774  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  C717-01-M 


pocket  No.  RP97-81-001] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

January  30, 1997. 

Take  notice  that  on  January  24, 1997 
K  N  Interstate  Gas  Transmission 
Company  Co.  (KNI)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1-B,  the  following 
revised  tariff  sheets  to  be  effective 
January  1, 1997: 

First  Revised  She#  No.  36 
Substitute  Original  Sheet  No.  89 

KNI  states  that  these  tariff  sheets  are 
being  submitted  to  comply  with  the 
Commission’s  December  31, 1996  Order 
in  this  proceeding. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI’s  mainUne 
jurisdictional  customers,  interested 


public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-2777  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  S717-01-M 


[Docket  No.  RP97-236-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  30, 1997. 

Take  notice  that  on  January  27, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voliime  No.  1,  the  tariff  sheets  fisted  in 
Appendix  A  to  the  filing,  to  become 
effective  February  27, 1997,  except  for 
Original  Sheet  No.  273-A  which  has  a 
proposed  effective  date  of  October  1, 
1995. 

Northwest  states  that  this  fifing  is 
submitted  to  make  several  minor 
revisions  to  Northwest’s  tariff, 
including:  (1)  Canceling  Rate  Schedule 
T-1,  (2)  incorporating  a  revenue 
crediting  mechanism  related  to  revenue 
credits  received  finm  Questar  Pipeline 
Company  for  storage  at  Clay  Basin,  (3) 
updating  Northwest’s  fist  of  marketing 
affiliates,  (4)  removing  provisions 
requiring  a  prepayment  fee  if  firm 
service  is  requested,  (5)  changing  from 
monthly  to  aimual  distribution  of 
penalty  revenue  credits  applicable  to 
unauthorized  overrun  or  undemm 
penalties,  (6)  removing  obsolete  tariff 
provisions  and  (7)  making  other  general 
“housekeeping”  changes. 

Northwest  states  that  a  copy  of  this 
fifing  has  been  served  upon  Northwest’s 
customers  and  interested  state 
regulatory  9ommissions. 

Any  person  desiring  to  be  heard  or 
protest  this  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EG  20426, 


in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Q)nunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-2778  Filed  2-4-97;  8:45  am] 
BILLBIG  CODE  S717-01-M 


[Docket  No.  CP97-209-000] 

Transwestem  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  30, 1997. 

Take  notice  that  on  January  27, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  Post 
Office  Box  1188,  Houston,  Texas  77251- 
1188  filed  a  request  with  the 
Commission  in  Docket  No.  CP97-209- 
000,  pursuant  to  Sections  157.205,  and 
157.212  of  the  Commission’s 
Regulations  imder  the  Natural  Gas  Act 
(NGA)  for  authorization  to  install  and 
operate  a  new  delivery  point  which 
would  accommodate  intermptible 
natural  gas  deliveries  to  GPM  Gas 
Corporation  (GPM)  authorized  in 
blaj^et  certificate  issued  in  Docket  No. 
CP82-534-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transwestem  proposes  to  install  and 
operate  a  new  delivery  point,  located  in 
Sherman  County,  Texas,  at  CPM’s 
request  which  would  provide 
compressor  fuel  and  starting  gas  for  use 
at  its  plant.  The  proposed  volumes  to  be 
delivered  would  be  500  MMBtu  on  a 
peak  day  and  182,500  MMBtu  on  an 
annual  basis.  Transwestem  estimates 
the  cost  of  constructing  the  delivery 
point  would  be  $16,500. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  157.205 
of  the  Regulations  under  the  NGA  (18 
CFR  157.205)  a  protest ,to  the  request.  If 
no  protest  is  fil^  within  the  allowed 
time,  the  proposed  activity  shall  be 
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deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  fiUng  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-2776  Filed  2-4-97;  8:45  ami 
BILLING  CODE  a?17-01-M 


[Docket  No.  CP97-198-000] 

Wiiliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  30, 1997. 

Take  notice  that  on  January  17, 1997, 
as  supplemented  on  January  28, 1997, 
Wiiliston  Basin  Interstate  Pipeline 
Comptmy  (Wiiliston  Basin),  200  North 
Third  Street,  Bismarck,  North  Dakota 
58501,  filed  in  Docket  No.  CT97-198- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  delivery  faciUties  in  South 
Dakota  imder  Wiiliston  Basin’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000,  et  al.,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Wiiliston  Basin  proposes  to  construct 
an  additional  one-inch  tap  at  an  existing 
tap  site  to  effectuate  natural  gas 
transportation  deliveries  to  Montana- 
Dakota  Utilities  Co.  (Montana-Dakota) 
for  ultimate  use  by  additional 
'residential  customers.  Wiiliston  Basin 
states  that  the  existing  tap  and  the 
additional  one-inch  tap  i^l  be 
manifolded  together  and  used  to  serve 
Montana-Dakota.  for  ultimate  use  by  the 
residents  of  the  Mountain  Shadow 
Estates  mobile  home  park.  Wiiliston 
Basin  estimates  the  current  maximum 
daily  quantity  at  the  existing  tap  to  be 
200  Mcf  per  day.  Wiiliston  Basin  further 
estimates  that  after  the  additional  one- 
inch  tap  is  installed,  the  maximum  daily 
delivery  quantity  will  be  1,100  Mcf  per 
day.  Wiiliston  Basin  states  that  the 
volumes  to  be  deUvered  are  within  the 
contractual  entitlements  of  the 
customer.  In  addition,  Wiiliston  Basin 
estimates  the  cost  of  construction  to  be 
$1,000,  of  which  will  be  fully 
reimbiused  by  Montana-Dakota. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  97-2775  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP9|5-«47-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  1998  Expansion 
Project  and  Request  for  Comments  on 
Environmental  issues 

January  30, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  emd  operation  of  the 
facilities  proposed  in  the  1998 
Expansion  Project.^  'This  EA  will  be 
used  by  the  Commission  in  its  decision¬ 
making  process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  requests 
authority  to  construct  and  operate  the 
following: 

1.  Three  36-inch-diameter  loops 
totalling  about  71.5  miles  of  pipeline: 

a.  Loop  1 — about  22.0  miles  long, 
extending  from  St.  Vincent  Compressor 
Station  at  milepost  (MP)  0.7  to  MP  22.7 
in  Kittson  County,  Minnesota; . 

b.  Loop  2 — about  26.7  miles  long, 
extending  from  MP  132.5  to  MP  159.2 
in  Clearwater,  Beltrami,  and  Hubbard 
Counties,  Minnesota;  and 

c.  Loop  3 — about  22.8  miles  long, 
extending  from  MP  283.5  to  MP  306.3 


>  Great  Lakes  Gas  Transmission  Limited 
Partnership’s  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission’s  regulations. 


in  Ceirlton  Coimty,  Miim’esota  and 
Douglas  County,  Wisconsin; 

2.  Two  7,400  horsepower  compressor 
imits  and  appurtenant  facilities  at  the 
St.  Vincent  Compressor  Station  and 
Farwell  Compressor  Station  in  Kittson 
County,  Minnesota  and  Clare  Coimty, 
Michigan,  respectively; 

3.  A  replacement  aerodynamic 
assembly  at  the  Thief  River  Falls 
Compressor  Station  in  Marshall  Coimty, 
Miimesota;  and 

4.  Minor  permanent  above  ground 
ancillary  facilities; 

a.  three  crossover  assemblies  at  the 
new  loop  ends  at  MPs  22.7, 159.2,  and 
306.3  in  Kittson  and  Hubbard  Counties, 
Miimesota,  and  Douglas  County, 
Wisconsin,  respectively; 

b.  the  expansion  of  four  existing 
mainline  valve  sites  at  MPs  16.3, 150.0, 
283.5,  and  299.3  in  Kittson,  Beltrami, 
and  Carlton  Counties,  Minnesota,  and 
Douglas  County,  Wisconsin, 
respectively;  and 

c.  removal  of  the  existing  end-of-loop 
valve  and  crossover  assembly  by  MP 
132.5  in  Clearwater  County,  Minnesota. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  I.2  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
please  write  to  the  Secretary  of  the 
Commission  at  the  address  on  page  4  of 
this  notice. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  867  acres  of  land. 
Following  construction,  about  222  acres 
would  be  maintained  as  new  permanent 
right-of-way.  The  remeuning  645  acres  of 
land  would  be  restored  and  allowed  to 
revert  to  their  former  use. 

Construction  Timing 

Great  Lakes  proposes  to  construct 
loopUne  facilities  in  two  phases:  a  1997/ 
1998  winter  phase  and  a  1998  summer 
phase.  Loop  2  would  be  constructed 
during  the  1997/1998  winter  phase 
beginning  November  15, 1997,  and 
would  be  completed  by  March  1, 1998. 
'Therefore,  wetlands  would  be  frozen 
during  the  crossings. 

Loops  1  and  3  would  be  constructed 
during  the  1998  summer  phase 
beginning  July  1, 1998,  with  an  in- 
service  date  November  1, 1998. 

The  compressor  station  additions  and 
modifications  would  be^stalled  during 
the  period  of  March  1, 1998,  and 
November  1, 1998. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission’s  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  horn  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  conunents 
received  are  considered  diuing  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  the  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Om  independent  analysis  of  the 
issues  will  be  in  the  EA.  Expending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be* 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 


Great  Lakes.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Effect  on  three  federally  listed 
endangered  or  threatened  species.  Bald 
eagle.  Piping  plower,  and  Timber  wolf, 
and  state  special  concern  species. 

•  Eleven  perennial  waterbodies 
would  be  crossed  and  three  of  them  are 
coldwater  fisheries  (two  are  trout 
stocking  fisheries). 

•  Four  waterbodies  would  be  crossed 
that  are  over  100  feet  wide  (South 
Branch  Two  Rivers,  Mississippi  River, 
Schoolcraft  River,  and  Nemadji  River). 

•  Effect  on  Mississippi  Headwaters 
State  Forest  land. 

•  Effect  on  residences  that  are 
potentially  within  50  feet  of  the 
proposed  construction  work  area. 

•  Several  prehistoric  and  historic 
archaeological  sites  may  be  affected  by 
the  project  (only  30  percent  of  the 
cultural  resources  surveys  have  been 
completed  to  date). 

Public  Participation 

•  You  can  make  a  different  by 
sending  a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  ^e  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washington,  DC  20426. 

•  Reference  Docket  No.  CP96-647- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  3, 1997. 

If  you  wish  to  receive  a  copy  of  the 
EA,  please  write  to  the  Secretary  of  the 
Commission  at  the  address  on  page  4  of 
this  notice. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  “intervenor”. 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission’s  Rules  of 


Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  nling  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeing  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  he 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  youir  scoping  comments 
considered. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-2773  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  6717-01-11 


[Docket  Nos.  CP96-16-000  and  CP96-16- 
001] 

Transcontinental  Gas  Pipeline 
Corporation;  Notice  of  Meeting 

January  30, 1997. 

On  February  6, 1997,  Office  of 
Pipeline  Regulation  Staff  will  meet  with 
representatives  of  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  to 
discuss  pre-fiUng  matters  for  a 
compliance  filing  on  compressor  station 
architectmal  design  required  by 
Commission  Order  issued  December  2, 
1996  in  Docket  No.  CP96-16-000  and 
001.  Transco  requested  this  pre-filing 
meeting  by  letter  filed  January  29, 1997 
in  the  subject  docket. 

The  meeting  will  be  at  10:00  AM  at 
the  Commission’s  headquarters,  888 
First  Street  NE,  Washington,  DC. 

Kevin  P.  Madden, 

Director.  Office  of  Pipeline  Regulation. 

[FR  Doc.  97-2772  Filed  2-4-97;  8:45  am) 
BILLING  CODE  6717-01-4I 


Southwestern  Power  Administration 

Transmission  Rate  Design 
Development 

AGENCY:  Southwestern  Power 
Administration,  DOE. 

ACTION:  Notice  canceling  a  planned 
technical  conference. 

SUMMARY:  The  Administrator, 
Southwestern  Power  Administration 
(Southwestern)  will  not  conduct  the 
Technical  Conference  that  was 
anticipated  to  be  convened  as  noted  in 
the  Federal  Register  (61  FR  53732)  on 
October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Forrest  E.  Reeves,  Assist«mt 
Administrator,  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration,  U.S.  Department  of 
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Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101,  (918)  595-6696. 

SUPPLEMENTARY  INFORMATION:  Following 
£)epartment  of  Energy  (DOE)  guidance 
in  its  response  to  the  Federal  Energy 
Regulatory  Commission’s  April  24, 

1996,  Order  No.  888  (Promoting 
Wholesale  Competition  Through  Open 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
Utilities),  Southwestern  Power 
Administration  (Southwestern)  is 
reviewing  its  rate  design  structure  to 
ensure  compUance  with  the  intent  of 
Order  888  for  open  access  wholesale 
electric  transmission  rates.  A  Public 
Forum  was  convened  Tuesday,  October 
29, 1996,  in  Southwestern’s  offices  in 
Tulsa,  Oklahoma.  The  Forum  was  held 
to  explain  the  goals  of  the  rate  design 
review  process  and  identify  areas  of 
specific  concern.  At  the  Forum  and 
through  a  formal  comment  period. 
Southwestern  sought  comments  and 
opinions  regarding  potential  approaches 
to  the  rate  design  of  ancillary  services 
and  the  rmbimdling  of  the  generation 
and  transmission  rates. 

A  transcript  of  the  Public  Forum  was 
made.  For  a  fee,  copies  of  the  transcript 
may  be  obtained  fium  the  transcribing 
service. 

An  interested  parties  list  was  also 
developed  for  those  parties  that  were 
unable  to  attend  the  Public  Forum,  but 
wanted  to  receive  any  mailings 
regarding  this  issue  in  the  future. 

It  was  anticipated  that  a  Technical 
Conference  would  need  to  be  convened 
before  the  end  of  February  1997  to 
review  specific  comments  and 
encovurage  discussions  to  help  ensure  a 
better  understanding  of  the 
technicalities  of  the  issues  being 
reviewed  (e.g.  Development  of  Ancillary 
Services).  In  October  15, 1996,  Federal 
Register  Notice  (61  FR  53732), 
Southwestern  provided  notification  of 
its  plan  to  convene  a  conference  to 
review,  in  detml,  the  technical 
conunents  received  to  help  determine 
how  the  technicahties  could  best  be 
incorporated  into  the  rates  for 
transmission  services.  The  Comments 
received  were  not  technical  in  nature 
and  virtually  all  are  consistent  with 
Southwestern’s  anticipated  approach  to 
rmbundling  transmission  and  generation 
rates.  Therefore,  with  only  minimal 
benefits  expected  to  be  gained  fix>m 
holding  a  technical  conference. 
Southwestern  will  not  conduct  such  a 
conference. 

Southwestern  proposes  to  pursue  the 
unbundling  of  its  transmission  services 
in  conjunction  with  its  normal 
repayment  process.  As  part  of  this 
process,  a  formal  comment  period  will 


be  provided  to  edlow  interested  parties 
to  provide  conunents  and  suggestions 
regarding  the  rates  being  developed. 

We  look  forward  to  your  continued 
interest  and  participation  in  the  ongoing 
process  of  rate  development. 

Issued  in  Tulsa,  Oklahoma,  this  27th  day 
of  January,  1997. 

Michael  A.  Deihl, 

Administrator. 

[FR  Doc.  97-2826  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5685-4] 

Proposed  Settlement,  Acid  Rain  Opt* 
in-Rule  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ^ 

ACTION:  Notice  of  propos^  settlement; 
Request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act”), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Alcoa  Generating 
Corporation  v.  United  States 
Environmental  Protection  Agency,  No. 
95-1292  (D.C.  Cir.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  "Opting  into  the  Acid 
Rain  Program,”  which,  inter  alia, 
established  provisions  that  allow  certain 
sulfur  dioxide  emitting  combustion 
sources  that  are  not  otherwise  subject  to 
the  Acid  Rain  Program  to  volimtarily 
become  subject  to,  or  “opt  into,”  the 
Acid  Rain  Program  and  receive 
marketable  emission  allowances. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  environmental  Protection 
Agency  will  receive  written  comments 
relatingdo  the  settlement  fit)m  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Copies 
of  the  settlement  are  available  fi'om 
Jacqueline  Jordan,  Cross-Cutting  Issues 
Division  (2322),  Office  of  General 
Coimsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 

Washington,  D.C.  20460,  (202)  260- 
7622.  Written  comments  should  be  sent 
to  Jonathan  Averback,  Air  and  Radiation 
division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  S.W., 


Washington,  D.C.  20460  and  must  be 
submitted  on  or  before  March  7, 1997. 

Dated:  January  27, 1997. 

Scott  C.  Fulton,  . 

Acting  General  Counsel. 

[FR  Doc.  97-2842  Filed  2-4-97;  8:45  am) 
BILLING  CODE  6560-S0-M 


[FRL-6683-2] 

Clean  Water  Act  Section  303(d)  Total 
Maximum  Daily  Load  (TMDL)  Program; 
Draft  TMDL  Program  Implementation 
Strategy 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  aveiilability. 

summary:  EPA’s  Assistant 
Administrator  for  Water  hereby  makes 
available  for  public  comment  a  Draft 
TMDL  Program  Implementation 
Strategy,  l^e  TMDL  program  addresses 
waters  that  do  not  meet  State  water 
quality  standards  even  after  pollution 
sources  have  implemented  required 
pollution  controls.  CWA  section  303(d) 
requires  States  to  identify  these  waters 
and  develop  TMDLs  for  them,  with 
oversight  firom  the  Environmental 
Protection  Agency  (EPA).  A  TMDL 
allocates  pollutant  loadings  among 
pollution  sources  in  a  watershed,  and  is 
a  bitsis  for  taking  the  actions  needed  to 
restore  a  waterbody. 

The  Draft  TMDL  Program 
Implementation  Strategy  explains  EPA’s 
vision,  priorities  and  the  steps  the 
Agency  will  take  to  help  States  meet 
TMDL  program  requirements.  The 
Strategy  identifies  issues  for  which  EPA 
may  develop  guidance  and/  or  make 
regulatory  changes.  The  Strategy  also 
describes  activities  that  are  crirrently 
imderway,  have  been  recently  initiated, 
or  for  which  EPA  will  direct  a  greater 
portion  of  its  available  progi^ 
resources. 

EPA  will  use  this  Draft  Strategy  to 
explain  the  Agency’s  current  plans  to 
fully  implement  the  TMDL  program  and 
to  facilitate  broad-based  public 
discussion  on  how  the  TMDL  program 
can  be  improved.  EPA  has  provided  the 
Draft  Strategy  as  background 
information  to  the  recently  formed 
TMDL  Federal  Advisory  Committee  Act 
(FACA)  Committee.  The  Committee  will 
develop  recommendations  concerning 
needed  changes  to  this  Draft  Strategy  as 
well  as  all  TMDL  related  policies, 
guidance  regulations,  and  priorities. 
DATES:  EPA  is  accepting  comments  on 
the  Draft  TMDL  Program 
Implementation  Strategy  for  90  days 
following  the  date  of  publication  of  this 
notice. 
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ADDRESSES:  Please  direct  comments  on, 
and  requests  for,  the  Ehaft  TMDL 
Program  Implementation  Strategy  to  the 
following:  Environmental  Protection 
Agency,  Assessment  and  Watershed 
Protection  Division,  Office  of  Water 
(4503F),  401  M  Street,  SW,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Theresa  G.  Tuaho,  Assessment  and 
Watershed  Protection  Division, 
Watershed  Branch,  at  the  address  given 
above;  telephone  202/260-7059.  "Ae 
Draft  TMDL  Program  Implementation 
Strategy  is  also  available  on  the  EPA 
Office  of  Water  Home  Page  on  the 
Internet  at  the  following  address:  http:/ 

/  www.epa.gov/owowwtrl  /tmdl/ 
index.html.  Please  refer  to  the  Home 
Page  for  instructions  on  submitting 
electronic  comments. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

[FR  Doc.  97-2575  Filed  2-4-97;  8:45  ami 
BILUNQ  CODE:  6S60-6IM> 


[OPPTS-O0208;  FRL-S582-S] 

Notice  of  Availability  of  FY 1997  Grant 
Funds  for  the  Establishment  of  a 
Pollution  Prevention  Information 
Network 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  soliciting  grtmt 
proposals  to  estabUsh  a  national 
network  of  pollution  prevention 
information  centers.  EPA  anticipates 
that  between  S750.000  and  $1  million 
will  be  available.  The  purpose  of  this 
request  for  proposals  is  threefold:  (1)  To 
create  new  centers  for  the  collection, 
synthesis  emd  dissemination  of 
pollution  prevention  information  for 
States  not  cmrently  served  by  a 
pollution  prevention  regional  center.  (2) 
to  support  existing  regional  pollution 
prevention  information  centers  and  (3) 
to  coordinate  work  among  new  and 
existing  centers  in  order  to:  minimize 
duplication  of  effort  in  infonxiation 
collection  and  synthesis,  and  training 
for  the  promotion  of  pollution 
prevention  technologies,  and  establish 
information  standards  and  peer  review 
that  will  facilitate  information  exchange 
among  centers.  Grants/cooperative 
agreements  wjll  be  awarded  under  the 
authority  of  the  Pollution  Prevention 
Act  of  1990. 


DATES:  Applications  must  be 
postmarked  by  April  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  copies  of  the  grant  guidance  and 
application  package  or  to  obtain  more 
information  regarding  this  program, 
please  contact  Beth  Anderson  at  (202) 
260-2602.  You  may  also  forward  your 
requests  and  questions  via  the  Internet 
to:  anderson.lMth@epamail.epa.gov  or 
mail  yom  request  to  Beth  Anderson  at 
the  Office  of  Pollution  Prevention  and 
Toxics,  Mail  Code  7409,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

I.  Scope  and  Purpose  of  this  Grant 
Competition 

1.  The  Pollution  Prevention  Act  of 
1990.  This  solicitation  is  made  under 
the  Pollution  Prevention  Act  of  1990 
(the  Act)  (Pub.  L.  101-508),  which 
established  as  national  policy  that 
pollution  should  be  prevented  or 
reduced  at  the  source  whenever  feasible. 
Section  6603  of  the  Act  defines  source 
reduction  as  any  practice  that: 

(1)  Reduces  the  amoimt  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
enviroiunent  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  (P2)  as  the  use  of  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through:  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water  or  other  resources,  or 
protection  of  natural  resources,  or 
protection  of  natvual  resources  by 
conservation. 

Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  ev£duating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  State 
prosam  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportimities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
whom  la^  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  soiuce 
reduction  techniques. 

Section  6606  of  the  Act  authorizes 
EPA  to  establish  a  source  reduction 


clearinghouse  to  compile  information 
on  management,  technical  and 
operational  approaches  to  source 
reduction.  The  Act  States  that  EPA 
should  use  the  clearinghouse  to: 

(1)  Serve  as  a  center  for  source 
reduction  technology  transfer. 

(2)  Mount  active  outreach  and 
education  programs  by  the  States  to 
further  the  adoption  of  source  reduction 
technolomes. 

(3)  Coll^  and  compile  information 
reported  by  States  receiving  grants 
imder  section  6605  on  the  operation  and 
successes  of  State  source  reduction 
programs. 

2.  Purpose  of  national  pollution 
prevention  information  network. 
Currently  there  are  few  limited 
mechanisms  or  systems  to  coordinate 
the  development,  review,  and 
dissemination  of  pollution  prevention 
information  among  Federal,  State,  local 
agencies,  and  universities  involved  in 
promoting  source  reduction  . 
technologies.  Access  to  pollution 
prevention  (P2)  information  and 
assistance  varies  across  the  United 
States.  In  addition,  not  all  programs 
providing  assistance  to  small  businesses 
have  access  to  pollution  prevention 
information  that  may  be  useful  and 
relevant  to  their  cUentele.  As  a  result, 
the  purpose  of  this  request  for  proposals 
is  three  fold:  (l)To  create  new  centers 
for  the  collection,  synthesis  and 
dissemination  of  pollution  prevention 
information  for  States  not  currently 
served  by  a  pollution  prevention 
regional  center,  (2)  to  support  existing 
regionid  pollution  prevention 
information  centers,  and  (3)  to 
coordinate  work  among  new  and 
existing  centers  in  order  to:  minimize 
duplication  of  effort  in  information 
collection  and  synthesis,  and  training 
for  the  promotion  of  pollution 
prevention  technologies,  and  establish 
information  standards  and  peer  review 
that  will  facilitate  information  exchange 
among  centers. 

The  development  of  a  P2  information 
network  of  centers  would  allow  State  P2 
information  needs  to  be  addressed  on  a 
regional  basis  and  allow  for  improved 
information  exchange.  A  coordinated 
network  would  facilitate  information 
exchange  and  decrease  duplicative 
research  that  might  be  conducted  in 
each  State  by  standardizing  formats  for 
P2  information  (such  as  case  studies  or 
vendors)  and  developing  systems  to: 
coordinate  information  needs, 
determine  types  of  P2  information  that 
need  to  be  developed,  coordinate  the 
production  of  relevant  P2  information, 
disseminate  this  information  among 
small  business  assistance  providers,  and 
evaluate  the  effectiveness  of  the 
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information  being  disseminated  in  • 
changing  business  practices  to 
incorporate  pollution  prevention. 

EPA  believes  that  investing  in 
coordinating  and  standardizing  P2 
information  collection,  synthesis,  and 
publication  will  benefit  State  P2 
technical  assistance  providers  as  well  as 
other  small  business  assistance 
programs,  such  as  the  Small  Business 
Development  Centers  and  the  National 
Institutes  of  Standards  and  Technology 
(NIST)  Manufacturing  Extension 
Partnerships.  Regional  P2  information 
centers  could  benefit  a  variety  of  small 
business  assistance  programs  by 
allowing  for  specialization  in  expertise, 
where  this  expertise  can  be  shared 
nationally.  Regional  centers  could  be 
more  responsive  to  the  common 
information  needs  of  the  States  being 
served  and  allow  States  to  focus 
resources  on  issues  unique  to  each 
State.  EPA  wants  this  competitive  grant 
process  to: 

(1)  Improve  access  to  P2  information 
for  all  State  business  assistance 
promems. 

(2)  Increase  the  availability  of  P2 
technical  assistance  to  all  States,  by 
sharing  the  research,  synthesis,  and 
training  in  current  P2  information 
nationally. 

(3)  Increase  and  improve  partnerships 
among  State  entities  serving  small 
businesses  by  providing  a  forum  for 
defining  and  meeting  common  program 
objectives. 

^A  believes  that  some  of  the  benefits 
of  a  coordinated  P2  information  network 
would  be:  uniform  access  to  high 
quality  information  across  all  industrial 
sectors  and  localities,  minimized 
duplication  of  efioit  in  developing  P2 
materials,  improved  leveraging  of 
existing  resources,  and  improved 
quality  and  focus  of  P2  information 
available  through  the  use  of  standard 
fonnats  and  peer  review. 

3.  EPA’s  prior  efforts  to  promote  P2 
information  sharing.  On  August  20  and 
21, 1992,  EPA  sponsored  a 
subcommittee  meeting  of  the  “National 
Advisory  Council  for  Environmental 
Policy  and  Technology,  State  and  Local 
Programs  Committee.”  At  this  meeting, 
the  delivery  of  P2  technical  information 
to  State  and  local  technical  assistance 
programs  was  discussed  in  the  context 
of  the  national  data  base.  Pollution 
Prevention  Information  Exchange 
System  (PIES)  and  the  Pollution 
l4evention  Information  Clearinghouse 
(PPIC)  that  EPA  was  operating.  This 
initial  meeting  raised  issues  of 
information  quality,  roles  for  a  national 
clearinghouse,  and  priority  information 
needs  or  functions  for  P2  technical 
assistance  programs. 


In  October  1993,  EPA  funded  a 
proposal  from  the  National  Roimdtable 
of  State  Pollution  Prevention  Programs 
(now  called  the  National  Pollution 
Prevention  Roimdtable  (NPPR))  to 
“develop  a  design  and  memagement 
plan  for  a  national  network  of  pollution 
prevention  information  providers.”  In 
February  1995,  NPPR  submitted  its  final 
report.  In  this  report,  based  on  the 
results  of  survey  and  telephone 
interviews,  the  functions  of  an 
information  network  that  would  best 
support  pollution  prevention  technical 
assistance  programs  were: 

•  Make  information  readily 
accessible  and  easy  to  search. 

•  Collect  and  update  technical 
information. 

•  Identify  experts  or  other  soiirces  of 
information. 

•  Provide  technical  information  in  a 
synthesized  format  (which  might 
include  case  studies,  process 
information,  bibliography,  vendor 
information,  etc.). 

In  October  1994,  EPA  funded  a  3— year 
pilot  proposal  to  establish  a  model 
program  for  interstate  cooperation  on 
pollution  prevention  information 
sharing.  Three  organizations  agreed  to 
participate  in  the  pilot  to  coordinate 
information  collection,  synthesis,  peer 
review,  and  dissemination:  Northeast 
Waste  Management  Officials 
Association  (NEWMOA),  the  Illinois 
Hazardous  Waste  Research  and 
Information  Center  (now  called  the 
Illinois  Waste  Management  and 
Research  Center  (W^^C)),  and  the 
Wisconsin  Solid  and  Hazardous  Waste 
Education  Center  (SHWEC).  Under  this 
pilot  program.  State  focus  groups  were 
form^  to  determine  pollution 
prevention  information  needs.  In 
September  1995,  the  States  in  the 
Northeast  approved  a  5-year  plan  to  aid 
in  the  collection,  organization,  and 
distribution  of  pollution  prevention 
technical  information  in  the  Northeast. 
The  Great  Lakes  States  developed  a 
management  plan  for  the  Great  Lakes 
Pollution  Prevention  Information 
Clearinghouse  and  set  up  a  listserve 
system  (P2TECH)  to  assist  pollution 
prevention  technical  assistance 
programs  (P2TAPs)  nationwide  in 
finding  answers  to  technical  assistance 
problems.  Four  pollution  prevention 
technical  information  packets  will  be 
written  and  peer-reviewed  to  siunmarize 
P2  technical  solutions  for  the  subject  ' 
industry  or  process  topic.  In  addition, 
these  three  programs  have  collaborated 
on  three  different  data  bases:  vendor, 
bibliographic,  and  case  study,  data 
bases. 

4.  Existing  P2  Information  Centers. 
There  are  several  existing  centers  (in 


addition  to  the  three  listed  above: 

WMRC,  NEWMOA,  and  SHWEC)  that 
serve  clients  outside  their  State 
boimdaries,  although  the  kinds  of 
services  or  information  ofiered  varies 
with  each  center.  The  Waste  Reduction 
Resource  Center  in  Raleigh,  North 
Carolina  receives  some  funds  from 
EPA’s  Regions  3  and  4  and  serves  States 
in  those  two  regions  with  P2 
information,  site  visits,  and  training. 

The  Pacific  Northwest  Pollution 
Prevention  Research  Center  (Seattle, 

WA)  receives  funds  fiom  EPA’s  region 
10  and  provides  a  data  base  on  P2 
research  that  is  available  nationally.  The 
Institute  for  Advanced  Manufacturing 
Sciences  (Cincinnati,  OH)  also  provides 
a  nationally  available  data  base  for 
pollution  prevention  and  cost  effective 
technologies  relevant  in  the  metal 
finishing,  metal  painting  and  printing 
operations.  Other  States  may  be  at  a 
disadvantage  because  of  the  lack  of  a 
regional  P2  information  center.  Such  a 
regional  center  could  coordinate  State 
P2  information  needs  and  training, 
rather  than  requiring  each  State  to 
develop  its  own  P2  materials  and 
training. 

n.  Eligibility 

1.  Applicants.  In  accordance  with  the 
Pollution  Prevention  Act  of  1990, 
eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  States,  the  District  of 
Coliunbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  imiversities  and 
all  Federally  recognized  Indian  tribes. 
For  convenience,  the  term  “State”  in 
this  notice  refers  to  all  eligible 
applicants.  Local  governments,  private 
universities,  private  non-profit  entities, 
private  businesses,  and  individuals  are 
not  eligible.  These  organizations 
excluded  from  applying  directly  are 
encouraged  to  work  wi&  eligible 
applicants  in  developing  proposals  that 
include  them  as  participants  in  the 
projects.  EPA  strongly  encourages  this 
type  of  cooperative  arrangement. 

2.  Availability  of  FY  97  funds.  With 
this  publication,  ^A  is  annormcing  the 
availability  of  between  $750,000  and  $1 
million  in  grant/cooperative  agreement 
funds  for  FY  1997.  These  awards  will  be 
made  through  a  competitive  process  for 
amormts  not  to  exce^  $350,000. 
Projects  may  last  up  to  3  years. 

3.  Matching  requirements.  Under  the 
Pollution  Prevention  Act  of  1990,  the 
Federal  Government  will  provide  up  to 
half  of  the  total  allowable  costs  of  the 
project,  and  the  State  will  provide  the 
remainder.  For  example,  a  project 
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costing  $200,000  could  be  funded  by  a 
grant  for  up  to  $100,000  from  the 
Federal  government.  The  State  is 
responsible  for  providing  the  remainder. 
State  contributions  may  include  cash, 
in-kind  goods  and  services,  and  third 
party  contributions. 

ni.  Types  of  Proposals  Being  Solicited 

1.  General.  Funds  awarded  imder  the 
Act  must  be  used  to  support  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful 
pollutants  across  all  environmental 
media:  air,  water,  and  land.  Programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
implementation  efforts  region-wide. 
Proposed  projects  should  serve  the 
needs  of  the  State  programs  they 
support  and  should  focus  on  one  or 
more  of  the  following  areas:  compiling 
information  that  can  be  shared  among 
States  or  regions  of  the  coimtry; 
providing  a  means  of  sheiring  P2 
expertise,  resources,  or  training; 
information  collection,  synthesis  and 
peer  review  of  new  P2  dociunents;  and 
information  dissemination  (electronic  or 
hard  copy). 

2.  Types  of  proposals.  EPA  is 
soliciting  two  different  types  of  grant 
proposals.  The  first  type  of  proposal 
(type  1)  would  descril^  activities 
designed  to  coordinate  work  among  new 
and  existing  centers  in  order  to: 
minimize  duplication  of  effort  in 
information  collection  and  synthesis, 
and  training  for  the  promotion  of 
pollution  prevention  technologies,  and 
establish  information  standards  and 
peer  review  that  will  facihtate 
information  exchange  among  centers. 
The  second  type  of  proposal  (type  2) 
would:  (1)  create  new  centers  for  the 
collection,  synthesis,  and  dissemination 
of  pollution  prevention  information  for 
States  not  cmrently  served  by  a 
pollution  prevention  regional  center,  or 
(2)  support  existing  regional  pollution 
prevention  information  centers. 

Only  one  grant  will  be  awarded  for 
purpose  of  coordinating  work  among  P2 
information  centers  (type  1).  Since  tMs 
type  of  proposal  will  involve  working 
with  existing  P2  information  centers, 
letters  of  support  for  the  proposal 
should  be  included  from  at  least  three 
centers  currently  providing  P2 
information  to  a  number  of  States.  The 
remaining  awards  will  be  made  to  new 
or  existing  centers  (type  2).  One 
proposal  may  combine  both  types  of 
proposals  (type  1  and  type  2).  For 
instance:  an  existing  P2  information 
center  can  request  fading  to  provide 
for  oversight  and  coordination  of  other 
P2  information  centers  as  well  as 
funding  to  support  P2  information 


collection,  synthesis,  and 
dissemination.  In  this  case,  the  proposal 
should  contain  both  letters  of  support 
from  other  P2  information  centers  as 
well  as  fix)m  the  States  being  served  by 
the  center. 

1.  Type  1  Proposals.  There  are  various 
actions  that  could  be  taken  to  achieve 
the  piuposes  of  a  type  1  proposal. 
Coordination  and  oversight  of  P2 
information  collection  and 
dissemination  encompasses  all  centers, 
existing  centers  or  new  centers.  This 
coordination  function  would  contribute 
to  P2  information  exchange  and 
dissemination  by  developing  standard 
formats  for  commonly  used  information 
such  as  case  studies  or  vendor 
information.  A  standard  format  would 
specify  the  key  information  that  should 
be  captured,  in  a  case  study  for  instance, 
to  ensure  content  is  useful  for  technical 
assistance  providers.  Dissemination  of 
P2  information  would  be  served  if  there 
were  one  central  point  for  collection 
and  dissemination  of  information.  For 
example,  case  studies  from  each  State 
could  be  submitted  to  one  entity,  key 
information  put  into  a  imiform  case 
study  format  and  then  disseminated. 
Currently,  State  grant  funds  may  be 
used  to  collect  case  study  information  or 
create  P2  manuals  for  businesses  in  each 
State  without  knowledge  of  similar 
efforts  in  other  States.  Coordination 
would  also  serve  to  decrease 
duplication  of  effort  where  States  or 
regions  develop  training  for  State 
personnel  or  businesses.  Such  training 
materials  and  expertise  could  be  shared 
among  regions.  Coordination  of  P2 
centers  could  also  enhance  the 
possibility  of  a  local  program  being  able 
to  focus  resoiuxies  on  one  or  two  specific 
industries  because  they  could  rely  on 
other  centers  to  provide  P2  information 
on  industries  not  within  their  focus. 

The  first  type  of  proposal,  addressing 
the  coordination  and  oversight  of  the  P2 
information  network,  should  include 
letters  fi'om  at  l6ast  three  P2  information 
centers  which  serve  more  than  3  States, 
supporting  the  proposal,  since 
cooperation  among  these  centers  will  be 
essential  to  the  success  of  such  a 
proposal.  The  goals  and  objectives  must 
be  clearly  identified  and  the  proposal 
should  describe  the  strategy  for  the 
following  activities: 

(1)  Standardization  of  P2  information 
format  and  procedures  used  to  compile 
and  share  P2  information. 

(2)  Establishment  of  a  procedure  for 
peer  review  that  ensures  quality, 
timeliness,  emd  effectiveness  of  center 
P2  pubUcations. 

(3)  Coordination  of  P2  technical 
information  and  training  being 
developed  by  various  centers  to  avoid 


duplication  of  effort  and  build  on 
existing  information  resources. 

2.  Type  2  Proposals.  The  second  type 
of  proposal  describes  activities  that 
provide  a  P2  information  center,  which 
would  serve  at  least  3  or  more  States,  to 
coordinate  P2  information  collection, 
synthesis,  dissemination,  and  training. 
This  could  allow  States  to  utilize 
existing  information  and  training 
materials  for  promoting  P2  without  each 
State  developing  their  own  materials. 
These  regional  centers  (not  necessarily 
corresponding  to  EPA  Regions)  could 
act  as  a  hub  for  receiving  and 
disseminating  P2  information  for  their 
local  State  clients.  Some  of  the 
advantages  of  such  a  center  are:  regional 
environmental  issues  which  cross  State 
boundaries  could  be  addressed; 
programs  and  innovations  could  be 
shared  among  neighboring  States;  and 
the  center  could  be  held  accoimtable 
and  be  evaluated  by  those  States.  This  . 
type  2  proposal,  addressing  the  need  for 
States  to  share  information  and  training 
expertise,  should  include  letters  firom 
the  States  supporting  the  existence  or 
creation  of  a  P2  information  center. 

3.  Activities  in  both  types  of 
proposals.  The  goals  and  objectives  for 
both  types  of  proposals  must  be  clearly 
identified  and  the  proposal  should 
describe  a  strategy  for: 

(1)  Convening  an  advisory  group, 
including  State  or  local  agencies  and 
businesses,  that  will  identify  P2 
information  and  training  needs  and 
evaluate  the  usefulness  of  center 
services. 

(2)  Collecting,  synthesizing,  writing, 
peer  reviewing,  and  distributing  new  P2 
technical  material  to  promote  the  use  of 
P2  in  industries  and  other  sectors 
(agriculture,  service,  etc.)  where  such  P2 
information  is  lacking. 

(3)  Sharing  P2  expertise,  training 
materials,  and  P2  information  with 
other  small  business  assistance  centers 
in  order  to  minimize  duplication  of 
effort  and  promote  the  availabifity  of  P2 
technologies  and  solutions  to  sm^l 
businesses. 

IV.  Process  for  Evaluation  of  Proposals 

Proposals  accepted  under  this 
program  must  qualify  as  pollution 
prevention  projects  and  must  address 
pollution  in  all  media:  air,  land,  and 
water.  The  proposal  should  contain 
Standard  Form  424  Application  for 
Federal  Assistance  and  Standard  Form 
424A  with  information  on  the  proposed 
budget  and  match.  A  one-page  cover 
sheet  that  summarizes  the  type  of 
proposal  being  submitted,  the  objectives 
of  the  proposal,  and  support  for  the 
proposal  from  other  states  or  P2 
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information  centers  should  be  included 
to  assist  reviewers. 

A  national  p>anel,  comprised  o(  EPA 
representatives  from  both  Headquarters 
and  the  Regions,  will  evaluate  each 
proposal.  Acceptable  proposals,  meeting 
the  eligihility  requirements  in  Unit  II.  of 
this  document,  will  be  reviewed 
according  to  the  following  criteria: 

(1)  Feasibihty  of  the  activities  being 
proposed,  taking  into  account  the 
commitments  from  other  States  or 
programs  that  will  be  participating  in 
the  proposal. 

(2)  Qualifications  tuid  experience  of 
the  project  manager  and  st^f  committed 
to  working  on  the  proposal. 

(3)  Appropriateness  and/or  adequacy 
of  the  proposed  budget  and  time  line  for 
the  activities  being  conducted  in  the 
proposal. 

(4)  Adequacy  of  the  provisions  for 
ensuring  responsiveness  to  the  P2 
information  needs  of  the  States. 

Dated:  January  29, 1997. 

William  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  97-2840  Filed  2-4-97;  8:45  amj 
BILLING  CODE  UeO-SO-F 


[FRL-5684-7] 

Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs 
Subcommittee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  11, 1995  (60 
FR  47172),  the  EPA  armoimced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  estabUshed  on  November 
8, 1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

DATES:  Notice  is  hereby  given  that  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs  will 
hold  its  next  public  meeting  on 
Thursday,  February  20, 1997  (fr-om  9 
a.m.  to  6  p.m.)  and  Friday,  February  21, 
1997  (firom  8  a.m.  to  3  p.m.). 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hyatt  Regency,  400  New 
Jersey  Avenue,  N.W.,  Washington,  D.C. 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
Designated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
MD-12,  Research  Triangle  Park,  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  the  Ozone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN)  or  by  contacting  Ms.  Denise  M. 
Gerth  at  919-541-5550. 

Dated:  January  29, 1997. 

John  S.  Seitz, 

Director.  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc.  97-2843  Filed  2-4-97;  8:45  am) 
BILLING  CODE:  6560-S0-P 


[FRL-6685-3] 

National  Drinking  Water  Advisory 
Council,  Consumer  Confidence 
Working  Group;  Notice  of  Open 
Meeting 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  “The  Federal  Advisory 
Committee  Act,”  notice  is  hereby  given 
that  a  meeting  of  the  Consumer 
Confidence  Working  Group  of  the 
National  Drinking  Water  Advisory  * 
Council  (established  imder  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.j),  will  be  held  on 
February  20, 1997,  from  9:00  a.m.  to 
5:00  p.m.  and  February  21, 1997,  from 
9:00  a.m.  to  2:00  p.m.  at  the  Embassy 
Suites  Hotel,  1900  Diagoned  Road, 
Alexandria,  Virginia  22314.  The 
meeting  is  open  to  the  public,  but 
seating  may  be  limited. 

This  is  an  organizational  meeting  of 
the  Working  Group.  Members  are 
meeting  to  define  the  scope  of  the 
Working  Group’s  deliberation,  discuss 
desired  outcomes  and  outline 
significant  issues  for  consideration  at 
subsequent  meetings.  Statements  from 
the  public  will  be  taken  at  the  end  of  the 
meeting,  as  time  allows. 

For  more  information,  please  contact 
Francoise  M.  Brasier,  Designated 
Federal  Officer,  Consumer  Confidence 
Working  Group,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water 
(4606),  401  M  Street  SW,  Washington, 


D.C.  20460.  The  telephone  number  is 
(202)  260-5668.  The  e-mail  address  is 
brasier.francoise@epamaiLgov. 

Dated:  January  30, 1997. 

Charlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 

IFR  Doc.  97-2841  Filed  2-4-97;  8:45  am] 
BILLING  CODE  656&-6(M> 


IFRL-6684-7] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Valuation  Subcommittee  of  the  US 
EPA  Science  Advisory  Board’s. (SAB) 
Integrated  Risk  Project,  previously 
announced  in  the  Federal  Register  on 
January  10, 1997  (Volume  62,  No.  7, 
pages  1453-1454),  has  been  cancelled. 
This  meeting,  originally  scheduled  for 
February  19  through  21, 1997,  will  be 
rescheduled  at  a  later  date  which  will  be 
armoimced  in  the  Federal  Register. 

Further  information  can  be  obtained 
by  contacting  Ms.  Diana  Pozim,  Staff 
Secretary,  Committee  Operations  Staff, 
Science  Advisory  Board  (1400),  US 
EPA,  401  M  Street  SW.,  Washington  DC 
20460,  telephone  (202)  260-8414,  fax 
(202)  260-7118,  or  Internet  at: 
Pozim.Diana®  EPAMAIL.EPA.GOV,  or 
Mr.  Thomas  Miller,  Designated  Federal 
Official  for  the  Valuation  Subcommittee 
IRP,  at  the  above  address,  via  telephone 
(202)  260-5886,  fax  (202)  260-7118,  or 
via  the  Internet  at: 
miller.tom@EPAMAIL.EPA.GOV. 

Dated:  January  28, 1997. 

Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

IFR  Doc.  97-2845  Filed  2-4-97;  8:45  am) 
BILLING  CODE  6S60-S0-P 


[FRL-5685-2] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  DayUght  Time.  All  meetings 
are  tqien  to  the  public.  Due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  furfiier  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
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Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  The  Human  Exposure  and  Health 
Subcommittee  (HEHS)  of  the  Science 
Advisory  Bocird’s  (SAB)  Integrated  Risk 
Project  will  hold  a  public  teleconference 
on  Friday,  February  21, 1997,  from  3:00 
p.m.  to  5:00  p.m.  (Eastern  Standard 
Time).  The  teleconference  will  be 
hosted  in  the  SAB  Conference  Room 
2103  of  the  Mall,  U.S.  Environmental 
Protection  Agency  Headquarters 
Building  at  401  M  Street  SW, 
Washington,  DC  20460.  For  easy  access, 
members  of  the  public  should  use  the 
EPA  entrance  next  to  the  Safeway. 

Purpose  of  the  Meeting 

The  main  purpose  of  the  meeting  is  to 
continue  planning  future  directions  and 
activities  for  the  Subcommittee, 
particularly  on  the  topic  of  producing  a 
ranking  of  human  health  risks.  This 
meeting  will  focus  on  data  requirements 
re  environmental  stressors  and  health 
endpoints  to  support  a  Delphi-type 
approach  to  risk  ranking.  The 
Subcommittee’s  activities  are  part  of  an 
SAB  project  to  update  the  1990  SAB 
report,  Reducing  Risk:  Setting  Priorities 
and  Strategies  for  Environmental 
Protection. 

A  limited  number  of  telephone  lines 
will  be  available  for  use  by  members  of 
the  public. 

For  Further  Information — Members  of 
the  public  desiring  additional 
information  concerning  the 
teleconference  or  who  wish  to  submit 
comments  should  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Officer 
for  the  HEHS,  Science  Advisory  Board 
(1400),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460;  by  telephone  at 
(202)260-2559;  by  fax  at  (202)  260-7118 
or  via  the  INTERNET  at: 
rondberg.sam@epamail.epa.gov.  After 
February  10, 1997,  copies  of  the  draft 
meeting  agenda  will  be  available  from 
Ms.  Mary  Winston  at  (202)  260-8414,  by 
fax  at  (202)  260-7118,  and  by 
INTERNET  at: 

winston.mary@epamail.epa.gov. 
Information  regarding  accessing  the 
teleconference  is  available  by  contacting 
Ms.  Winston  at  the  above  numbers. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Rondberg 
in  writing  by  letter,  by  fax,  or  by 
INTERNET  (at  INTERNET  addioss 
above)  no  later  than  12  noon  (Eastern 
Standard  Time)  Monday,  February  17, 
1997,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  m^e 
the  presentation  and  an  outline  of  the 


issues  to  be  addressed.  Oral  comments 
will  be  limited  to  five  minutes  per 
person. 

2.  The  Ecological  Risk  Subcommittee 
(ERS)  of  the  Science  Advisory  Board’s 
Integrated  Risk  Project  will  hold  a 
teleconference  meeting  on  February  24, 
1997  from  2:00-4:30  pm  eastern  time. 

The  purpose  of  the  meeting  is  to 
continue  development  of  a  methodology 
for  assessing  the  relative  risks  from 
ecological  stressors.  The  Subcommittee' 
will  be  discussing  an  approach  for 
disaggregating  an  environmental  effect 
that  results  from  multiple  stressors  to 
determine  the  relative  contribution  of 
the  various  stressors.  A  limited  number 
of  lines  will  be  available  for  members  of 
the  public  who  wish  to  call  in.  For  more 
information  on  the  teleconference 
meeting,  contact  Ms.  Constance 
Valentine,  SAB  Staff  Secretary,  at  (202) 
260-8414,  Fax (202)  260-7118,  or  via 
the  Internet  at 

Valentine.Connie@epamail.epa.gov. 
Anyone  wishing  to  provide  oral 
comments  to  the  Subcommittee  must 
contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official  for  the 
Subcommittee,  no  later  than  4:00  p.m. 
on  February  19, 1997,  at  (202)  260- 
6557,  or  via  the  Internet  at 
Sanzone.Stephanie@epameul.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  emd  an  outline  of  the  issues 
to  be  addressed.  Oral  comments  will  be 
limited  to  five  minutes  per  person. 

3.  The  Steering  Committee  of  the 
Science  Advisory  Board’s  Integrated 
Risk  Project  will  hold  a  teleconference 
meeting  on  March  10, 1997  from  1:00 — 
4:00  p.m.  eastern  time.  The  purpose  of 
the  meeting  will  be  to  discuss 
integration  of  the  subcommittee  efforts, 
peer  review  options  for  the  final  report, 
and  an  outline  for  the  integration 
chapter  of  the  final  report.  A  limited 
niunber  of  lines  will  ^  available  for 
members  of  the  pubfic  who  wish  to  call 
in.  For  more  information  on  the 
teleconference  meeting,  including  an 
agenda,  contact  Ms.  Constance 
Valentine,  SAB  Stafif  Secretary,  at  (202) 
260-8414,  Fax (202)  260-7118,  or  via 
the  Internet  at 

Valentine.Connie@epamail.epa.gov. 
Anyone  wishing  to  provide  oral 
comments  to  the  Steering  Committee 
must  contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official  for  the 
Subcommittee,  no  later  than  4:00  p.m. 
on  March  5, 1997,  at  (202)  260-6557,  or 
via  the  Internet  at 

Sanzone.Stephanie@epamail.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 


to  be  addressed.  Oral  comments  will  be 
limited  to  five  minutes  per  person. 

Dated:  January  30, 1997. 

Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

[FR  Doc.  97-2849  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  8660-50-P 


[OPP-30392A;  FRL-5582-8] 

Meiji  Milk  Products  Co.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Meiji  MiUt  Products 
Company,  to  register  pesticide  products 
Phytoheaith  108  Post-Harvest  Fungicide 
and  Phytoheaith  M14  Post-Harvest 
Fungicide  involving  a  changed  use 
pattern  of  the  active  ingredient  sodium 
bicarbonate  pursuant  to  the  provisions 
of  section  3(c)(5)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  CS51B6,  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8263;  e-mail: 
greenway.denise@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  September  27, 1995 
(60  FR  49838;  FRL-4971-4),  which 
annmmced  that  Meiji  Milk  Products  Co., 
Ltd.  Kyobashi,  2-3-6,  Chou-ku,  Tokyo, 
104  Japan,  had  submitted  appUcations 
to  register  the  pesticide  products 
Phytoheaith  J08  Post-Harvest  Fungicide 
and  Phytoheaith  M14  Post-Harvest 
Fungicide  (EPA  File  Symbols  67748-R 
and  67748-E),  both  containing  the 
active  ingredient  sodium  bicarbonate  at 
80.0  percent,  which  involves  a  changed 
use  pattern  of  the  active  ingredient. 

The  applications  for  Phytoheaith  J08 
Post-Harvest  Fvmgicide  and  Phytoheaith 
M14  Post-Harvest  Fungicide  (EPA 
Registration  Numbers  67748-1  and 
67748-2,  respectively),  for  use  to 
control  green  mold  on  citrus  fruits  after 
harvest  during  storage  and  transport, 
were  approved  on  December  16, 1996. 
This  represents  a  changed  use  pattern 
for  the  active  ingredient,  sodium 
bicarbonate. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
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the  proposed  use  of  sodiiun  bicarbonate, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
sodium  bicarbonate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Pesticide 
Fact  Sheet  on  sodium  bicarbonate. 

A  copy  of  this  fact  sheet,  which 
provides  a  surrunary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency’s  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 


Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  ar^  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  munber  and  (2) 
specify  the  data  or  information  desired. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  j>ests.  Product  registration. 

Dated:  january  27, 1997. 

Janet  L.  Andersen, 

Director,  Biopesticides  Pollution  Prevention 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  97-2839  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  6560-50-f 


[OPP-340106;  FRL  5582-1] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Deiete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

OATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  August  4, 1997, 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C),  ^ 

Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 

Office  location  for  commercial  courier 
delivery  and  telephone  niimber:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  jiesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the  ^ 
Administrator  may  approve  such  a 
request. 

n.  Intent  To  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  fi-om  registrants 
to  delete  uses  in  the  13  p>esticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses  . 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  August  4, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Ddete  From  Label 

000228-00061 

Riverdale  2,4-D  Granules 

2,4-D  2-Ethylhexyl  ester 

Lakes  &  ponds  for  control  of  certain  aquatic 
weeds 

000228-00156 

MCPA  L.V.  Ester 

MCPA,  isoctyl  ester 

Rice 

000432-00041 

Brittle  Extract  of  Cube  Root 

Rotenone 

Domestic  pet  use 

000432-00046 

Rotenone  Crystalline 

Rdenone;  Cube  Resins  other 
than  rotenone 

Domestic  pet  use 

000432-00525 

Powdered  Cube  Root 

Rotenone 

Domestic  pet  use 

006458-00001 

Cube  Powder 

Rotenone;  Cube  Resins  other 
than  rotenone 

Domestic  pet  use 

006458-00005 

Cube  Extract 

. 

Rotenone;  Cube  Resins  other 
than  rotenone 

Domestic  pet  use 

042750-00005 

Albaugh  Lo-Vd  4D  Herbicide 

2,4-D  2-Ethylhexyl  ester 

Terrestrid  uses,  ditch-banks 

042750-00006 

Albaugh  Lo-Vd  60  Herbicide 

2,4-D  2-Ethylhexyl  ester 

Terrestrial  uses,  ditch-banks 

042756-00016 

Albaugh  2,4-D  Gran  20  Her¬ 
bicide 

2,4-D  2-Ethylhexyl  ester 

Weed  contrd  in  lakes  &  ponds,  terrestrial  uses 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

042750-00017 

Albaugh  VISKO-RHAP  2D 

2,4-D  2-Ethylhexyl  ester 

Terrestrial  uses,  aquatic  weed  control  in  drairv 
age  ditches,  ponds,  lakes,  marshes,  aquatic 
weeds,  aquatic  applications 

042750-C0022 

Albaugh  SEE  2,4-D 

2,4-D  2-Ethylhexyl  ester 

Terrestrial  uses,  aquatic  weed  control,  sugar- 
carte,  drainage  ditch  banks,  aquatic  applica¬ 
tions 

045639-00168 

Thiodan  Technical 

Endosulfan 

Alfalfa  (grown  for  forage),  artichokes,  field  com, 
watercress,  barley,  oats,  rye,  wheaL  peas 
(seed  crop  only),  soybeans,  be^  canrtery  res¬ 
idue,  sugar  beets,  safflower,  sunflower 

The  following'  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 


Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com¬ 
pany  No. 


Company  Name  and  Address 


000228 

000432 

006458 

042750 

045639 


Riverdaiae  Chemical  Co.,  425  West  194th  Street  Glenwood,  IL  60425. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

AgrEvo  Environmental  Health,  95  Chestrujt  Ridge  Road,  Montvale,  NJ  07645. 

Albaugh  Inc.,  1517  N.  Ankeny  Blvd.,  Suite  A,  Ankeny,  lA  50021. 

AgrEvo  USA  Co..  Little  Falls  Centre  One,  2711  Centerville  Road,  Wilmington,  DE  19808. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  imder  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  10, 1997. 

Oscar  Morales, 

Acting  Director,  Program  Management 
Support  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-2499  Filed  2-4-97;  8:45  am) 
BiLUNG  CODE  6S60-40-F 


[PF-697;  FRL-5584-4] 

Ametican  Cyanamid  Company; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  filing. 

SUMMARY:  This  notice  cumoimces  the 
fiUng  of  a  pesticide  petition  proposing 
regulations  establishing  tolerances  for 
residues  of  4-bromo-2-(4-chlorophenyl)- 
1  -(ethoxymethyl)-5-(tri  fluoromethyl)-!  - 


pyrrole-3-carbonitrile,  (chlorfenapyr)  in 
or  on  cottonseed.  This  notice  includes  a 
summary  of  the  petition  that  was 
prepared  by  the  petitioner,  American 
Cyanamid  Company. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-697],  must 
be  received  on  or  before  March  7, 1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Crystal  Mall  #2,  Room 
1132, 1921  Jefferson  Davis  Highway, 
Arhngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  or  by 
submitting  disks.  Electronic  comments 
must  be  submitted  either  in  ASCII 
format  (avoiding  the  use  of  special 
characters  and  any  form  of  encryption) 
or  in  WordPerfect  in  5.1  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  {PF-697].  Electronic  comments 
on  this  notice  may  be  filed  onUne  at 
many  Federal  Depository  Libraries.  The 
official  record  for  this  notice,  as  well  as 
the  public  version  described  above,  will 
be  kept  in  paper  form.  Accordingly,  EPA 


will  transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record, 
which  will  also  include  all  comments 
submitted  directly  in  writing. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Ck)nfidential 
Business  Information”  (CBI).  The  CBI 
should  not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiffiout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  finm  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Edwards  (PM  19),  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  Room  207, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-6386, 
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e-mail: 

edwards.dennis@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  from 
American  Cyanamid  Company.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
to  amend  40  CTR  part  180  to  establish 
tolerances  for  the  insecticide,  4-bromo- 
2-(4-chlorophenyl)-l  (ethoxymethyl)-5- 
(trifluoromethyl)-l-pyrrole-3- 
carbonitrile,  (chlorfenapyr),  in  or  on  the 
raw  agricultural  conunodity  cottonseed. 

The  proposed  analytical  method  is 
capillary  gas  chromatography  using  an 
electron  capture  detector. 

As  required  by  section  408(d)  of  the 
FFIXIA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 

Pub.  L.  104-170,  American  Cyanamid 
Company  included  in  the  petition  a 
svunmary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  Hie 
summary  represents  the  views  of 
American  Cyanamid:  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  of  the 
FFDCA,  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
niay  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

L  Petition  Summary 

The  American  Cyanamid  Company 
has  petitioned  EPA,  under  pesticide 
petition  number  PP-5F4456,  for  a 
permanent  tolerance  of  0.5  parts  per 
million  (ppm)  for  the  residues  of 
chlorfenapyr  in  or  on  cottonseed.  As 
cottonseed  processed  commodities  fed 
to  food  animals  may  be  transferred  to 
milk  and  edible  tissues,  tolerances  are 
also  proposed  for  the  following 
ruminant  food  items; 

Milk:  0.01  ppm 

Milk  fat:  0.15  ppm 

Meat:  0.01  ppm 

Meat  by-pr^ucts  (including  fat):  0.10 
ppm 


Rat  oral  LDjo . 

Rabbit  dermal  LDso . 

Acute  inhaltion  LCjo  . . - . 

Eye  irritation  . . . 

Denhal  irritation . . . 

Dermal  sensitization . . . 

Acute  neurotoxicity . 

2.  Genotoxicity.  Chlorfenapyr 
technical  (94.5%  active  ingredient  (ai)) 


Section  408(b)(2)(A)  of  the  amended 
FFDCA  allows  ^A  to  establish  a 
tolerance  if  it  determines  that  the 
tolenmce  is  “safe,  ”  i.e.,  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposure,  and  all 
other  exposures  for  which  there  is 
reliable  information.” 

All  of  the  studies  required  for  the 
proposed  use  pattern  have  been 
completed  according  to  EPA 
requirements.  American  Cyanamid 
beUeves  that  the  available  information 
indicates  there  is  a  reasonable  certainty 
that  no  harm  will  result  fi'om  various 
types  of  exposure. 

The  following  is  a  sununary  of  the 
information  on  chlorfenapyr  submitted 
to  the  EPA  which  supports  the 
establishment,  imder  section 
408(b)(2)(D)  of  the  amended  FFDCA,  of 
the  proposed  tolerances  in  or  on 
cottonseed  and  in  food  items  derived 
from  ruminants  exposed  to  processed 
cottonseed  commo^ties. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  American 
Cyanamid  believes  that  the  nature  of  the 
residues  of  chlorfenapyr  in  plants  is 
adequately  imdersto(^  and  that  the 
residue  of  concern  in  cotton  consists  of 
the  parent  molecule.  Expressed  on  a 
whole  seed  basis,  the  parent  compoimd 
accounted  for  59-68%  of  the  total 
radioactive  residue  (TRR). 

2.  Analytical  method.  Section 
408(b)(3)  of  the  amended  FFDCA 
requires  EPA  to  determine  that  there  is 
a  practical  method  for  detecting  and 
measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  The  gas  chromatographic  (GC) 
analytical  method,  M2216.01,  which  is 
proposed  as  the  enforcement  method  for 
the  residues  of  chlorfenapyr  in 
cottonseed,  has  been  validated  at  the 
EPA  laboratories  in  Beltsville,  MD  and 


441/1152  miHigrarrYkilogram  of  body  weight 
.(mg/kg  b.w.)(M/F). 

>2000  mg/kg  b.w.(M/F)  . 

0.83/>2.7  mg/L  (M/F) . 

Moderately  irrit^ing . 

Non-irritating  . 

Norvsensitizer . 

NOEL  45  mg/kg  b.w . . . 

was  examined  in  a  battery  of  in  vitro 
and  in  vivo  tests  to  assess  its 


has  a  limit  of  detection  (LOD)  of  0.05 
ppm  and  a  limit  of  quantitation  (LCX2) 
of  0.5  ppm. 

3.  Magnitude  of  residue.  Extensive 
cotton  field  trials  were  conducted  over 
multiple  growing  seasons  in  all  major 
cotton  growing  regions  of  the  U.S. 
Residues  of  chlorfenapyr  were  ^.32 
ppm  and  <0.31  ppm  in/on  cottonseed 
samples  harvested  21  and  28  days, 
respectively  following  the  last  of  5  foliar 
broadcast  applications  for  a  total  of 
approximately  2x  the  proposed  current 
maximum  seasonal  application  rate  of 
1.05  lbs  active  ingre^ent/acre/season 
(ai/acre/season).  These  field  trial  data 
are  adequate  to  support  the  proposed 
tolerance  of  0.5  ppm  in/on  cottonseed 
harvested  21  days  following  the  last 
application.  Processing  studies  have 
also  demonstrated  that  there  is  no 
concentration  of  chlorfenapyr  residues 
apparent  in  crude  or  refined  oils  or  in 
the  meal  and  hull  and  no  tolerances  are 
needed  for  these  conunodities. 

B.  Toxicological  Profile 

American  Cyanamid  has  conducted  a 
full  battery  of  acute  and  chronic 
toxicology  studies  to  characterize  any 
potential  toxic  effects  of  chlorfenapyr. 
The  data  base  is  complete,  valid,  and 
reliable  and  all  meet  EPA  requirements. 
The  following  are  important 
conclusions  from  these  studies: 

1.  Acute  toxicity.  Based  on  the  EPA’s 
toxicity  category  criteria,  the  acute 
toxicity  category  for  chlorfenapyr 
technical  and  the  3SC  formulation  is 
Category  II  or  moderately  toxic  (signal 
word  WARNING)  and  the  acute  toxicity 
category  for  the  2SC  formiilation  is 
Category  III  or  slightly  toxic  (signal 
word  CAUTION).  Males  appear  to  be 
more  sensitive  to  the  effects  of 
chlorfenapyr  than  females.  The  acute 
toxicity  profile  indicates  that  absorption 
by  the  oral  route  appears  to  be  greater 
than  by  the  dermal  route.  The  following 
are  the  results  frcm  the  acute  toxicity 
tests  conducted  on  the  technical 
material: 


Tox.  Category  II 

Tox.  Category  III 

Tox.  Category  III 

Tox.  Category  III 

Tox.  Category  IV 

Norvsensitizer 

Not  an  acute  neurotoxicant 

genotoxicity  and  its  potential  for 
carcinogenicity. 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5401 


These  tests  are  siunmarized  below: 


Microbial/Microsome  Mutagenicity  Assay  . 

Mammalian  Cell  CHO/HGPRT  Mutagenicity  Assay  . 

In  Vivo  Micronucleus  Assay . 

In  Vitro  Chromosome  Aberration  Assay  in  CHO  . 

In  Vitro  Chrorrxjsome  Aberration  Assay  in  CHLC  . 

Unscheduled  DNA  Synthesis  (UDS)  Assay . 

3.  Reproductive  and  developmental  and  is  not  a  teratogenic  agent  in  the 
toxicity.  Chlorfenapyr  is  neither  a  Sprague-Dawley  rat  or  the  New  Zealand 

reproductive  or  developmental  toxicant 


Rat  oral  teratology  .  NOEL  for  maternal  toxicity  25  mg/kg  b.w./day 

NOEL  for  fetal/developmental  toxicity  225  m^gb.w7day 

Rabbit  oral  teratology  .  NOEL  for  maternal  toxicity  5  mg/kg  b.w./day 

NOEL  for  fetal/developmental  toxicity  30  m^g  b.w7day 

Rat  two-generation  reproduction  .  NOEL  *or  parental  toxicity/growth  arid  offspring  development  60  ppm  (5mg/kg  b.w7day) 

NOEL  for  reproductive  performance  600  ppm  (44  mg/kg  b.w7day) , 


Non-mutagenic 
Norvnxjtagenic 
Non-genotoxic 
Norvciastogenic 
Non-clastogenic  ' 

Norvgenotoxic  ^  ‘ 

white  rabbit.  This  is  demonstrated  by 
the  results  of  the  following  studies: 


4.  Subchronic  toxicity.  The  following  tests  that  have  been  conducted  with 
are  the  results  of  the  subchronic  toxicity  chlorfenapyr: 


28-Day  rabbit  dermal .  NOEL  100  mg/kg  b.w7day 

28-Day  rat  feeding .  NOEL  <600  ppm  (<71.6  mg/kg  b.w7day) 

28-Day  rTKKise  feeding  . . .  NOEL  <160  ppm  (<32  mg/kg  b.w7day) 

13-Week  rat  dietary .  No  observed  adverse  effects  level  (NOAEL)  150  ppm  (1 1.7  mg/kg  b.w7day) 

13-Week  mouse  dietary .  NOEL  40  ppm  (8.2  mg(kg  b.widay) 

13-Week  dog  dietary  . . . .  NOAEL  120  ppm  (A 2  mg/kg  b.w7day) 


5.  Chronic  toxicity.  Chlorfenapyr  is 
not  oncogenic  in  eidier  Sprague-Dawley 
rats  or  CD-I  mice  and  is  not  likely  to  be 


1-Year  neurotoxicity  in  rats 

1-Year  dog  dietary . . 

24-Month  rat  dietary  . . 

18-Month  mouse  dietary  ... 


6,  Endocrine  effects.  Collective  organ 
weights  and  histopathological  findings 
from  the  two-generation  rat 
reproduction  study,  as  well  as  from  the 
subchronic  and  chronic  toxicity  studies 
in  two  or  more  animal  species, 
demonstrate  no  apparent  estrogenic 
effects  or  effects  on  the  endocrine 
system.  There  is  no  information 
available  which  suggests  that 
chlorfenapyr  would  be  associated  with 
endocrine  effects. 


carcinogenic  in  humans.  The  following 
are  the  results  of  the  chronic  toxicity 


7.  Animal  metabolism.  A  metabolism 
study  was  conducted  in  Sprague- 
Dawley  rats  at  approximately  20  and 
200  mg/kg  b.w.  using  radiolabeled 
chlorfenapyr.  Approximately  65%  of  the 
administered  dose  was  eliminated 
during  the  first  24  hours  (62%  in  feces 
and  3%  in  urine)  and  by  48  hours 
follovnng  dosing,  approximately  85%  of 
the  dose  had  been  excreted  (80%  in 
feces  and  5%  in  urine).  The  absorbed 
chlorfenapyr-related  residues  were 
distributed  throughout  the  body  and 


tests  that  have  been  conducted  with 
chlorfenapyr: 


detected  in  tissues  and  organs  of  all 
treatment  groups.  The  principal  route  of 
elimination  was  via  feces,  mainly  as 
imchanged  parent  plus  minor  N- 
dealkylated,  debrominated,  and 
hydroxylated  oxidation  products. 

The  metabolic  pathway  of 
chlorfenapyr  in  the  laying  hen  and  the 
lactating  goat  was  also  similar  to  that  in 
laboratory  rats. 

8.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 


NOEL  60  ppm  (2.6/3.4  mg/kg  b.w7day  M/F) 

NOEL  120  ppm  (4 .0/4.5  mg/kg  b.w7day  M/F) 

NOEL  for  chronic  effects  60  ppm  (2.9/3.6  mgAg  b.wVday  M/F) 

NOEL  for  orxx)genic  effects  600  ppm  (31/37  mg/kg  b.w7day  M/F) 

NOEL  for  chronic  effects  20  ppm  (2.8/3.7  mg/kg  b.w7day  M/F) 

NOEL  for  o(XX)genic  effects  240  ppm  (34.5/44.5  mg/kg  b.wVday  M/F) 
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regulation  in  plant  and  animal 
commodities. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
potential  dietary  exposure  has  been 
calculated  horn  the  tolerance  of 
chlorfenapyr  in/on  cottonseed  at  0.5 
ppm.  This  exposure  assessment  is  based 
on  very  conservative  assumptions, 
namely  100%  of  all  cotton  is  treated 
with  chlorfenapyr  and  that  the  residues 
of  chlorfenapyr  in  cottonseed  are  at  the 
tolerance  level.  As  there  are  no  other 
established  U.S.  permanent  tolerances 
for  chlorfenapyr,  the  only  dietary 
exposure  to  residues  of  chlorfenapyr  in 
or  on  food  will  be  limited  to  residues  in 
cottonseed  meal  and  food  and  feed 
items  derived  from  cottonseed.  As 
cottonseed  meal  is  a  dairy  and  beef 
cattle  feed  item,  a  cold  feeding  study 
with  dairy  cattle  was  conducted.  Since 
this  study  demonstrated  that  measurable 
residues  of  chlorfenapyr  may  occur  in 
milk,  meat,  and  meat  by  products, 
appropriate  residue  tolerances  for  these 
items  are  proposed.  The  contribution  of 
all  these  tolerances  to  the  daily 
consumption  uses  less  than  1%  (actual 
0.62%)  of  the  reference  dose  (RfD)  for 
the  overall  U.S.  population  and  less 
than  2%  (actual  1.8%)  and  less  than  1% 
(actual  0.81%)  of  the  RfDs  for  children 
aged  1-6  and  for  non-nursing  infants, 
respectively. 

ii.  Drinking  water.  There  is  no 
available  information  about 
chlorfenapyr  exposures  via  levels  in 
drinking  water.  There  is  no  concern  for 
exposure  to  residues  of  chlorfenapyr  in 
drinking  water  because  of  its  extremely 
low- water  solubility  (120  parts  per 
billion  (ppb)  at  25**  Cj.  Chlorfenapyr  is 
also  immobile  in  soil  and  does  not  leach 
because  it  is  strongly  absorbed  in  all 
common  soil  types.  In  addition,  the 
label  explicitly  prohibits  applications 
near  aquatic  areas.  American  Cyanamid 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
dietary  exposure  to  chlorfenapyr, 
because  dietary  exposure  to  residues  on 
food  will  use  only  a  small  fraction  of  the 
RfD  (including  exposure  of  sensitive 
subpopulations),  and  exposure  through 
drinking  water  is  expected  to  be 
insignificant. 

2.  Non-dietary  exposure.  There  is  no 
available  information  quantifying  non¬ 
dietary  exposure  to  chlorfenapyr. 
However,  based  on  the  physico¬ 
chemical  characteristics  of  the 
compound,  the  proposed  use  pattern 
and  available  information  concerning  its 
environmental  fate,  non-dietary 
exposure  is  expected  to  be  negligible. 
The  vapor  pressure  of  chlorfenapyr  is 
less  than  1  x  lO-'^millimeters  (mm)  of 


mercury  (Hg);  therefore,  the  potential  for 
non-occupational  exposure  by 
inhalation  is  insignificant.  Moreover, 
the  current  proposed  registration  is  for 
outdoor,  terrestrial  uses  which  severely 
limit  the  potential  for  non-occupationd 
exposure. 

D.  Cumulative  Effects 

The  pyrrole  insecticides  represent  a 
new  class  of  chemistry  with  a  unique 
mechanism  of  action.  The  parent 
molecule,  AC303,630  is  a  pro¬ 
insecticide  which  is  converted  to  the 
active  form,  CL303,268,  via  rapid 
metabolism  by  mixed  function  oxidases 
(MFOs).  The  active  form  imcouples 
oxidative  phosphorylation  in  the  insect 
mitochondria  by  disrupting  the  proton 
gradient  across  the  mitochondrial 
membrane.  The  production  of  adenosine 
triphosphate  (ATP)  is  inhibited 
resulting  in  the  cessation  of  all  cellular 
functions.  Because  of  this  unique 
mechanism  of  action,  American 
Cyanamid  believes  that  it  is  highly 
unlikely  that  toxic  effects  product  by 
chlorfenapyr  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 

In  mammals,  there  is  a  lower  titer  of 
MFOs,  and  chlorfenapyr  is  metabolized 
by  different  pathways  (including 
dehalogenation,  oxidation,  and  ring 
hydroxylation)  to  other  polar 
metabolites  without  any  significant 
accumulation  of  the  potent  imcoupler, 
CL303,268.  In  the  rat,  approximately 
85%  of  the  administered  dose  is 
excreted  in  the  feces  within  48  hours, 
thereby  reducing  the  levels  of 
AC303,630  and  CL303,268  that  are 
capable  of  reaching  the  mitochondria. 
This  differential  metabolism  of 
AC303,630  to  CL303,268  in  insects, 
versus  to  other  polar  metabolites  in 
mammals,  is  responsible  for  the 
selective  insect  toxicity  of  the  pyrroles. 

E.  Safety  Determination 

1.  U.  S.  population.  The  RfD  of  0.03 
mg/kg  b.w./day  for  the  residues  of 
chlorfenapyr  in  cotton  is  calculated  by 
applying  a  100-fold  safety  factor  to  the 
overall  no  observed  effect  level  (NOEL) 
of  3  mg/kg  b.w./day.  This  NOEL  is 
based  on  the  results  of  the  chronic 
feeding  studies  in  the  rat  and  mouse  and 
the  two-generation  reproduction  study 
in  the  rat  (see  Unit  I.E.2.  of  this 
docvunent).  Therefore,  the  combined 
exposure  for  the  proposed  chlorfenapyr 
tolerances  in  cottonseed,  milk,  and  meat 
(0.0001866  mg/kg  b.w./day)  will  utilize 
approximately  0.62%  of  the  RfD  for  the 
general  U.S.  population. 

2.  Infants  and  children.  The 
theoretical  maximum  residue 
contribution  (TMRC)  in  milk  consumed 
by  a  non-nursing  infant  (<1  year  of  age) 


is  0.0002435  mg/kg  b.w./day.  This  will 
use  less  than  1%  (actual  0.81%)  of  the 
RfD  for  non-nursing  infants.  The  TMRC 
in  milk  consumed  by  a  child  (1-6  years 
of  age)  is  0.0003886  mg/kg  b.w./day. 

The  combined  TMRC  for  the  proposed 
chlorfenapyr  tolerances  in  meat  and 
milk  consumed  by  a  child  1-6  years  of 
age  is  0.0005415  mg/kg  b.w./day,  which 
is  less  than  2%  (actual  1.8%)  of  the  RfD. 
Therefore,  American  Cyanamid  believes 
that  the  results  of  the  toxicology  and 
metabolism  studies  support  bo^  the 
safety  of  chlorfenapyr  to  hiunans  based 
on  the  intended  use  as  an  insecticide- 
miticide  on  cotton  and  the  granting  of 
the  requested  tolerances  in  cottonseed, 
milk,  milk  fat  solids,  meat,  and  meat  by¬ 
products. 

Based  on  the  conservative 
assumptions  used  in  proposing  the 
above  tolerances  and  the  absence  of 
other  non-dietary  routes  of  exposure  to 
chlorfenapyr,  and  since  the  calciilated 
exposures  are  well  below  100%  of  the 
Rffl,  American  Cyanamid  believes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  residues  of  chlorfenapyr, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures.  American  Cyanamid  believes 
that  the  use  of  a  100-fold  safety  factor 
ensures  an  acceptable  margin  of  safety 
for  both  the  overall  U.  S.  population  as 
well  as  infants  and  children.  American 
Cyanamid  concludes  that  the  toxicology 
data  base  (reproduction/developmental 
and  teratology  studies)  is  complete, 
valid,  and  reliable,  and  therefore  no 
additional  safety  factor  is  needed. 

The  100-fold  meirgin  of  safety  is 
adequate  to  assure  a  reasonable 
certainty  of  no  harm  to  infants  and 
children  from  the  proposed  use.  As 
stated  earlier,  the  NOEL  is  based  on  the 
effects  observed  in  the  rat  and  mouse 
chronic  oncogenicity  studies,  (reduced 
body  weight  gains,  increased  globulin 
and  cholesterol  values,  and  increased 
liver  weights  in  the  rat  and  reduced 
body  weight  gains  and  vacuolation  of 
white  matter  of  the  mouse  brain),  the  1- 
year  nemotoxicity  study  in  the  rat, 
(reduced  body  weight  gains  and 
vacuolar  myelinopathy  of  the  brain  and 
spinal  cord  that  is  completely  reversible 
following  termination  of  treatment  and 
is  not  associated  with  any  damage  to 
neuronal  cell  bodies  or  axons; 
vacuolation  of  the  white  matter  is  a 
consequence  of  edema  (water)  formation 
between  the  myelin  layers  which  result 
from  the  unrestricted  movement  of  ions 
across  the  cell  membranes)  and  the  two- 
generation  rat  reproduction  study, 
(reduced  body  weight  gains  for  peurental 
animals  and  reduced  pup  body  weights 
for  the  F  i  and  F2  litters;  however  no 
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behavioral  changes  were  observed  in 
either  Fi  or  F2  offsprings  in  the  two- 
generation  reproduction  study). 
Moreover,  as  the  NOELs  for  fetal/ 
developmental  toxicity  are  significantly 
higher  than  those  for  maternal  toxicity, 
the  results  indicate  that  chlorfenapyr  is 
neither  a  developmental  toxicant  nor  a 
teratogenic  agent  in  either  the  Sprague- 
Dawley  rat  or  New  Zealand  white  rabbit. 
Thus,  there  is  no  reliable  information  to 
indicate  that  there  would  be  a 
variability  in  the  sensitivities  of  infants 
and  children  and  adults  to  the  effects  of 
exposiue  to  chlorfenapyr. 

Therefore,  a  chronic  dietary  exposing 
analysis  for  the  residues  of  chlorfenapyr 
in  cotton,  meat,  and  milk,  using  the 
“worst  case”  proposed  tolerance-level 
residues,  demonstrates  that  these  levels 
are  well  below  the  RfD  of  0.03  mg/kg 
b.w./day  and  thus  the  proposed  use  of 
chlorfenapyr  is  toxicologically 
supported. 

F.  International  Tolerances 

Section  408(b)(4)  of  the  amended 
FFDCA  requires  EPA  to  determine 
whether  a  maximum  residue  level  has 
been  established  for  the  pesticide 
chemical  by  the  Codex  Alimentarius 
Commission. 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  tolerances/limits 
for  residues  of  chlorfenapyr  in/on 
cottonseed.  Therefore,  a  compatibility 
issue  is  not  relevant  to  the  proposed 
tolerance. 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-697].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  numbers 
[PF-697]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  The  official  record  for  this 
notice,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  pap>er 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing. 

The  official  record  is  the  paper  record 
maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
notice. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping. 
Dated:  January  24, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-2466  Filed  2-4-97;  8:45  am] 
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Ciba-Geigy  Corporation;  Pesticide 
Tolerance  Petition  Filing 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Filing. 

SUMMARY:  This  notice  announces  the 
refiling  of  a  pesticide  petition  proposing 
the  establisl^ent  of  a  regulation  for 
residues  of  {4-(2,2-difluoro-l,3- 
benzodioxol-4-yl)-lH-pyrrole  3 
carbonitrile]  (fludioxonil)  in  or  on  the 
raw  agricultural  commodity  (RAC) 
potatoes.  The  notice  contains  a 
summary  of  the  petition  prepared  by  the 
petitioner,  Ciba-Gei^  Corporation. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-695],  must  be 
received  on  or  before  March  7, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 


docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  munber 
[PF-695].  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  imit  II  of 
this  document.  * 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above  frum  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  PM  21.  Registration 
Division  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  munber  and  e-mail  address: 
Rm  227,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)  305-6226,  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
6F4694)  from  Qba-Geigy  Corporation 
(“Ciba”),  410  Swing  Road.  Greensboro. 
NC  27401,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  fungicide,  fludioxonil,  in  or  on  the 
raw  agricultural  commodity  potatoes  at 
0.02  parts  per  million  (ppm). 

The  proposed  analytical  method  is 
Method  AG-597B.  The  Limit  of 
Eletection  is  0.5  ng  and  the  Limit  of 
Quantitation  for  potatoes  is  0.01  ppm.  In 
AG-597,  a  subsample  of  potato  substrate 
or  processed  fraction  is  homogenized 
twice  with  90  percent  acetonitrile 
(ACN)/10  percent  water.  Both  extracts 
are  filtered  through  Whatman  2V  and 
Reeve  Angel  802  paper.  A  40-mL 
aliquot  (2-g  equivalent)  is  taken  and  the 
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ACN  is  evaporated  using  rotary 
evaporation.  The  sample  is  diluted  with 
a  saturated  salt  solution  and  partitioned 
twice  with  methyl  tert-butyl  ether 
(MTBE).  Toluene  is  added  to  the  organic 
phase,  the  MTBE  is  evaporated  and 
hexane  is  added  to  the  sample.  Samples 
are  cleaned  up  on  a  0.5-g  silica  Bond 
Elut  colvunn  that  has  been 
preconditioned  with  10  percent 
isopropyl  alcohol/90  percent  hexane 
and  rinsed  with  hexane.  The  sample  is 
loaded  onto  the  column  and  CX^A- 
173506  is  eluted  with  50  percent  DCM/ 

50  percent  toluene.  The  silica  coliunn 
eluate  is  evaporated  to  dryness.  The 
residue  remaining  is  dissolved  in 
methanol  and  water  and  then  loaded 
onto  a  preconditioned  0.5-g  phenyl 
Bond  Elut  column.  Fludioxonil  is  eluted 
with  acetone.  The  acetone  solution  is 
evaporated  to  dryness,  and  the  residue 
is  dissolved  in  an  appropriate  amount  of 
mobile  phase.  Residues  of  fludioxonil 
are  determined  by  using  an  Amino 
column  with  normal  phase  HPLC  and 
ultraviolet  absorbance  detection  at  268 
nm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  FFDCA  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

I.  Petition  Summary 

1.  Chemical  uses.  Fludioxonil  is  a 
non-systemic,  contact  fungicide  that  is 
being  developed  as  a  seed  treatment  for 
potatoes.  Fludioxonil  provides  high- 
level,  broad-spectrum  activity  against  a 
wide  range  of  seed-bome  and  soil-bome 
diseases  caused  by  Ascomycetes, 
Deuteromycetes  and  Basidiomycetes.  On 
potatoes,  fludioxonil  provides  control  of 
Fusarium  dry  rot  seed  decay, 

Rhizoctonia  stem  canker,  and  silver 
scurf.  Fludioxonil  represents  a  new 
class  of  chemistry  with  a  unique  mode 
of  action.  Fludioxonil  is  classified  as  a 
phenylpyrrole  and  is  structiirally  related 
to  pyrrolnitrin.  Pyrrolnitrin  is  a 
secondary  metabolite  of  a  soil- 
inhabiting  bacterium  of  the  genus 
Pseudomonas.  It  has  significant  activity 
against  economically  important  soil- 
bome  fungi.  In  European  field  trials 
against  foliar  pathogens,  fludioxonil  was 
highly  eflective  against  pathogens 
resistant  or  insensitive  to  other  chemical 
cleisses  such  as  the  benzimidazoles  and 
dicarboximides. 

2.  Fludioxonil  safety,  a.  Ciba  has 
submitted  over  25  separate  toxicology 
studies  in  support  of  tolerances  for 
fludioxonil.  According  to  Qba, 


fludioxonil  has  a  low  order  of  acute 
toxicity  by  the  oral,  dermal,  and 
inhalation  exposure  routes.  The 
compound  is  slightly  irritating  to  the 
eye,  non-irritating  to  skin,  emd  is  not  a 
dermal  sensitizer.  It  is  not  a  teratogen 
and  does  not  affect  reproduction  or 
fertility.  The  kidney  and  liver  have  been 
identified  as  target  organs  in  subchronic 
and  chronic  toxicity  studies.  No 
mutagenic  activity  has  been  seen  in 
vivo.  On  September  19, 1996,  the  Health 
Effects  Division  Carcinogenicity  Peer 
Review  Committee  issued  its  finding  on 
fludioxonil.  The  consensus  of  the 
committee  was  that  fludioxonil  should 
be  placed  in  Group  D  -  not  classifiable 
as  to  hiunan  carcinogenicity. 

b.  The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerance  of  fludioxonil: 

i.  The  rat  acute  oral  LDso  is  >5,000 
mg/kg. 

ii.  The  rat  acute  dermal  LDso  is  >2,000 
mg/kg. 

iii.  The  rat  acute  inhalation  LCso  is 
>2.6  m^liter  air. 

iv.  The  primary  eye  irritation  study  in 
the  rabbit  showed  slight  irritation. 

V.  The  primary  dermal  irritation  study 
showed  no  irritation. 

vi.  The  primary  dermal  sensitization 
study  showed  no  sensitization. 

vii.  In  a  28-day  oral  study  in  rats,  the 
no-observed-effect  level  (NOEL)  was  10 
mg/kg/day. 

viii.  In  a  28-day  dermal  study  in  rats, 
the  NOEL  was  40  mg/kg/day. 

ix.  In  a  90-day  su^monic  dietary 
toxicity  study  in  rats,  the  NOEL  was  10 
ppm  based  on  liver  toxicity. 

X.  In  a  90-day  subchronic  dietary 
toxicity  study  in  mice,  the  NOEL  was 
100  ppm  basi^  on  blue  mine  (a 
metabolite).  The  maximum  tolerated 
dose  was  7,000  ppm. 

xi.  In  a  90-day  oral  toxicity  study  in 
dogs,  the  NOEL  was  200  ppm  based  on 
clinical  observation.  The  maximum 
tolerated  dose  was  clearly  exceeded  at 
15,000  ppm. 

xii.  In  a  1-year  chronic  toxicity  study 
in  dogs,  the  NOEL  was  100  ppm  based 
on  body  weight  effects.  The  maximum 
tolerat^  dose  was  8,000  ppm. 

xiii.  Two  18-month  dietary 
oncogenicity  studies  were  performed  in 
mice.  While  a  NOEL  of  1,000  ppm  was 
clearly  established  in  the  first  study,  its 
highest  feeding  level  (3,000  ppm)  did 
not  meet  the  criteria  for  a  maximum 
tolerated  dose. 

xiv.  In  the  second  18-month  study, 
the  maximum  tolerated  dose  was 
determined  to  be  5,000  ppm.  There  were 
no  treatment-related  increases  in 
neoplasia  at  any  dose  level  tested.  In  a 
combined  chronic  toxicity/oncogenicity 
study  in  rats,  the  incidence  of  liver 


tiunors  in  top-dose  females  (3,000  ppm) 
was  marginally  higher  than  the  controls. 
The  NOEL  for  chronic  toxicity  was 
1,000  ppm  in  both  sexes. 

XV.  In  vitro  point  mutation  test:  Ames 
assay  *  negative;  Chinese  hamster  V79 
cells  -  negative;  hepatocyte  DNA  repair 
-  negative. 

xvi.  In  vitro  chromosome  test:  Chinese 
hamster  ovary  cells  -  clastogenic  effects 
and  polyploidy  at  or  near  precipitating 
concentration. 

xvii.  In  vivo  mutagenicity  test:  rat 
hepatocyte  micronucleus  -  negative; 
mouse  Imne  marrow  -  negative; 
cytogenetic  test  on  Chinese  hamster 
bone  marrow  -  negative;  mouse 
dominant  lethal  -  negative. 

xviii.  In  a  teratology  study  in  rats, 
fludioxonil  was  not  teratogenic  at  doses 
up  to  1,000  mg/kg.  The  maternal  NOEL 
was  100  mg/kg,  while  the  NOEL  in  the 
fetus  was  l,OO0  mg/kg. 

xix.  In  a  teratology  study  in  rabbits, 
fludioxonil  was  not  teratogenic  at  doses 
up  to  300  mg/kg.  The  maternal  and  fetal 
NOELs  were  10  mg/kg  and  300  mg/kg, 
respectively. 

XX.  In  a  multigeneration  reproduction 
study,  fludioxonil  had  no  adverse 
effects  on  the  reproductive  performance 
of  the  rat  at  doses  up  to  3,000  ppm. 

Fetal  effects  (reductions  in  pup  body 
weights)  were  observed  only  at  3,000 
ppm,  a  dose  level  at  which  there  were 
maternal  toxic  effects.  The  NOEL  was 
300  ppm. 

3.  Threshold  effects —  a.  chronic 
effects.  Based  on  the  available  chronic 
toxicity  data,  Ciba  believes  that  the 
Reference  Dose  (RfD)  for  fludioxonil  is 
0.025  mg/kg/day.  This  RfD  is  based  on 
a  l-year  feeding  study  in  dogs  with  a 
NOEL  of  2.5  mg/kg/day  (100  ppm)  and 
an  imcertainty  factor  of  100.  No 
additional  modifying  factor  for  the 
natme  of  effects  was  judged  to  be 
necessary  as  body  weight  was  the  most 
sensitive  indicator  of  toxicity  in  that 
study. 

b.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  EPA  has 
determined  that  fludioxonil  does  not 
pose  any  acute  dietary  risks.  The  lowest 
NOEL  in  a  short  term  exposure  scenario, 
identified  as  10  mg/kg  in  the  rabbit 
teratology  study,  is  actually  higher  than 
the  chronic  NOEL  (see  above).  Ciba 
anticipates  that  the  margin  of  exposure 
would  be  in  the  thousands  for  any 
population  group  (margins  of  exposure 
of  100  or  more  are  considered 
satisfactory). 

4.  Non-threshold  effects.  Using  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  on  September  24, 
1986  (51  FR  33992),  the  USEPA  has 
classified  fludioxonil  in  group  D  for 
carcinogenicity.  The  compound  was 
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tested  in  two  mouse  oncogenicity  , 
studies  and  a  24-month  rat  chronic 
study.  Dosage  levels  in  both  the  mouse 
and  the  rat  studies  were  adequate  for 
identifying  cancer  risk. 

5.  Aggregate  exposure.  For  purposes 
of  assessing  the  potential  dietary 
exposure  under  the  proposed  tolerance, 
Ciba  has  estimated  aggregate  exposure 
based  on  the  tolerance  level  of  0.02  ppm 
in  or  on  the  RAC  potatoes  (potato 
tubers).  This  is  a  worse  case  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100  percent  of  all  crops  for  which 
tolerances  are  established  are  treated 
and  that  pesticide  residues  are  present 
at  the  tolerance  levels. 

Fludioxonirs  ciurent  registered  use 
for  seed  treatment  on  com  and  sorghiun 
seeds  does  not  contribute  to  dietary 
exposure  because  there  are  no 
detectable  residues.  EPA  has  ruled  that 
these  uses  are  food  uses  not  requiring 
tolerances.  For  potato  seed  treatment, 
the  use  described  in  this  petition,  a 
residue  tolerance  level  of  0.02  ppm  is 
being  proposed  although  the  hipest 
actual  level  seen  in  field  trials  is  around 
0.01  ppm.  In  conducting  this  exposure 
assessment,  very  conservative 
assumptions — 100  percent  of  potatoes 
will  contain  fludioxonil  residues  and 
those  residues  would  be  at  the  level  of 
the  tolerance — ^have  been  used,  resulting 
in  an  overestimate  of  human  exposure. 

Exposures  of  the  general  population 
to  residues  of  this  pesticide  horn  other 
potential  sources,  drinking  water  and 
other  non-occupational  sources,  Ciba 
considers  to  be  unlikely.  The  movement 
of  fludioxonil  into  groimdwater  is 
highly  unlikely.  The  EPA  has  not 
established  a  Maximum  Contaminant 
Level  for  residues  of  fludioxonil  in 
drinking  water.  Non-occupational 
exposure  for  fludioxonil  has  not  been 
calculated  since  the  ciurent  registration 
for  fludioxonil  is  limited  to  commercial 
crop  production.  Since  the  chemical  is 
not  used  in  or  around  the  home,  Ciba 
considers  the  potential  for  non- 
.  occupational  exposure  to  the  general 
population  to  be  non-existent. 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  Ciba  is  unaware  of  any 
reliable  information  that  indicates  that 
toxic  effects  produced  by  fludioxonil 
would  be  cumulative  with  those  of  any 
other  chemical  compoimds. 
Consequently,  Ciba  is  considering  only 
the  potential  risks  of  fludioxonil  in  its 
aggregate  exposure  assessment. 

6.  Determination  of  safety  for  U.S. 
population.  Using  the  conservative 
exposure  assumptions  described  above 
and  based  on  the  completeness  and 
reliability  of  the  toxicity  data  base  for 
fludioxonil,  Ciba  has  calculated 


aggregate  exposure  levels  for  this 
chemical.  The  calculation  shows  that 
only  0.09  percent  of  the  RfD  will  be 
utilized  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggrcgnte  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Ciba  concludes  . 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  fludioxonil  residues. 

7.  Determination  of  safety  for  infants 
and  children.  Developmental  toxicity 
(decreased  pup  weight)  was  observed  in 
the  2-generation  rat  reproduction  study 
at  a  maternally  toxic  dose.  The  NOEL 
for  this  effect  was  established  at  30  mg/ 
kg  (300  ppm).  This  finding  is  judged  to 
be  a  nonspecific,  secondary  effect  of 
maternal  toxicity.  No  developmental 
toxicity  was  observed  at  all  in  any  of  the 
teratology  studies  conducted.  Ciba 
concludes  that  infants  and  children  are 
not  uniquely  sensitive  to  fludioxonil. 

Using  the  same  conservative  exposiue 
assumptions  used  for  the  determination 
in  the  general  population,  Ciba  has 
concluded  that  the  percentage  of  the 
RfD  that  will  be  utiUzed  by  aggregate 
exposiure  to  residues  of  fludioxonil  is 
0.03  percent  for  nursing  infants  less 
than  1  year  old,  0.11  percent  for  non¬ 
nursing  infants,  0.18  percent  for 
children  1  to  6  years  old,  and  0.13 
percent  for  children  7  to  12  years  old. 
Therefore,  based  on  the  completeness 
and  rehability  of  the  toxicity  data  base 
and  the  conservative  exposure 
assessment,  Ciba  concludes  that  there  is 
reasonable  certainty  that  no  hann  will 
result  to  infants  and  children  from 
aggregate  exposure  to  fludioxonil 
residues. 

8.  Estrogenic  effects.  No  specific  tests 
have  been  conducted  with  fludioxonil 
to  determine  whether  the  pesticide  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects. 

9.  Chemical  residues.  The  nature  of 
the  residue  is  adequately  understood  in 
animals  and  plants.  The  metabolism  of 
fludioxonil  in  plants  has  been 
characterized  in  potatoes,  rice,  and 
spring  wheat.  Residues  of  fludioxonil  do 
not  concentrate  in  processed 
commodities.  There  are  no  Codex 
maximum  residue  levels  established  for 
residues  of  fludioxonil  on  potatoes.  Ciba 
has  submitted  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  fludioxonil  in  or  on  food  with 
the  limit  of  quantitation  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  the  proposed 


tolerances.  EPA  will  provide 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from  the  Field  Operations 
Division,  Office  of  Pesticide  Programs. 

This  petition  is  supjjorted  by  23  field 
residue  tests  where  fludioxonil,  in  the 
form  of  Maxim  T  Potato  Seed  Protectant, 
was  applied  to  potato  seed  pieces.  These 
trials  indicate  that  the  maximum 
residue  of  fludioxonil  will  be  at  or 
below  0.011  ppm  at  the  0.7X  rate  of 
1.75g  a.i./100  kg.  A  tolerance  of  0.02 
ppm  is  proposed  for  raw  agricultural 
commodities  (tubers)  of  potatoes. 

No  residues  greater  than  or  equal  to 
0.01  ppm  were  detected  in  the  tubers 
before  processing,  in  peeled  and  rinsed 
potatoes,  sUced  and  peeled  potatoes, 
potato  chips,  or  potato  granules  from 
field  trials  conducted  in  Michigem  and 
North  Dakota. 

The  results  from  all  four  processed 
field  trials  indicate  that  residues  in 
potato  processing  waste  (wet  peel  and 
trimmings)  and  potato  culls  will  not 
exceed  the  tolerance  established  for 
potato  tubers. 

Based  on  the  results  of  rotational  crop 
studies,  Ciba  proposes  a  1-year 
restriction  on  rotation  to  crops  other 
than  leafy  vegetables,  root  and  tuber 
vegetables,  and  registered  crops 
(potatoes,  com,  and  sorghum). 

Using  the  worst  case  theoretical  diet 
for  beef  and  dairy  cattle,  no  detectable 
residues  would  be  expected  in  tissues  or 
milk.  Processed  potato  products  are  not 
fed  to  poultry.  Therefore,  there  is  no 
need  for  tolerances  in  meat,  milk  or 
eggs. 

10.  Environmental  fate.  Since  the 
Agency  classifies  seed  treatment  uses  as 
“Indoor,”  the  only  environmental  fate 
data  requirement  is  hydrolysis. 
Fludioxonil  is  hydrolytically  stable  in 
solution  at  25‘’C  at  pH  5,  7,  or  9.  At  pH 
1  and  13,  fludioxonil  is  extensively 
degraded. 

n.  Public  Record 
EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
number  (PF-695]. 

A  record  has  been  established  for  this 
notice  under  docket  numbers  (PF-6951 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 


5406 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Midway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  22, 1997. 

Stephen  L.  fcdinson. 

Director,  Regtstmtion  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-2711  Filed  2-4-97;  8:45  ami 
9ILLINQ  CODE  aSaO-SO-F 


[PF-696;  FRL-6584-2] 

Ciba-Geigy  Corporation;  Pesticide 
Toierance  Petition  Fiiing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  a  regulation  for 
residues  of  cyprodinil  in  or  on  members 
of  the  stone  fiiiit  crop  grouping  imder 
an  experimental  use  permit  (EUP).  This 
notice  contains  a  summary  prepared  by 
the  petitioner,  Qba-Geigy  Coiporation. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-696],  must  be 
received  on  or  before  March  7, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resourdes  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW,, 


Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nmnber 
[PF-696].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libreiries.  Additional 
information  on  electronic  submissions 
can  be  foimd  below  in  this  document. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI).  No  CBI 
should  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Connie  Welch,  Product  Manager 
(PM)  21,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  227,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6226;  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 

5G4553  fi-om  Ciba  Crop  Protection, 
Ciba-Geigy  Corporation  (“Qba”),  P.O. 
Box  18300,  Greensboro,  NC  27419, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  21  U.S.C  346a,  to  amend 
40  CFR  part  180  by  establishing  a 
temporary  tolerance  for  residues  of  the 
fungicide  cyprodinil  (4-cyclopropyl-6- 
methyl-N-phenyl-2-pyrimidinamine)  in 
or  on  the  agricultural  commodities  for 
the  stone  fruit  crop  grouping  at  2.0  ppm. 
The  proposed  analytical  method  is  by 
high  performance  Uquid 
chromatography  with  UV  detection. 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (Pub.  L. 
104-170),  Ciba  included  in  the  petition 
a  summary  of  the  petition  and 
authorization  for  the  svunmary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Ciba; 
EPA  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3),  EPA  is  including  the 
summary  as  a  part  of  this  notice  of 
filing.  EPA  has  made  minor  edits  to  the 
svunmary  for  the  purpose  of  clarity. 

I.  Petition  Summary 

A.  Cyprodinil  Uses 

Cyprodinil  is  the  first  fungicide  in  a 
new  chemical  class  known  as  the 
anilinopyrimidine  and  is  active  against 
important  Monilinia  diseases  of  stone 
fruit  when  applied  at  rates  of  0.25  to  0.5 
lb  active  ingredient  per  acre.  Cyprodinil 
has  a  unique  mode  of  action  which 
controls  pathogens  resistant  to  other 
chemical  classes  of  fungicides. 

B.  Metabolism  and  Analytical  Method 

1.  Metabolism.  Ciba  believes  the 
metabolism  of  cyprodinil  has  been  well 
characterized  in  plants  and  animals. 

The  metabolism  profile  supports  the  use 
of  an  analytical  enforcement  method 
that  accounts  for  parent  cyprodinil. 

2.  Analytical  methodology.  Ciba  has 
submitted  a  practical  analytical  method 
involving  extraction,  filtration,  and 
solid  phase  cleanup  of  samples  with 
analysis  by  HPLC  and  UV.  The  limits  of 
quantitation  (LOQ)  for  fruit  is  0.02  ppm. 

C.  Magnitude  of  Residue 

This  petition  is  supported  by  field 
residue  trials  conducted  on 
representative  members  of  the  Stone 
Fruit  Crop  Grouping.  Ail  samples  were 
analyzed  for  parent  residues  of 
cyprodinil.  In  stone  fruit,  maximum 
residues  ranged  frt)m  0.82  ppm  to  1.7 
ppm.  A  temporary  tolerance  of  2.0  ppm 
has  been  proposed  for  the  Stone  Fruit 
Crop  Grouping  imder  this  EUP.  Since 
stone  buit  commodities  are  not  fed  to 
animals,  potential  transfer  of  cyprodinil 
into  milk  and  meat  is  not  anticipated 
and  tolerances  in  milk,  meat,  poultry, 
and  eggs  are  not  required. 
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D.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Conunission  (CODEX)  maximum 
residue  levels  (MRLs)  established  for 
residues  of  c)rprodinil  in  or  on  raw 
agricultural  commodities. 

E.  Toxicological  Profile  of  Cyprodinil 

The  following  mammilian  toxicity 
studies  have  been  conducted  to  support 
the  tolerances  of  cyprodinil: 

A  rat  acute  oral  study  for  cyprodinil 
with  a  LDso  of  2,796  mg/kg.  A  rat  acute 
dermal  study  for  cyprodinil  with  a  LDso 
>2,000  mg/kg. 

A  rat  ir^alation  study  for  cyprodinil 
with  a  LCso  >1.2  mg/liter  air. 

A  primary  eye  irritation  study  in 
rabbits  showing  cyprodinil  as  minimally 
irritating. 

A  primary  dermal  irritation  study  in 
rabbits  showing  cyprodinil  as  slightly 
irritating. 

A  skin  sensitization  study  in  guinea 
pigs  showing  cyprodinil  as  a  weak 
sensitizer. 

A  28-day  dermal  study  in  the  rat  with 
a  No-Observed  Effect  Level  (NOEL)  of  5 
mg/kg  based  on  clinical  signs. 

A  90-day  feeding  study  in  the  dog 
with  a  NOEL  of  1,500  ppm  (37.5  m^kg) 
based  on  reduced  food  intake  and  body 
weight. 

A  90-day  feeding  study  in  the  mouse 
with  a  NOEL  of  500  ppm  (75  mg/kg) 
based  on  liver  histologic  changes. 

A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  50  ppm  (5  mgA:g)  based 
on  hematologic  and  histologic  findings. 

A  12-Hmonth  feeding  study  in  the  dog 
with  a  NOEL  of  2,500  ppm  (62.5  mg/kg) 
based  on  liver  histologic  changes. 

An  18-month  oncogenicity  feeding 
study  in  the  mouse  with  a  NOEL  of 
2,000  ppm  (300  mg/kg).  The  MTD  was 
5,000  ppm  based  on  reduction  in  body 
weight  gain  and  no  evidence  of 
oncogenicity  was  seen. 

A  24-^onth  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a 
NOEL  of  75  ppm  (3.75  mg/kg)  based  on 
hematologic  and  histologic  findings. 

The  MTD  was  2,000  ppm  based  on  liver 
histopathology  and  no  evidence  of 
oncogenicity  was  seen.  An  oral 
teratology  study  in  the  rat  with  a 
maternal  NOEL  of  200  mg/kg  based  on 
reductions  in  body  weight  gain  and  food 
consumption  and  a  fetal  NOEL  of  200 
mg/kg  based  on  decreased  pup  weight 
and  delayed  skeletal  growth  at  1,000 
mg/kg.  An  oral  teratology  study  in  the 
rabbit  with  a  maternal  NOEL  of  150  mg/ 
kg  based  on  reduction  in  body  weight 
gain  and  a  fetal  NOEL  of  400  mg/kg 
based  on  the  absence  of  any  fetal  effects. 

A  2-generation  rej  oduction  study  in 
the  rat  with  a  systemic  NOEL  of  100 


ppm  and  a  fetal  NOEL  of  1,000  ppm 
(100  mg/kg). 

A  slight  decrease  in  pup  weight  at 
birth  and  subsequent  body  weight  gain 
during  the  lactation  phase  was  observed 
only  at  the  maternally  toxic  dose  of 
4,000  ppm  without  any  efiects  on 
reproduction  and  fertility. 

In  vitro  gene  mutation  test:  Ames 
assay  -  negative;  Chinese  hamster  V79 
cell  test  -  negative;  rat  hepatocyte  DNA 
repair  test  -  negative. 

In  vitro  chromosome  test:  Chinese 
hamster  ovary  cell  cytogenetic  test  - 
negative.  In  vivo  mutagenicity  test: 
mouse  bone  marrow  test  -  negative. 

F.  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  Ciba 
believes  the  Reference  Dose  (lUD)  for 
cyprodinil  is  0.0375  mg/kg/day.  This 

is  based  on  a  2-year  feeding  study 
in  rats  with  a  NOEL  of  3.75  mg/kg/day 
(75  ppm)  and  an  imcertainty  factor  of 
100.  No  additional  modifying  factor  for 
the  nature  of  efiects  was  judged  to  be 
necessary  as  liver  sinusoidal  dilatation 
was  the  most  sensitive  indicator  of 
toxicity  in  that  study. 

2.  Acute  toxicity.  The  risk  from  acute 
dietary  exposure  to  cyprodinil  is 
considered  to  be  very  low.  The  lowest 
NOEL  in  a  short-term  exposure  scenario, 
identified  as  150  mg/kg  in  the  rabbit 
teratology  study,  is  40-fold  higher  than 
the  chronic  NOEL.  Since  chronic 
exposure  assessment  did  not  result  in 
any  margin  of  exposure  (MOE)  less  than 
400  for  even  the  most  impacted 
population  subgroup,  Ciba  believes  the 
MOE  is  greater  than  100  for  any 
population  subgroups;  EPA  considers 
margins  of  exposure  of  100  or  more  as 
satisfactory. 

G.  Non-threshold  Effects 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Ciba  believes 
cyprodinil  to  be  in  Group  “E”(  no 
evidence  of  carcinogenicity),  lliere  was 
no  evidence  of  carcinogenicity  in  an  18- 
month  feed  study  in  mice  and  a  24- 
month  feeding  in  rats.  Dosage  levels  in 
both  the  mouse  and  the  rat  studies  were 
adequate  for  identifying  a  cancer  risk. 

H.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  imder  the  proposed  temporary 
tolerance,  Ciba  has  estimated  aggregate 
exposure  based  upon  the  Theoretical 
Maximum  Residue  Concentration 
(TMRC)  firom  the  requested  tolerance  for 
members  of  the  Stone  Fruit  Crop 
Grouping  at  2.0  ppm.  The  TMRC  is  a 
“worst  case”  estimate  of  dietary 


exposure  since  it  assiunes  100  percent 
of  all  crops  for  which  tolerances  are 
established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels.  In  conducting  this  exposure 
assessment,  Ciba  has  made  very 
conservative  assumptions  — 100 
percent  of  all  stone  fruit  commodities 
will  contain  cyprodinil  residues  at 
tolerance  levels  —  which  residt  in  an 
overestimate  of  hiunan  exposure.  Qba 
has  also  calculated  aggregate  exposure 
based  upon  the  scale  of  the  requested 
950-acre  EUP.  It  is  estimated  that  a 
maximum  of  0.25  percent  of  the  stone 
fruit  market  would  receive  applications 
of  cyprodinil  under  this  EUP  and  that 
dietary  exposure  would  be 
proportionately  less  than  imder  the 
“worst  case”  assiunptions  given  above. 

2.  Drinking  water  exposure. 

Cyprodinil  is  rapidly  degraded  in  the 
environment  via  photolysis  and 
microbial  degradation;  aqueous  and  soil 
photolysis  half  lives  for  cyprodinil  are 
12  days  and  67  days,  respectively.  The 
aerobic  metabolism  half  life  is  25  days 
and  the  leaching  potential  for  cyprodinil 
is  low  (K~  =  1,550  to  2,030).  Based  on 
these  data,  Ciba  does  not  anticipate 
exposure  to  residue  of  cyprodinil  in 
drinking  water. 

3.  Non-dietary  exposure.  Ciba  believes 
that  the  potential  for  non-occupational 
exposure  to  the  general  public  is 
unlikely  except  for  potential  residues  in 
food  crops  discussed  above.  The 
proposed  uses  for  cyprodinil  are  for 
agricultural  crops  and  the  product  is  not 
used  residentially  in  or  around  the 
home. 

Ciba  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  ^ere  is  no 
information  to  indicate  that  toxic  efiects 
produced  by  cyprodinil  would  be 
cumulative  with  those  of  any  other 
chemicals.  Consequently,  Qba  is 
considering  only  the  potential  exposure 
to  cyprodinil  in  its  aggregate  risk 
assessment. 

I.  Safety  To  the  U.S.  Population 

Reference  dose.  Using  the 
conservative  exposure  assumptions 
described  above  (100  percent  stone  fruit 
acres  treated  and  tolerance  level 
residues)  and  based  on  the 
completeness  and  reliability  of  the  < 
toxicity  data  base  for  cyprodinil,  Qba 
has  calculated  aggregate  exposure  levels 
for  this  chemical.  Based  on  chronic 
toxicity  endpoints,  only  2  percent  of  the 
RfD  will  be  utilized  for  the  U.S.  general 
population.  Under  the  scale  of  this  EUP 
(0.25  percent  stone  fiuit  acres  treated)  it 
is  estimated  that  only  0.005  percent  of 
the  RfD  will  be  utilized  for  the  U.S. 
general  population.  EPA  usually  has  no 
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concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Ciba  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  cyprodinil  residues. 

/.  Safety  to  Infants  and  Children 

Developmental  delays  (reduced  pup 
weight  and  ossification)  were  observ^ 
in  the  rat  teratology  study  and  2- 
generation  rat  reproduction  study  at 
maternally  toxic  doses.  The  lowest 
NOEL  for  this  eHect  was  established  in 
the  2-generation  study  at  100  mg/kg 
(1,000  ppm).  The  finding  is  judged  to  be 
a  nonspecific,  secondary  effect  of 
maternal  toxicity.  No  developmental 
toxicity  was  ob^rved  in  the  rabbit 
teratology  study. 

Reference  dose.  Using  the  same 
conservative  exposiue  assumptions  as 
employed  for  the  determination  in  the 
general  population  (100  percent  stone 
fiuit  acres  treated  and  tolerance  level 
residues),  Ciba  has  calculated  the 
utilization  of  RfD  by  aggregate  exposure 
to  residues  of  cyprodinil  to  be  9  percent 
for  nursing  infants  less  man  1  year  old, 
17  percent  for  non-nursing  infants  less 
than  1  year  old,  4  percent  for  children 
1  to  6  years  old,  and  3  percent  for 
children  7  to  12  years  old.  Under  the 
scale  of  this  EUP  (0.25  percent  stone 
fruit  acre  treated)  the  utilization  of  RfD 
by  aggregate  exposure  to  residues  of 
cyprodinil  is  estimated  to  be  0.023 
percent  for  nursing  infants  less  than  1 
year  old,  0.043  percent  for  non-nursing 
infants  less  than  1  year  old,  0.011 
percent  for  children  1  to  6  years  old, 
and  0.007  percent  for  Chilean  7  to  12 
years  old.  Ciba  beUeves  that  under  the 
worst  case  assiimptions  which 
overestimate  exposure  to  infants  and 
children,  there  is  a  reasonable  certainty 
that  no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
cyprodinil  residues.  Under  the  scale  of 
tUs  EUP  resultant  exposure  will  be 
proportionately  less. 

K.  Estrogenic  Effects 

Cyprodinil  does  not  belong  to  a  class 
of  chemicals  known  or  suspected  of 
having  adverse  effects  on  the  endocrine 
system.  Developmental  toxicity  studies 
in  rats  and  rabbits  and  a  reproduction 
study  in  rats  gave  no  indication  that 
cyprodinil  might  have  any  effects  on 
endocrine  function  related  to 
development  and  reproduction.  The 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 


n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-696].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  nmnber 
[PF-696]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fr'om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesfidde  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp>-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
vmting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  January  22, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-2468  Filed  1-4-97;  8:45  am) 
BILLMQ  CODE  S660-60-E 


IOPP-181 031 ;  FRL  5584-3) 

Azoxystrobin;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Louisiana 
Department  of  Agriculture  and  Forestry 
(hereafter  referred  to  as  the 
“Applicant”)  to  use  the  pesticide 
azoxystrobin  (CAS  131860-33-8)  to 
treat  up  to  85,000  acres  of  rice  to  control 
benomyl-resistant  rice  panicle  blast  and 
sheath  blight.  The  Applicant  proposes 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1997. 

ADDRESSES:  Three  copies  of  written 
conunents,  bearing  the  identification 
notation  “OPP-181031,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Conunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-maiil)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASen  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-181031].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
conunents  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  dociunent. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
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confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
fi'om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FUFITHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Floor  6, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8326;  e-mail: 

pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
fium  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudb 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  azoxystrobin 
on  rice  to  control  rice  panicle  blast  and 
sheath  blight.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

The  Applicant  states  that  widespread 
use  of  benomyl  has  reportedly  resulted 
in  the  development  of  pathogen 
resi.stance  to  the  chemical  and 
consequent  loss  of  benomyl  as  a 
chemical  disease  management  measure 
in  some  crop  production  areas.  Benomyl 
is  the  only  recommended  fungicide  for 
blast  and  has  not  been  effective 
consistently  nor  is  it  an  effective 
treatment  for  severe  blast  occurrences. 
Data  show  that  azoxystrobin  is  effective 
for  controlling  blast.  Although  sheath 
blight  is  considered  the  most  important 
rice  disease  in  Louisiana,  rice  blast  may 
be  more  severe  in  individual  fields. 
Yield  losses  of  80  percent  have  been 
experienced  in  individual  fields  planted 
to  susceptible  varieties.  The  Applicant 
estimates  that  treating  the  requested 
85,000  acres  of  rice  would  prevent 
losses  of  at  least  1,000  Ib/acre  that 
would  be  valued  at  $92  per  acre,  or  $7.8 
million  for  the  entire  acreage. 

The  Applicant  proposes  to  apply 
azoxystrobin,  manufactured  by  Zeneca 
Ag  Products,  as  Quadris,  at  a  maximiun 
rate  of  0.3  lbs.  active  ingredeint  (a.i.)  [6 
oz.  of  product]  per  acre  by  ground  or  air. 
with  a  maximum  of  two  applications 
per  season.  A  28-day  PHI  will  be 
observed.  Use  under  this  exemption 
could  potentially  amount  to  a  maximiun 
51,000  lbs.  of  azoxystrobin. 


This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  new  chemical. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
181031]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  bmcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
dociunent.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above,  v 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Louisiana  Department  of  Agriculture 
and  Forestry. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated;  January  21, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-2497  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  656fr-S0-f 


[OPP-181030;  FRL  55S3-2] 

Cymoxanil,  Propamocarb 
Hydrochloride  and  DImethomorph; 
Receipt  of  Applications  for  Emei^ency 
Exemptions,  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  fi-om  the  New  York 
State  Department  of  Environmental 
Conservation  (hereafter  referred  to  as 
the  “Applicant”)  to  use  the  pesticides 
cymoxanil  (CAS  57966-95-7), 
propamocarb  hydrochloride  (CAS 
25606-41-1)  and  dimethomorph  (CAS 
110488-70-5)  to  treat  potentially  up  to 
30,000  acres  of  potatoes  to  control 
immigrant  strains  of  late  blight  which 
are  resistant  to  historically  used  control 
materials.  The  Applicant  proposes  the 
use  of  either  new  (imregister^) 
chemicals  or  the  first  food  use  of  an 
active  ingredient  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1997. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-181030,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-181030].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
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part,  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediires  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
conttdn  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefi'erson  Davis  Highway,  Arlington,  VA, 
horn  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Floor  6, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8326;  e-mail: 

pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Ftmgicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudb 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  specific 
exemptions  for  the  use  of  cymoxanil, 
propamocarb  hydrochloride,  and/or 
dimethomorph  on  potatoes  to  control 
late  blight.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

Recent  failures  to  control  late  blight  in 
potatoes  as  well  as  tomatoes  with  the 
registered  fungicides,  have  been  caused 
almost  exclusively  by  immigrant  strains 
of  late  blight  Phytophthora  infestans, 
which  are  resistant  to  the  control  of 
choice,  metalaxyl.  Before  the  immigrant 
strains  of  late  blight  arrived,  all  of  the 
strains  in  the  U.S.  were  previously 
controlled  by  treatment  with  metalaxyl. 
The  Applicant  states  that  presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
The  Applicant  states  that  each  of  these 
requested  chemicals  has  been  shown  to 
be  effective  against  these  strains  of  late 
blight.  Each  active  ingredient  holds 
current  registrations  throughout  many 
European  countries  for  control  of  this 
disease.  The  Applicant  indicates  that  at 
least  a  40  percent  yield  reduction  is 
expected  based  on  the  crirrent 
infestation.  Net  revenues  are  expected  to 
be  reduced  by  over  $27  million  for  the 


affected  acreage  without  the  use  of  these 
requested  chemicals. 

Specific  exemptions  for  use  of  one  or 
more  of  these  chemicals  on  potatoes 
were  issued  to  22  states  in  1995.  An 
additional  request  is  currently  pending, 
bringing  the  total  potential  potato 
acreage  treated  under  these  requests  to 
885,010.  Specific  exemption  requests  for 
use  of  one  or  more  of  these  chemicals 
on  tomatoes  have  either  been  authorized 
or  are  pending  for  three  states  involving 
66,500  acres.  It  is  presumed  that  a 
similar  number  of  states  will  be 
requesting  each  of  these  uses  for  the 
1997  season. 

The  Applicant  proposes  to  apply 
propamocarb  hydrochloride, 
manufactured  by  AgrEvo  USA 
Company,  as  Tattoo  C,  at  a  maximum 
rate  of  0.9  lbs.  active  ingredient  (a.i.) 

[2.3  lbs.  of  product]  per  acre  by  ground 
or  air,  with  a  maximum  of  5 
applications  per  season.  A  14-day  PHI 
will  be  observed.  Use  imder  this 
exemption  could  potentially  amount  to 
a  maximum  134,000  Ihs.  of 
propamocarb  hydrochloride. 

Ine  Applicant  proposes  to  apply 
cymoxanil,  manufactured  by  E.I.  du 
Pont  de  Nemours  and  Company,  as 
Curzate  M-8,  at  a  maximum  rate  of  0.12 
lbs.  a.i.,  (1.5  lbs.  of  product)  per  acre,  by 
ground  or  air,  with  a  maximum  of  7 
applications  per  season  and  a  14-day 
PHI.  Use  imder  this  exemption  could 
potentially  amount  to  a  maximum 
25,200  lbs.  of  cymoxanil. 

The  Applicant  proposes  to  apply 
dimethomorph  at  a  maximum  rate  of  0.2 
lbs.  a.i.,  (2.25  lb.  of  product)  per  acre, 
by  ground  or  air,  with  a  maximum  of  5 
applications  per  season  and  a  14-day 
PHI.  Use  under  this  exemption  could 
potentially  amount  to  a  m£iximum 
30,375  lbs  of  dimethomorph. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications. 

The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
of  an  appli>:ation  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide)  or  the  first  food  use  of  an 
active  ingredient.  Such  notice  provides 
for  opportunity  for  public  comment  on 
the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
181030]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 


record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
New  York  State  Department  of 
Environmental  Conservation. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  January  21. 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-2498  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  6540-60-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  20, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Randolph  S.  Miles,  Antioch, 
Illinois;  to  retain  35.88  percent  of  the 
shares  of  Antioch  Holding  Company, 
Antioch,  Illinois,  and  thereby  indirectly 
retain  share  of  State  Bank  of  The  Lakes, 
Antioch,  Ilhnois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 1997. 

Jennifer  J.  Johnson,  * 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-2862  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  6210-01-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  fisted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  theoffices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 


unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  28, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Pioneer  Bancorp,  Inc.,  Aubumdale, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  98.2  percent  of 
the  voting  shares  of  Pioneer  State  Bank, 
Aubumdeile,  Wisconsin. 

2.  The  Connor  Trusts,  Marshfield, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  36.84  percent  of 
the  voting  shares  of  Pioneer  Bancorp, 
Inc.,  Aubumdale,  Wisconsin,  and 
thereby  iiidirectly  acquire  Pioneer  State 
Bank,  Aubumdale,  Wisconsin. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Marshfield  Investment  Company, 
Springfield,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Metropolitan  Bancshares,  Inc., 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  Metropolitan  National 
Bank,  Springfield,  Missouri. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Krum  Holdings,  L.L.C.,  Krum, 

Texas;  to  become  a  bank  holding 
company  by  acquiring  1.0  percent  of  the 
voting  shares  of  Porter  Holdings,  Ltd., 
Krum,  Texas. 

In  connection  with  this  application 
Porter  Holdings,  Ltd.,  has  also  applied 
to  become  a  bank  holding  company  by 
acquiring  69.16  percent  of  the  voting 
shares  of  Farmers  &  Merchants  State 
Bank,  Kmm,  Texas. 

2.  Eagle  Bancshares,  Inc.,  Fairfield, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Fairfield  Holdings. 
Inc.,  Fairfield,  Texas,  and  thereby 
indirectly  acquire  First  National  Beink  of 
Fairfield,  Fairfield,  Texas. 

In  connection  with  this  application, 
Fairfield  Holdings,  Inc.,  Fairfield,  Texas, 
has  also  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Fairfield,  Fairfield, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  30, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-2762  Filed  2-4-97;  8:45  am] 
BILLING  CODE  6210-01-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.^r 
the  power  to  vote  share  s  of  a  bank  or 
hank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  fisted  l^low._ 

The  applications  fisted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indficated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ^e  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices” 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3, 1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Tri-County  Financial  Corporation, 
Waldorf,  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Coimnunity  Bank  of  Tri-County, 
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Waldorf,  Maryland.  Community  Bank  of 
Tri-County  is  the  proposed  successor  by 
charter  conversion  to  Tri-Coimty 
Federal  Savings  Bank  of  Waldorf, 
Waldorf,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  AliKat  Investments,  Inc.,  Gurnee, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  NorthSide 
Community  Bank,  Gurnee,  Illinois,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 1997. 

Jennifier  J.  Johnson, 

Daffuty  Secretary  of  the  Board. 

[FR  Doc.  97-2863  Filed  2-4-97;  8:45  am) 
aaXMG  CODE  KIO-OI-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  952-3401] 

1554  Corp.;  Brainerd  L  Mellinger,  Hi; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Woodland  Hills,  California-based 
company  and  its  president  finm  making 
unsubstantiated  earnings  claims  and 
from  using  deceptive  testimonials.  The 
Commission  had  alleged  that  1554  and 
Mellinger  advertised  a  work-at-home 
course,  called  “Mellinger  World  Trade 
Mail  Order  Plan,”  in  an  infomercial 
which  contained  deceptive  and 
misleading  claims. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Dingfelder,  Federal  Trade 
Commission,  S-4302, 6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-3017. 

Jonathan  Cowen,  Federal  Trade 
Commission,  S-4302,  6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-2533. 

Lemuel  Dowdy,  Federal  Trade 
Commission.  S-4302, 6th  and 
Peimsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-2981. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  emd  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  27, 1997), 
on  the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions/htm.”  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  coimnent  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  cop)dng  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  1554  Corporation  and  its  president 
Brainerd  L.  Mellinger,  III  (collectively, 
“respondents”).  The  agreement  would 
settle  a  proposed  complaint  by  the 
Federal  Trade  Commission  that 
respondents  engaged  in  imfair  or 
deceptive  acts  or  practices  in  violation 
of  section  5(a)  of  ^e  Federal  Trade 
Commission  Act. 

'The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw'  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  Proposed  Complaint 

This  matter  concerns  advertising 
practices  related  to  the  sale  of  1554 
Corporation’s  Mellinger  World  Trade 
Mail  Order  Plan  (“Mellinger  Plan”).  The 
administrative  complaint,  which  the 
Commission  has  proposed  to  issue, 
would  allege  that  respondents  promoted 


the  sale  of  the  Mellinger  Plan  by 
creating  and  disseminating 
advertisements  and  promotional 
materials,  including  a  program-length 
television  advertisement  entitled 
“Mellinger’s  Secret  Treasures.” 

The  complaint  charges  that  through 
the  use  of  statements  contained  in  their 
advertisements  and  promotional 
materials,  respcmdents  made 
imsubstantiated  representations  that 
consumers  who  use  the  Mellinger  plan 
typically  succeed  in  readily  starting  and 
operating  profitable  businesses  and  that 
consumers  who  use  the  Mellinger  Plan 
typically  earn  substantial  income.  'The 
complaint  also  charges  that 
endorsements  appearing  in  respondents’ 
advertisements  and  promotional 
materials  were  represented,  without 
substantiaticn,  to  be  reflective  of  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  have  used 
the  Mellinger  Plan. 

The  Proposed  Order 

The  proposed  consent  order  contains 
provisions  that  are  designed  to  remedy 
the  alleged  advertising  violations  and  to 
prevent  respondents  from  engaging  in 
similar  acts  and  practices  in  ^e  future. 
The  order  prohibits  respondents  from 
making  any  unsubstantiated 
representations:  (1)  that  consumers  who 
use  the  MelUnger  plan  typically  succeed 
in  readily  starting  and  operating 
profitable  businesses,  (2)  that  consumers 
who  use  the  Mellinger  Plan  typically 
earn  substantial  income,  or  (3)  about  the 
performance,  benefits,  efficacy  or 
success  rate  of  any  product  or  service 
concerning  business  opportimities. 

The  proposed  order  also  contains 
prohibitions  about  using  or  misusing 
testimonieds  or  endorsements.  In 
particular,  the  order  prohibits 
respondents  from  using  testimonials 
that  do  not  reflect  the  actual  opinions, 
beliefs,  pr  experiences  of  the  endorser, 
and  from  using  testimonials  to  represent 
the  typical  experience  of  respondents’ 
customers  unless  respondents  can 
substantiate  that  such  claims  are  in  fact 
typical  or  respondents  clearly  disclose 
that  the  endorser’s  experience  is  not 
typical.  The  order  also  contains 
standard  provisions  regarding  record¬ 
keeping.  notification  of  changes  in 
corporate  or  employment  status, 
distribution  of  the  order,  termination  of 
the  order,  and  the  filing  of  a  compliance 
report. 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
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the  agreement  and  the  proposed  order  or 
to  modify  their  terms  in  any  way. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  97-2808  Filed  2-4-97;  8:45  ami 
BILUNO  CODE  6750-01-P 


[File  No.  932-3019] 

The  Administrative  Co.;  Michaei  P. 
Mcintyre;  Anaiysis  to  Aid  Pubiic 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things.  The 
Administrative  Company  and  McIntyre 
fiom  making  misrepresentations  about 
living  trusts,  and  would  require  them  to 
make  certain  disclosvues  with  regard  to 
legal  challenges  that  can  be  made 
against  living  trusts,  the  possibility  of 
probate  for  certain  estates  regardless  of 
whether  living  trusts  are  used,  and  the 
transfer  of  consumers’  assets  into  the 
trusts.  The  agreement  settles  allegations 
that  the  respondents  made  niunerous 
false  statements  about  the  benefits  and 
appropriateness  of  living  trusts,  in 
general,  and  about  living  trusts  they 
sold,  in  particular. 

OATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Charter,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  Street,  Suite  1523,  Denver, 
CO  80294.  (303)  844-2272.  Elizabeth 
Palmquist,  Federal  Trade  Commission, 
Denver  Regional  Office,  1961  Stout 
Street,  Suite  1523,  Denver,  CO  80294. 
(303) 844-2272. 

SUPPLEMENTARY  INFORMATION:  Piusuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 


accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  16, 1997), 
on  the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions/htm.’'  A  paper 
copy  can  be  obtained  ft'om  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
agreed  to  accept,  subject  to  final 
approval,  a  proposed  consent  order 
settling  charges  that  Michael  P. 

McIntyre  and  The  Administrative 
Company  (“TAC”)  violated  Section  5  of 
the  Federal  Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

This  matter  concerns  the  sale  of  living 
trusts  to  senior  citizens  through 
membership  in  the  American 
Association  for  Senior  Qtizens 
(“AASC”).  The  respondents  covered  by 
the  proposed  order  include  The 
Administrative  Company,  the  company 
through  which  all  of  AASC’s  business 
was  conducted,  and  Michael  P. 
McIntyre,  the  President  of  TAC. 

The  complaint  alleges  that  the 
respondents  violated  section  5  of  the 
Federal  Trade  Commission  Act  by 
making  numerous  misrepresentations 
about  the  advantages  of  living  trusts 
over  other  forms  of  estate  planning. 
Specifically,  the  complaint  alleges  that 
respondents  have  misrepresented  that 
(1)  the  use  of  a  living  trust  avoids  all 
a^inistrative  costs;  (2)  at  death,  a 
hviiig  trust  ensures  that  assets  are 
distributed  immediately  or  almost 
immediately;  (3)  a  living  trust  cannot  be 
challenged;  (4)  living  trusts  are  prepared 
by  local  attorneys;  (5)  a  living  trust 
protects  against  catastrophic  medical 
costs;  (6)  a  living  trust  is  the  appropriate 
estate  planning  device  for  every 


consumer;  and  (7)  there  are  no 
disadvantages  to  a  living  trust. 

The  proposed  consent  order  contains 
provisions  which  are  designed  to 
remedy  the  alleged  violations  and  to 
prevent  the  respondents  from  engaging 
in  similar  acts  and  practices  in  the 
future.  The  proposed  order  would 
prohibit  thb  respondents  from  making 
the  misrepresentations  alleged  in  the 
complaint  and  set  forth  above. 
Additionally,  the  order  would  require 
the  respondents  to  disclose  to 
prospective  purchasers  that  living  trusts 
may  be  challenged  on  similar  grounds 
as  wills  and  that  they  may  not  be 
appropriate  in  all  instances. 

Unaer  the  order,  the  respondents  also 
would  be  required  to  provide  four 
affirmative  disclosiues  in  situations 
where  the  statements  would  be  true.  (1) 
Some  states  have  cjeated  a  mechanism 
for  “informal  probate’’  of  an  estate  if  the 
estate  meets  certain  criteria,  which 
significantly  reduces  the  time  involved 
in  probate.  This  disclosure  would  be 
required  in  states  where  informal 
probate  is  available.  (2)  If  the  transfer  of 
an  individual’s  assets  into  the  hving 
trust  is  not  included  in  the  price  of 
creating  the  living  trust,  that  fact  must 
be  disclosed.  (3)  If  it  is  the  sole 
responsibility  of  the  purchaser  of  the 
living  trust  to  transfer  assets  into  the 
trust,  that  fact  must  be  disclosed.  (4)  In 
some  states,  but  not  in  others,  creditors 
have  a  longer  period  of  time  to  file 
claims  against  a  living  trust  than  against 
a  probat^  estate.  This  fact  would  have 
to  be  disclosed  in  such  states. 

The  proposed  order  would  require  the 
respondents  to  distribute  the  proposed 
order  to  their  officers,  agents,  and  all 
personnel  who  participate  in  any  way  in 
respondents’  sales  activities  relating  to 
living  trusts.  Additionally,  the  order 
would  require  TAC  to  notify  the 
Commission  of  any  changes  in  its 
corporate  structure,  and  Michael 
McIntyre  to  notify  the  Commission  of 
his  affiliation  wiffi  any  new  business. 
The  proposed  order  also  requires  the 
respondents  to  retain  for  five  years  all 
materials  that  they  rely  upon  in  making 
representations  covered  by  the  order. 
Finally,  the  respondents  are  required  to 
file  one  or  more  compfiance  reports 
detailing  their  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facihtate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  emd  proposed  order,  nor 
to  modify  in  any  way  their  terms.  The 
proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  respondents  that  the 
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law  has  been  violated  as  alleged  in  the 
complaint. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  97-2809  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  675(M>1-P 


[File  No.  942-3114] 

Herb  Gordon  Auto  World,  Inc.  d/b/a 
Herb  Gordon  Auto  World,  Herb  Gordon 
Dodge,  Herb  Gordon  Mercedes-Benz, 
Herb  Gordon  Nissan,  Herb  Gordon 
Oldsmobile,  Herb  Gordon  Volvo,  and 
Herb  Gordon  Used  Cars;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  Silver 
Spring,  Maryland-based  automobile 
dealerships  from  misrepresenting 
financing  terms  and  would  require  them 
them  to  comply  with  federal  laws 
mandating  accurate  disclosure  of  the 
annual  percentage  rate  and  monthly 
payments  in  financed  ofiers  and  clear 
and  conspicuous  disclosure  of  major 
automobUe  deal  terms.  They  also  agreed 
not  to  advertise  terms  that  are  not 
actually  available  to  consumers.  The 
Commission  had  alleged  that,  in  several 
car  leasing  advertising  campaigns.  Herb 
Gordon  Auto  had  not  included  all  of  the 
disclosures  of  lease  costs  and  terms 
required  imder  the  Consumer  Leasing 
Act. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine,  Federal  Trade 
Commission,  6th  and  Pennsylvania  Ave, 
NW,  Washington,  DC  20580.  (202)  326- 
3224.  Carole  Reynolds,  Federal  Trade 
Conunission,  6th  and  Pennsylvania  Ave, 
NW.  Washington.  DC  20580.  (202)  326- 
3230. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  fiom 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  23. 1997), 
on  the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions/htm.”  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  fit)m  respondent  Herb 
Gordon  Auto,  Inc.  dba  Herb  Gordon 
Auto  World.  Herb  Gordon  Dodge,  Herb 
Gordon  Mercedes-Benz,  Herb  Gordon 
Nissan.  Herb  Gordon  Oldsmobile,  Herb 
Gordon  Volvo,  and  Herb  Gordon  Used 
Cars.' 

The  proposed  consent  order  h€is  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received « 
and  will  decide  whether  it  should 
withdraw  bttm  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  respondent 
Herb  Gordon  Auto  has  disseminated  or 
caused  to  be  disseminated 
advertisements  that  state  initial  low 
monthly  payment  amoimts  and  promote 
the  “luxury  of  low  payments”  and  in 
fine  print,  inter  alia,  state  an  initial 
number  of  payments,  a  downpayment 
and  another  amount  described  as  a 
“purchase  option”  (“Gold  Key  Plus” 
advertisements).  The  complaint  alleges 
that  the  Gold  Key  Plus  advertisements 
misrepresent  that  the  additional  amount 
is  optional  and  fail  to  disclose  that  the 
financing  to  be  signed  at  purchase 


>  In  this  Analysis  to  Aid  Public  Conunent.  Herb 
Gordon  Auto.  Inc.  dba  Herb  Gordon  Auto  World. 
Herb  Gordon  Dodge,  Herb  Gordon  Mercedes-Benz, 
Herb  Gordon  Nissan,  Herb  Gordon  Oldsmobile, 

Herb  Gordon  Volvo  and  Herb  Gordon  Used  Cars  are 
referred  to  collectively  as  “respondent  Herb  Gordon 
Auto”  or  “respondent.” 


requires  the  consumer  to  make  a 
substantial  balloon  payment  at  the 
conclusion  of  the  initial  payments, 
which  is  a  mandatory  obligation,  and 
that  respondent,  therefore,  has  engaged 
in  a  deceptive  act  or  practice  in 
violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act  (“FTC  Act’).  The 
complaint  also  alleges  that  the  Gold  Key 
Plus  advertisements  fail  to  accurately 
state  the  terms  of  repayment,  by  failing 
to  disclose  that  the  additional  amount  is 
a  final  payment  and  by  inaccurately 
stating  that  the  amoimt  is  optional 
when,  in  fact,  it  is  mandatory  based  on 
the  financing  to  be  signed  at  purchase, 
in  violation  of  the  Truth  in  Lending  Act 
(“TILA”)  emd  §  226.24(c)  of  Regulation 
Z.  The  compleunt  also  alleges  that  the 
Gold  Key  Plus  advertisements  fail  to 
disclose  the  annual  percentage  rate  for 
the  financing,  using  that  term  or  the 
abbreviation  “APR.”  in  violation  of  the 
TILA  and  §  226.24(c)  of  Regulation  Z, 
and  that  this  is  a  deceptive  act  or 
practice  in  violation  of  section  5(a)  of 
the  FTC  Act. 

The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state  a 
low  downpayment  and  initial  low 
monthly  payment  amoiuits  and 
thereafter,  inter  alia,  state  that  the 
“balance  of  48  payments  will  be  higher 
than  1st  12  months”  and  “cost  per 
$1,000  borrowed  $20.52”  (“Drive  for 
95”  advertisements).  The  complaint 
edleges  that  the  Drive  for  95 
advertisements  misrepresent  and  fail  to 
accvuately  disclose  the  amoimt  of  the 
second  series  of  installment  payments 
required  at  conclusion  of  the  initial 
payments,  based  on  the  financing  to  be 
signed  at  purchase,  and  that  respondent, 
therefore,  has  engaged  in  a  deceptive  act 
or  practice,  in  violation  of  section  5(a) 
of  the  FTC  Act.  The  complaint  also 
alleges  that  the  Drive  for  95 
advertisements,  inter  alia,  fail  to 
accurately  state  the  terms  of  repayment, 
by  failing  to  accurately  disclose  the 
amount  of  the  second  series  of 
installment  payments  required  at 
conclusion  of  the  initial  payments, 
based  on  the  financing  to  be  signed  at 
purchase,  in  violation  of  the  TILA  and 
§  226.24(c)  of  Regulation  Z. 

The  complaint  also  alleges  that  in  fine 
print  in  the  Cold  Key  Plus 
advertisements,  respondent’s 
advertisements  state  an  initial  number 
of  payments,  a  downpayment  and 
another  amount  described  as  a 
“purchase  option”  (the  “disclaimer”). 
The  complaint  also  alleges  that  in  fine 
print  (print),  in  fine  print  for  a  short 
duration  (television)  and  orally  for  a 
short  duration  (radio)  in  the  IWve  for  95 
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advertisements,  respondent’s 
advertisements,  inter  alia,  state  “balance 
of  48  payments  will  be  higher  than  1st 
12  months,”  and  “cost  per  $1,000 
borrowed  $20.52,”  and  an  annual 
percentage  rate  (the  “disclaimer”).  The 
complaint  also  alleges  that  the 
disclaimer  in  respondent’s  Gold  Key 
Plus  advertisements  is  virtually 
unreadable  and  incomprehensible  to 
ordinary  constuners  and  is  not  clear  and 
conspicuous  because  of  the  small 
typesize.  'The  complaint  also  alleges  that 
the  disclaimer  in  respondent’s  Drive  for 
95  advertisements  is  virtually 
incomprehensible  to  ordinary 
constuners  and  is  not  clear  and 
conspicuous  because  of  the  small 
typesize  in  the  print  and  televised 
advertisements  and  because  of  the  short 
duration  in  the  radio  and  televised 
advertisements.  The  complaint  further 
alleges  that  respondent’s  aforesaid 
practices  in  connection  tvith  the 
.  disclaimers  in  its  Gold  Key  Plus  and 
Drive  for  95  advertisements  constitute 
deceptive  practices  in  violation  of 
section  5(a)  of  the  FTC  Act  and 
violations  of  the  'FILA  and  §  226.24(c)  of 
Regulation  Z,  as  more  fully  set  out  in 
226.24-1  of  the  Official  Staff 
Commentary  to  Regulation  Z. 

The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state 
the  amount  or  percentage  of  any 
downpayment,  the  number  of  payments 
or  period  of  repayment,  or  the  amoimt 
of  any  payment,  but  fail  to  state  all  of 
the  terms  required  by  Regulation  Z,  as 
follows:  the  amovmt  or  percentage  of  the 
downpayment,  the  terms  of  repayment, 
and  the  annual  percentage  rate,  using 
that  term  or  the  abbreviation  “APR,”  in 
violation  of  the  TRA  and  §  226.24(c)  of 
R^ulation  Z. 

'The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state 
the  amount  of  any  payment,  the  munher 
of  required  payments,  or  that  any  or  no 
downpayment  or  other  payment  is 
requii^  at  consmnmation  of  the  lease, 
but  fail  to  state  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  'That  the  transaction  advertised 
is  a  lease;  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consummation  of  the  lease  or  that 
no  such  payments  are  required;  the 
munber,  amount,  due  dates  or  periods  of 
scheduled  payments,  and  the  total  of 
such  pa)rments  imder  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  piurchase  the  le€ised 
property  and  at  what  price  and  time  (the 


method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price); 
and  a  statement  of  the  amoimt  or 
method  of  determining  the  amount  of 
any  liahiUties  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term,  in 
violation  of  the  Consumer  Leasing  Act 
(“CLA”)  and  §  213.5(c)  of  Regulation  M. 

'The  proposed  order  prohibits 
respondent  Herb  Gordon  Auto,  in 
connection  with  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  from  misrepresenting  in  any 
manner,  directly  or  by  implication,  the 
terms  of  financing  the  purchase  of  a 
vehicle,  including  hut  not  limited  to 
whether  there  may  be  a  balloon 
payment  or  second  series  of  installment 
payments,  and  the  amount  of  any 
balloon  payment  or  second  series  of 
installment  payments. 

The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  whenever  the 
number  or  amoimt  of  payments  required 
to  repay  the  debt  are  stated,  to 
accurately,  clearly  and  conspicuously, 
state  all  of  the  terms  required  by 
Regulation  Z,  as  follows:  'The  amount  or 
percentage  of  the  downpayment;  the 
terms  of  repayment,  including  the 
amount  of  any  balloon  payment,  or  the 
number  and  amoimt  of  any  second 
series  of  installment  payments,  and  the 
aimual  percentage  rate,  using  that  term 
or  the  abbreviation  “APR.” 

The  proposed  order  further  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  whenever  the 
amoimt  or  percentage  of  any 
dowmpayment,  the  number  of  payments 
or  period  of  repayment,  the  amount  of 
any  payment  or  the  amount  of  any 
finance  charge  is  stated,  to  clearly  and 
conspicuously  state  all  of  the  terms 
required  by  Regulation  Z,  as  follows:  the 
amount  or  percentage  of  the 
downpayment;  the  terms  of  repayment, 
and  the  annual  percentage  rate,  using 
that  term  or  the  abbreviation  “APR.” 

The  proposed  order  also  prohibits 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  fiom  stating  a  rate 
of  finance  charge  without  stating  the 
rate  as  an  “annual  percentage  rate,” 
using  that  term  or  the  abbreviation 
“APR,”  and  fiom  failing  to  calculate  the 
rate  in  accordance  with  Regulation  Z. 
'The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto  to  state 
only  those  terms  that  actually  are  or  will 
be  arranged  or  offered  by  the  creditor,  in 
any  credit  advertisement,  as  required  by 
R^ulation  Z. 

'The  proposed  order  prohibits 
respondent  Herb  Gordon  Auto,  in 


connection  with  any  advertisement  to 
aid,  promote  or  assist  any  consumer 
lease,  from  misrepresenting  the  costs  or 
terms  of  leasing  a  vehicle. 

The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  aid,  promote  or  assist 
any  consumer  lease,  whenever  the 
amount  of  any  payment,  the  number  of 
required  payments,  or  that  any  or  no 
downpayment  or  other  payment  is 
required  at  consummation  of  the  lease  is 
stated,  to  state,  clearly  and 
conspicuously,  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  That  the  transaction  advertised 
is  a  lease;  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consummation  of  the  lease,  or  that 
no  such  payments  are  required;  the 
number,  amounts,  due  dates  or  periods 
of  scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price); 
and  a  statement  of  the  amount  or 
method  of  determining  the  amount  of 
any  liabilities  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term  and  a 
statement  that  the  lessee  shall  be  liable 
for  the  difference,  if  any,  between  the 
estimated  value  of  the  leased  property 
and  its  realized  value  at  the  end  of  the 
lease  term  if  the  lessee  has  such 
UabiUty.2  The  proposed  order  also 


2  The  Federal  Reserve  Board  (“Board”),  which 
implements  the  CLfi.  recently  issued  revised 
Regulation  M,  61  FR  52246  (Oct  7. 1996)  (to  be 
codiHed  at  12  CFR  part  213).  Revised  Regulation  M 
is  not  mandatorily  effective  until  Oct.  1, 1997; 
compliance  with  revised  Regulation  M  is  optional 
starting  Oct.  1. 1996.  61  FR  at  52246.  In  addition. 
President  Clinton  recently  signed  the  Onmibus  ' 
Consolidated  Appropriatioiu  Act  for  Fiscal  Year 
1997  (“Omnibus  Act’),  Pub.  L.  No.  104-208. 110 
Stat  3009  (Sept  30. 1996).  Title  II.  Section  2605  of 
the  Onmibus  Act  amends  certain  provisions  of  the 
CLA  (“revised  CLA”)  (to  be  codified  at  15  U.S.C 
1667  et  seq.):  in  the  future,  the  Board  will 
implement  the  revised  CLA.  The  revised  CLA  is 
mandatorily  effective  on  the  first  October  1  that 
follows  the  Board’s  promulgation  of  implementing 
regulations,  amendrnents  or  interpretations  by  not 
less  than  six  months;  compliance  vrith  the  revised 
CLA  is  optional  at  any  time  before  the  mandatory 
effective  date.  See  'Title  0.  section  2605(b)(2)  of  the 
Onmibus  Act. 

Accordingly,  the  proposed  order  permits 
respondent  to  comply  with  the  lease  advertising 
“triggering  term”  rules  of  existing  Regulation  M,  12 
CFR  213.5(c).  as  amended,  and  the  CLA.  15  U.S.C. 
1667c(a)-(b),  by  utilizing  applicable  provisioiu  of 
the  revised  CLA  and  revised  Regulation  M.  For  ail 
lease  advertisements,  respondent  may  utilize 
section  184(a)  of  the  revised  CLA  (to  be  codified  at 
15  U.S.C.  1667c(a)),  as  amended,  or  utilize 
$  213.7(d)  of  ravish  Regulation  M  (to  be  codified 
at  12  ere  213.7(d)),  as  artrended.  For  radio  lease 
advertisements,  respondent  may  also  utilize  section 
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requires  respondent  in  any  lease 
advertisement  to  state  that  a  specific 
lease  of  any  property  at  specific 
amounts  or  terms  is  available  only  if  the 
lessor  usually  and  customarily  leases  or 
will  lease  such  property  at  those 
amounts  or  terms,  as  required  by 
lation  M. 

e  proposed  order  also  prohibits 
respondent  Herb  Gordon  Auto  fi'om 
failing  to  comply  in  any  other  respect 
with  &e  TILA  and  Regulation  Z  and  the 
CLA  and  Regulation  M.^ 

The  proposed  order  defines  the  term 
“clearly  and  conspicuously”  for 
respondent’s  advertisements  in  all 
media.  In  a  television  or  videotaped 
advertisement,  the  required  disclosures 
made  in  the  audio  portion  of  the 
advertisement  must  be  in  a  volume, 
cadence  and  location,  and  for  a 
duration,  as  to  be  readily  noticeable, 
hearable  and  comprehensible  to  an 
ordinary  consumer.  The  required 
disclosures  made  in  the  video  portion  of 
the  advertisement  must  appear  on  the 
screen  in  a  size,  shade,  contrast, 
prominence  and  location,  and  for  a 
duration,  as  to  be  readily  noticeable,  . 
readable  and  comprehensible  to  an 
ordinary  consumer.  In  a  radio 
advertisement,  the  required  disclosures 
must  be  delivered  in  a  volume,  cadence 
and  location,  and  for  a  duration,  as  to 
be  readily  noticeable,  hearable  and 
comprehensible  to  an  ordinary 
consumer.  In  a  print  advertisement 
(including  but  not  limited  to  mail 
solicitations),  the  required  disclosures 
must  appear  in  a  size,  shade,  contrast, 
prominence  and  location  as  to  be 
readily  noticeable,  readable  and 
comprehensible  to  an  ordinary 
consmner.  Additionally,  nothing 
contrary  to.  inconsistent  with  or  in 
mitigation  of  the  required  disclosures 
can  be  used  in  any  advertisement. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  97-2807  Filed  2-4-97;  8:45  am] 
BajJNG  CODE  CTBO-OI-P 


lS4(b)  of  the  CLA,  15  U.S.C  1667c(b).  as  amended 
by  Title  n,  section  2605  of  the  Omnibus  Act  (to  be 
codified  at  15  U.S.C  1667c(c))  (“Section  184(c)  of 
the  revised  CLA”),  as  amended,  or  utilize  §  213.7(f) 
of  revised  Regulation  M  (to  be  codified  at  12  CFR 
213.7(f)),  as  amended.  For  television  lease 
advertisements,  respondent  may  also  utilize 
$213.7(0  of  revised  Regulation  M.  as  amended. 

^Tbe  proposed  order  permits  respondent  to 
comply  with  other  requirements  of  existing 
Regulation  M.  12  CFR  part  213.  as  amended,  and 
the  CLA,  15  U.S.C  1667-1667e,  as  amended,  by 
utilizing  revised  Regulation  M,  as  amended. 


[File  No.  952-3009] 

Huling  Bros.  Chevrolet,  Inc.;  Huling 
Buick,  Inc.;  Huling  Bros.  Chrysler/ 
Plymouth,  Inc.;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Propo^d  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Seattle-based  automobile  dealerships 
horn  misrepresenting  financing  terms 
and  would  require  them  to  comply  with 
federal  laws  mandating  accurate 
disclosure  of  the  annual  percentage  rate 
and  monthly  pa3maents  in  financ^ 
offers  and  clear  and  conspicuous 
disclosure  of  major  automobile  deal 
terms.  They  also  agreed  not  to  advertise 
terms  that  are  not  actually  available  to 
consiuners.  The  Commission  had 
alleged  that  Huling  Bros.’  advertising 
understated  the  true  annual  percentage 
rate  (“APR”)  for  their  financed  purchase 
deals  or  failed  to  state  the  APR  at  all, 
even  though  a  triggering  term  appeared 
in  the  ads,  defeating  the  purpose  of  the 
APR  as  a  means  for  assisting  consumers 
in  comparison  shopping. 

OATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harwood,  Federal  Trade 
Commission,  Seattle  Regional  Office, 
2896  Federal  Building,  915  Second 
Ave.,  Seattle,  WA  98174  (206)  220- 
6350. 

George  Zweibel,  Federal  Trade 
Commission,  Seattle  Regional  Office, 
2896  Federal  Building,  915  Second 
Ave.,  Seattle,  WA  98174.  (206)  220- 
4485 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  aad  the  allegations  in  the 
accompanying  complmnt.  An  electronic 


copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  firom 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  23, 1997), 
on  the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions/htm.”  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Huling 
Bros.  Chevrolet,  Inc.,  Huling  Buick,  Inc., 
and  Huling  Bros.  Chrysler/Plymouth, 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  respondent 
Huling  Bros.  Chevrolet  has 
disseminated,  or  caused  to  be 
disseminated,  advertisements  that  state 
annual  percentage  rates  as  well  as 
monthly  payment  amoimts  and  vehicle 
sales  prices,  but  in  many  instances 
understate  the  annual  percentage  rates 
by  more  thsm  1/4  of  1  percentage  point, 
in  violation  of  the  Truth  in  Lending  Act 
(“’TILA”)  and  §§  226.22(a)  and  226.24(b) 
and  (c)  of  Regulation  Z,  and  have  also 
engaged  in  an  imfair  or  deceptive  act  or 
practice,  in  violation  of  section  5(a)  of 
the  Federal  Trade  Commission  Act 
(“FTC  Act”). 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
Chrysler/Plymouth  have  disseminated, 
or  caused  to  be  disseminated, 
advertisements  that  state  the  amount  or 
percentage  of  any  downpayment,  the 
number  of  payments  or  period  of 
repayment,  or  the  amount  of  emy 
pa)anent,  but  fail  to  state  the  annual 
percentage  rate,  in  violation  of  the  TILA 
and  §  226.24(c)  of  Regulation  Z. 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet  and 
Huling  Buick  have  disseminated,  or 
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caused  to  be  disseminated, 
advertisements  that  state  conflicting 
monthly  payment  amounts  for  the  same 
transaction,  thereby  failing  to  disclose 
acciuately  the  terms  of  repayment,  in 
violation  of  the  TILA  and  §  226.24(c)  of 
Regulation  Z,  and  have  also  engaged  in 
an  unfair  or  deceptive  act  or  practice,  in 
violation  of  section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
Chrysler/Plymouth  have  disseminated, 
or  caused  to  be  disseminated, 
advertisements  that  state  terms  of 
repayment  (such  as  monthly  payment 
amounts)  or  annual  percentage  rates  that 
are  not  actually  arranged  or  offered  by 
respondents,  in  violation  of  the  TILA 
and  §  226.24(a)  of  Regulation  Z,  and 
have  also  engaged  in  an  imfair  or 
deceptive  act  or  practice,  in  violation  of 
section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that  the 
respondents  have  disseminated,  or 
caused  to  be  disseminated, 
advertisements  offering  new  motor 
vehicles  that  state  monthly  payment 
amoimts,  sale  prices,  and  rebates,  and 
which  represent  that  “College 
Graduate”  or  “Ist  Time  Buyer”  rebates 
are  available  in  conjunction  with  a 
payment  plan  in  which  monthly 
payments  are  at  one  amoimt  for  the  first 
12  months  and  are  approximately 
double  that  amount  thereafter  (“Half 
Payment  Program’).  According  to  the 
complaint.  College  Graduate  and  1st 
Time  Buyer  rebates  are  not  available  to 
purchasers  who  choose  the  Half 
Payment  Program,  and  the  respondents 
have  therefore  engaged  in  an  iinfair  or 
.  deceptive  act  or  practice,  in  violation  of 
section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that 
respondent  Huling  Buick  has 
disseminated,  or  caused  to  be 
disseminated,  advertisements  that  state 
a  rate  of  a  finance  charge  without  stating 
that  rate  as  an  “annual  percentage  rate,” 
using  that  term  or  the  abbreviation 
“APR,”  in  violation  of  the  TILA  and 
§  226.24(b)  of  Regulation  Z. 

The  proposed  order  prohibits 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
Chrysler/Plymouth,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  from 
misrepresenting  in  any  manner,  directly 
or  by  implication,  the  terms  of  financing 
the  purchase  of  a  vehicle,  including  but 
not  limited  to  the  annual  percentage 
rate,  the  amoimt  of  any  periodic 
payment  amount,  or  the  availability  of 
any  advertised  credit  term;  the  sale 
price;  or  the  availability  of  any 
advertised  rebate. 


The  proposed  order  also  prohibits  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  finm  stating  a  rate  of  finance 
charge  without  stating  the  rate  as  an 
“annual  percentage  rate,”  using  that 
term  or  the  abbreviation  “APR,”  and 
from  failing  to  calculate  the  rate  in 
accord€mce  with  Regulation  Z. 

The  proposed  order  also  requires  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  whenever  the  amount  or 
percentage  of  any  downpayment,  the 
number  of  payments  or  period  of 
repa5unent,  the  amount  of  any  payment, 
or  the  amount  of  any  finance  charge  is 
stated,  to  accurately,  clearly  and 
conspicuously,  state  all  of  the  terms 
required  by  Regulation  Z,  as  follows: 
The  amount  or  percentage  of  the 
downpayment,  the  terms  of  repayment, 
and  the  annual  percentage  rate.  'The 
proposed  order  also  requires  the 
respondents  to  state  only  those  terms 
that  actually  are  or  will  be  arranged  or 
offered  by  the  creditor,  in  any  credit 
advertisement. 

The  proposed  order  also  requires  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  to  comply  in  every  other  respect 
with  the  TILA,  as  amended,  and  with 
Regulation  Z,  as  amended. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  97-2806  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  STSO-OI-P 


[File  No.  952-3041] 

Nationwide  Syndications,  Inc.;  Thomas 
W.  Karon;  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Barrington,  Illinois-based  company  and 
its  president  from  misrepresenting  that 
its  NightSafe  Glasses  madie  driving  at 
night  safer,  and  from  using  the  name 
“NightSafe,”  or  any  other  name  that 
would  imply  that  such  a  product  makes 
night  driving  safe  or  safer.  Nationwide 


and  Karon  also  agreed  to  pay  $125,000 
in  consumer  redress,  and  to  provide  the 
Commission  with  the  names  of 
consumers  who  purchased  NightSafe 
glasses,  so  the  Commission  may  provide 
them  with  a  notice  that  wearing 
NightSafe  glasses  while  driving  at  night 
may,  in  fact,  be  unsafe.  The  complaint 
accompanying  the  consent  agreement 
alleges  that  Nationwide  and  Karon  made 
false  and  unsubstantiated  claims 
regarding  the  benefits  of  NightSafe 
Glasses,  which  purportedly  make  night 
driving  safer  by  improving  night  vision. 
DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker,  Federal  Trade 
Commission,  Chicago  Regional  Office, 

55  East  Monroe  St.,  Suite  1860,  Chicago, 
IL  60603.  (312)  353-8156.  Karen  D. 
Dodge,  Federal  Trade  Commission, 
Chicago  Regional  Office,  55  East  Monroe 
St.,  Suite  1860,  Chicago,  IL  60603.  (312) 
353-8156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  24, 1997), 
on  the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions/htm.”  A  paper 
copy  can  be  obtained  frx>m  the  FTX3 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  conunent  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  the  Proposed  Consent  Order 
to  Aid  Public  Comment 
The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
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consent  order  from  Nationwide 
Syndications,  Inc.,  a  corporation,  and 
Tbomas  W.  Karon,  individually  and  as 
an  officer  of  Nationwide  Syndications, 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  the  proposed 
respondents’  advertisements  for 
Ni^tSafe  Glasses.  The  Commission’s 
proposed  complaint  alleges  that  the 
advertisements  expressly  or  impliedly 
claim  that  NightSafe  Glasses  will  make 
night  driving  safer,  improve  night 
vision,  and  diat  laboratory  tests  prove 
that  NightSafe  Glasses  improve  night 
vision.  These  claims  are  alleged  to 
violate  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  because 
they  are  false  and  the  proposed 
respondents  did  not  possess  adequate 
substantiation  for  the  claims  at  the  time 
they  were  made. 

Part  I  of  the  proposed  consent  order 
prohibits  the  proposed  respondents 
from  representing,  directly  or  by 
implication,  that  NightSafe  Glasses  or 
any  substantially  similar  product,  makes 
ni^t  driving  safe  or  safer  or  improves 
night  vision.  Part  II  of  the  proposed 
order  prohibits  proposed  respondents 
frem  representing,  directly  or  by 
implication,  the  efficacy,  performance, 
safety,  or  benefits  of  NightSafe  Glasses 
or  any  substantially  similar  product, 
imless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence.  Part  in  of  the 
proposed  order  prohibits  the  proposed 
respondents  frem  representing,  directly 
or  by  implication,  the  existence, 
contents,  validity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 
Part  IV  of  the  proposed  order  prohibits 
the  proposed  respondents  fi*om  using 
the  name  “NightSafe,”  or  any  other 
name,  in  a  manner  that  represents, 
directly  or  by  implication,  that  such 
product  makes  night  driving  safe  or 
safer.  Part  V  of  the  proposed  order 
requires  the  proposed  respondents  to 
pay  $125,000  for  consumer  redress.  Part 
VI  of  the  proposed  order  requires  the 
respondents  to  provide  to  the 
Commission  the  names  and  addresses  of 
all  of  the  piutdiasers  of  NightSafe 


Glasses  whose  names  and  addresses  are 
in  the  possession  of  or  C€m  reasonably 
be  obtained  from  the  agents  involved  in 
fulfilling  orders  on  behalf  of  Nationwide 
Syndications,  Inc.,  and  permits  the 
Commission  to  provide  the  purchasers 
of  NightSafe  Glasses  with  safety 
information  contained  in  an  appendix  to 
the  proposed  order. 

The  remaining  parts  of  the  consent 
order  require  proposed  respondents  to 
maintain  all  materials  relied  upon  in 
disseminating  any  representation 
covered  by  the  proposed  consent  order, 
to  deliver  a  copy  of  the  proposed  order 
to  all  cvurent  and  futiue  officers,  agents, 
representatives,  and  employees  who  are 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels  or  other  such 
sales  materials  covered  by  the  proposed 
consent  order,  to  notify  the  Commission 
of  any  changes  in  the  structure  of  the 
proposed  corporate  respondents  or  the 
employment  of  the  proposed  individual 
respondent,  for  each  proposed 
respondent  to  file  a  written  report  with 
the  Commission  setting  forth  in  detail 
how  it  complied  with  the  order,  and  for 
the  order  to  terminate  twenty  years  fix>m 
the  date  of  its  issuance,  absent  the  filing 
of  a  complaint  or  consent  decree 
alleging  that  the  order  has  been  violated. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretoiy. 

[FR  Doc.  97-2811  Filed  2-4-97;  8:45  ami 
BILUNQ  CODE  STSO-OI-P 


[File  No.  971-0024] 

Tenet  Healthcare  Corp.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  for- 
profit  general  acute  care  hospital  chain 
to  divest  a  hospital,  and  related  assets, 
in  San  Luis  Obispo  County,  California 
that  it  will  acquire  as  part  of  its 
proposed  acquisition  of  OrNda 
Healthcorp.  The  complaint 
accompanying  the  consent  agreement 
alleges  that  Tenet’s  acquisition  of  OrNda 
would  deny  the  benefits  of  free  and 


open  competition — lower  prices  and 
better  quality  of  service — ^to  patients, 
physicians,  third-party  payers,  and 
other  consumers  of  inpatient  acute  care 
hospital  services  in  that  coimty. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington,  E)C  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Baer,  Federal  Trade 
Commission,  H-374,  6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20580.  (202)  326-2932.  Mark  Whitener, 
Federal  Trade  Commission,  H-374,  6th 
and  Pennsylvania  Ave,  NW, 

Washington,  DC  20580.  (202)  326-2845. 
Robert  Leibenluft,  Federal  Trade 
Commission,  S-3115,  6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20580.  (202)  326-3688. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  emd  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  frx)m 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  29, 1997), 
on  the  World  Wide  Web,  at  “http:// 
www,ftc.gov/os/actions/htm.”  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from  Tenet 
Healthcare  Qwrp,  (“Tenet”),  to  resolve 
antitrust  concerns  raised  by  Tenet’s 
proposed  acquisition  of  OrNda 
Healthcorp  (“OrNda”),  Tenet  would  be 
required  to  divest,  among  other  things. 
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OrNda’s  French  Hospital  and  Medical 
Center  in  San  Luis  Obispo,  California 
(“French”),  and  OrNda’s  interests  in 
Monarch  Health  Systems,  an  integrated 
health  care  delivery  system  in  the  Sem 
Luis  Obispo  area.  Tenet  has  also  agreed 
to  hold  French,  the  Monarch  interests, 
and  some  additional  assets  separate 
from  Tenet’s  other  assets,  pending  the 
retired  divestitiues. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of  ^ 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  firom  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  Conunission’s  Complaint 

The  proposed  consent  order  would 
settle  charges  by  the  Federal  Trade 
Commission  that  Tenet’s  proposed 
acquisition  of  OrNda  Healthcorp  would 
endanger  competition  in  the  market  for 
inpatient  acute  ccue  hospital  services  in 
San  Luis  Obispo  County,  California,  and 
so  would  violate  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act.  This  matter 
involves  the  same  market,  and  the  same 
principal  hospitals,  as  were  at  issue  in 
a  previous  Commission  hospital  merger 
case,  American  Medical  Internationa, 
Inc.,  104  F.T.C.  1, 617  (1984),  which 
resulted  in  the  divestitrire  of  French. 

Tenet  operates  over  75  acute  care 
hospitals  nationwide.  In  San  Luis 
Obispo  Coimty,  Tenet  operates  two 
acute  care  hospitals,  195-bed  Sierra 
Vista  Regional  Medical  Center  (“Sierra 
Vista”)  in  the  city  of  San  Lviis  Obispo, 
and  84-bed  Twin  Cities  Community 
Hospital  (“Twin  Cities”)  in  Templeton 
about  22  miles  to  the  north  of  San  Luis 
Obispo.  OrNda  operates  over  50  acute 
care  hospitds  nationwide,  including 
147-bed  French  Hospital  Medical  Center 
in  the  city  of  San  Luis  Obispo.  OrNda 
also  operates  70-bed  Valley  Conununity 
Hospital  in  Santa  Maria,  in  northern 
Santa  Barbara  County  about  30  miles 
south  of  the  city  of  San  Luis  Obispo. 

The  complaint  alleges  that  Tenet  and 
OrNda  are  the  two  leading  competitors, 
out  of  only  four  providers,  of  acute  care 
hospital  services  in  San  Luis  Obispo 
Coimty,  California.  It  further  alleges  that 
Tenet’s  main  hospital  in  the  area.  Sierra 
Vista,  emd  OrNda’s  French  hospital, 
offer  broader  service  complements  than 
any  of  the  other  hospitals  in  the  county, 
and  are  each  other’s  principal  and  most 
direct  competitor. 

The  complaint  identifies  79-bed 
Arroyo  Grande  Community  Hospital  in 


southern  San  Luis  Obispo  County,  and 
county-owned  64-bed  San  Luis  Obispo 
General  Hospital  (“SLO  General”)  in  the 
city  of  San  Luis  Obispo,  as  the  only 
acute  care  hospitals  in  San  Luis  Obispo 
Coimty  that  would  not  be  owned  by 
Tenet  after  the  acquisition  of  OrNda. 

The  complaint  further  alleges  that  SLO 
General’s  long-term  competitive 
prospects  are  clouded  by  its  need  for 
major  capital  improvements,  including 
construction  required  to  bring  the 
hospital  into  compliance  with  stringent 
new  state  earthquake  safety  standards. 

As  stated  in  the  complaint,  the 
proposed  acquisition  would  eliminate 
competition  between  Tenet  and  OrNda, 
and  significantly  increase  the  already 
high  level  of  concentration  for  inpatient 
acute  care  hospited  services  in  San  Luis 
Obispo  County.  The  complaint  also 
alleges  that  the  proposed  merger  would 
increase  the  market  share  of  Tenet, 
already  the  leading  provider  of  inpatient 
acute  care  hospital  services  in  the  Tri- 
Cities  area,  to  over  71%,  an  increase  of 
at  least  17%  above  its  existing  market 
share.  The  complaint  further  alleges 
that,  as  measured  by  the  Herfind^- 
Hirschman  Index  (“HHI”),  market 
concentration  would  increase  more  than 
2000  points  to  a  post-acquisition  level  of 
over  5000.  The  HHI  is  a  measure  of 
market  concentration  used  by  the 
Federal  antitrust  enforcement  agencies 
to  estimate,  in  conjunction  with 
information  on  other  market  factors,  the 
likelihood  that  a  merger  would 
endanger  compietition.  As  explained  in 
the  1992  Merger  Guidelines,  the  Federal 
antitrust  enforcement  agencies  consider 
markets  with  HHI  levels  above  1800  (on 
a  scale  of  0  to  10,000)  to  be  “highly 
concentrated,”  and,  where  the  post¬ 
merger  HHI  would  exceed  1800, 
presume  that  a  merger  producing  an 
increase  in  the  HHI  of  more  than  100 
points  is  likely  to  significantly  lessen 
competition  (unless  factors  o&er  than 
market  concentration  indicate  that  the 
merger  presents  no  significant  threat  to 
competition). 

According  to  the  complaint,  it  is 
unlikely  that  entry  into  San  Luis  Obispo 
County  by  a  new  acute  care  hospital 
will  prevent  or  remedy  any 
anticompetitive  price  increases  or  other 
efiects  resulting  from  the  acquisition. 
This  is  due  to,  among  other  foctors,  the 
lengthy  lead  times  required  to  build 
new  hospitals  in  the  relevant  market, 
such  as  ^ose  required  by  California’s 
requirements  for  advance  review  of 
ho^ital  building  plans. 

The  complaint  alleges  that  the 
proposed  acquisition  may:  substantially 
lessen  competition  for  inpatient  acute 
care  hospit^  services  in  San  Luis 
Obispo  County;  result  in  less  favorable 


prices  and  other  terms  for  health  plans 
that  contract  for  such  services  in  the 
county;  increase  the  possibility  of 
collusion  or  interdependent 
coordination  by  the  remaining  market 
competitors;  deny  patients,  physicians, 
third-party  payers,  and  other  consumers 
of  inpatient  acute  care  hospital  services, 
the  benefits  of  free  and  open 
competition  based  on  price,  quality,  and 
service;  and  deny  the  opportunity  for 
the  San  Luis  Obispo  County  government 
to  purchase,  on  competitive  terms,  the 
hospital  care  it  must  provide  to  certain 
indigent  County  residents,  as  a 
potentially  less  costly  alternative  to 
providing  those  services  at  SLO  General. 

The  Proposed  Consent  and  Hold 
Separate  Agreements 

The  consent  order,  if  issued  in  final 
form  by  the  Commission,  would  require 
Tenet  to  divest  French  and  related 
OrNda  assets,  after  Tenet  acquires 
OrNda.  These  assets  include,  among 
others,  OrNda’s  interests  in  a  surgery 
center,  two  urgent  care  centers,  and  two 
medical  office  buildings  in  San  Luis 
Obispo  County. 

Tenet  would  also  be  required  to  divest 
OrNda’s  holdings  of  about  one-third  of 
the  stock  of,  and  also  a  short-term  loan 
agreement  with.  Monarch  Health 
Systems  (“Monarch’).  Monarch  is  an 
integrated  health  delivery  system, 
operating  in  San  Luis  Obispo  and  Santa 
Barbara  Counties.  Monarch  has  a  long¬ 
term  exclusive  contract  with  French, 
through  which  French  receives  a  large 
percentage  of  its  patients.  As  part  of  the 
Agreement  to  Hold  Separate 
accompanying  the  proposed  order. 

Tenet  has  agreed — effective 
immediately — ^to  place  OrNda’s  stock  in 
Monarch  into  a  voting  trust,  and  take 
other  measures  designed  to  prevent 
Tenet  from  exercising  influence  or 
control  over  Monarch,  pending 
divestiture  of  the  Monarch  stock  and 
loan  agreement.  These  measures  are  to 
prevent  Tenet  from  using  the  Monarch 
stock  and  loan  agreement  to  damage 
French’s  business  relationship  with 
Monarch,  and  thereby  lessen  French’s 
competitiveness  and  viability. 

Under  the  terms  of  the  proposed 
order.  Tenet  must  meike  the  foregoing 
divestitures  to  an  acquirer,  and  in  a 
manner,  approved  by  the  Commission. 
(However,  Tenet  may  divest  the 
Monarch  stock  to  someone  other  than 
the  purchaser  of  French,  and  if  Monarch 
is  bought  in  its  entirety  by  a  third  party. 
Tenet  need  not  obtain  prior  approval  to 
divest  its  Monarch  stock  to  Monarch’s 
new  owner.)  The  approval  requirement 
allows  the  Commission  to  mtdce  siu’e 
that  Tenet’s  divestitures  fulfill  their 
purpose,  of  ensuring  the  continuation  of 
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French  as  an  ongoing,  independent,  and 
viable  acute  care  hospital,  and 
remedying  the  lessening  of  competition 
resulting  from  Tenet’s  acquisition  of 
OrNda. 

The  divestitures  must  be  completed 
by  August  1, 1997;  otherwise.  Tenet  will 
consent  to  the  appointment  of  a  trustee, 
who  will  have  twelve  additional  months 
to  effect  the  divestitures.  If  Tenet  does 
not  complete  a  Commission-approved 
divestiture  of  French  by  August  1, 1997, 
the  Commission  may  appoint  a  trustee 
to  complete  that  divestiture.  The  trustee 
may  divest  not  only  French  and  related 
assets,  but  also  OrNda ’s  Valley 
Commimity  Hospital  in  Santa  Maria, 
south  of  San  Luis  Obispo  Coimty,  and 
certain  assets  relating  to  Valley,  if  the 
additional  hospital  and  assets  trun  out 
to  be  necessary  for  a  successful 
divestiture  of  French. 

The  Agreement  to  Hold  Separate 
executed  in  ccmjimction  with  the 
consent  agreement  requires  Tenet, 
effective  immediately,  to  maintain 
French,  Valley,  the  Monarch  stock  and 
loan  agreement,  and  related  assets 
sep>arate  from  Tenet’s  other  operations 
until  the  completion  of  the  divestitures, 
or  as  otherwise  specified.  The 
Agreement  to  Hold  Separate  also 
requires  Tenet  to  comply  with  the 
provisions  of  the  proposed  consent 
order,  pending  its  final  approval  by  the 
Commission. 

To  assure  the  complete  independence 
and  viability  of  French  and  Valley 
hospitals,  and  related  assets,  the  Hold 
Separate  Agreement  requires  Tenet  to 
transfer  control  of  those  assets  to  a 
three-member  board  (only  one  of  whom 
will  be  a  Tenet  employee),  and  to  ensure 
that  no  competitive  iriformation  is 
exchanged  l^tween  Tenet  and  those 
assets.  (The  Hold  Separate  Agreement’s 
provisions  relating  to  the  Monarch  stock 
have  been  described  above.)  Under  the 
Hold  Separate  Agreement,  Tenet  may 
not  exercise  any  direction,  control,  or 
influence  over  the  assets  to  be  held 
separate,  except  as  necessary  to  ensure 
compliance  with  the  Consent  Order  and 
the  Hold  Separate  Agreement,  and  to 
ensiue  the  continued  viability, 
competitiveness,  and  marketability  of 
those  assets. 

For  ten  years  after  the  order  is  made 
final,  the  proposed  consent  order  would 
prohibit  Tenet  from  combining  (through 
purchase,  sale,  lease,  or  otherwise)  its 
acute  care  hospitals  in  San  Luis  Obispo 
County  with  any  other  acute  care 
hospital  in  that  area,  or  firom  acqtiiring 
Monarch  stock,  without  prior  notice  to 
the  Federal  Trade  Commission.  Tenet 
must  provide  such  notice  in  accordance 
wnth  procedures  similar  to  those 
governing  premerger  notifications 


required  by  Section  7A  of  the  Clayton 
Act,  15  U.S.C.  18a  (unless  the  merger  is 
already  subject  to  section  7A’s 
requirements,  in  which  case  no  notice  is 
necessary  over  and  above  that  provided 
pursuant  to  section  7A).  The  order 
provision  supplements  section  7A,  to 
ensure  that  the  Commission  receives 
advance  notice  of  potentially  significant 
Tenet  mergers  in  the  relevant  market, 
and  to  thereby  give  the  Commission  an 
opportunity  to  block  any  such  merger  if 
it  can  demonstrate  that  the  merger  may 
substantially  lessen  competition.  The 
proposed  order  contains  certain  limited 
exceptions  to  the  prior  notification 
requirement  for  transactions  which  are 
rmlikely  to  substantially  lessen 
competition,  such  as  for  transactions 
under  $1  million. 

The  proposed  consent  order  also 
contains  provisions  concerning  its 
continued  application  to  futvu^  owners 
of  French  and  of  Tenet’s  acute  care 
hospitals  in  San  Luis  Obispo  County. 
The  acquirer  of  French,  pursuant  to  the 
divestiture  called  for  by  the  order,  must 
agree  not  to  transfer  the  hospital,  for  ten 
years  firom  the  date  of  the  order,  without 
prior  notice  to  the  Commission,  to  any 
person  already  operating  an  acute  care 
hospital  in  San  Luis  Obispo  Coimty.  In 
addition,  the  order  would  prohibit 
Tenet  for  ten  years  fi'om  transferring  an 
acute  care  hospital  facility  in  San  Luis 
Obispo  County,  other  than  French  (e.g.. 
Sierra  Vista  or  Twin  Cities)  to  another 
person,  unless  the  acquiring  person  first 
files  with  the  Commission  an  agreement 
to  be  bound  by  the  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  and  to  assist  the 
Cormnission  in  its  determination  of 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
or  to  modify  its  terms  in  any  way. 
Donald  S.  Claiii, 

Sectetary. 

(FR  Doc.  97-2810  Filed  2-4-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  717] 

National  Limb  Loss  Information 
Project;  Notice  of  Availability  of  Funds 
for  Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Nation’s 


prevention  agency,  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  a  cooperative  agreement 
program  to  establish  a  National  Limb 
Loss  Information  Center  (NLLIC).  Non- 
renewable  financial  assistance  will  be 
provided  to  develop  a  National  Limb 
Loss  Information  Center  which  will 
operate  as  a  national  clearinghouse  to 
provide  educational  material  and  self- 
help  rehabilitation  guidance  to  persons 
with  limb  loss.  In  addition,  the  NLLIC 
will  develop  a  peer  visitation  training 
initiative  that  will  conduct  peer 
‘TOUcation  and  training  sessions  with 
hospitals  and  limb  loss  support  groups. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  areas  of  Clinical 
Preventive  Services  and  Surveillance 
and  Data  Systems. 

(For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  “Where  to 
Obtain  Additional  Information’’.) 

Authority 

This  program  is  authorized  by  Section 
301(a)(42  U.S.C.  241(a))  of  the  Public 
Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-fi«e 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants  * 

Applications  may  be  submitted  by 
public  and  private,  nonprofit 
organizations,  and  governments  and 
their  agencies. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Availability  of  Funds 

A  maximiun  of  $800,000  in  FY  1997 
funds  will  be  available  to  award  one 
non-renewable  cooperative  agreement. 
The  award  will  be  made  on  or  before 
May  31, 1997,  for  a  twelve-month 
budget  period  within  a  project  period  of 
up  to  3  years.  Succeeding  second-  and 
third-year  budget  requests  should  reflect 
the  organization’s  increasing  financial 
participation  indicating  the  ability  to 
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sustain  the  project  once  the  cooperative 
agreement  has  expired.  (Budget  period 
is  the  interval  of  time  into  which  the 
project  is  divided  for  funding  and 
reporting  purposes.  Project  period  is  the 
total  time  for  which  a  project  hets  been 
programmatically  approved.) 

Noncompeting  continuation  awards 
for  new  budget  years  within  the 
approved  project  period  will  be  made 
on  the  basis  of  Satisfactory  progress  in 
meeting  project  objectives  and  the 
availability  of  funds.  Progress  will  be 
determined  by  sit^isits  by  CDC, 
project-generated  progress  reports,  and 
the  quality  of  continuation  application 
requests. 

Use  of  Funds 

Funds  available  under  this 
announcement  must  support  activities 
directly  related  to  the  establishment  and 
operation  of  a  National  Limb  Loss 
Information  Center.  The  award  may  be 
used  for  personnel  services,  supplies, 
equipment,  travel,  subcontracts,  and 
services  directly  related  to  project 
activities.  Project  funds  may  not  be  used 
to  supplant  the  applicant’s  pre-existing 
funds,  for  construction  costs,  to  lease  or 
purchase  facilities  or  space,  or  for 
patient  care.  Although  applicants  may 
contract  with  other  organizations  imder 
this  cooperative  agreement,  applicants 
must  perform  a  substantial  portion  of 
the  activities  (including  program 
management  and  operations  and 
delivery  of  services)  for  which  funds  are 
requested. 

Background 

Estimates  of  persons  in  the  United 
States  that  were  bom  with  a  congenital 
limb  deficiency  or  have  sustained  an 
amputation  are  questionable.  Roughly 
2,000,000  respondents  to  the  U.S. 
Census  Bureau’s  Survey  of  Income  and 
Program  Participation  reported  a 
deformity  or  loss  of  a  hand,  foot,  leg  or 
arm  as  the  cause  of  their  disability.  The 
1983-1985  National  Health  Interview 
Survey  reported  approximately  400,000 
persons  with  a  limb  loss.  It  is  estimated 
that  approximately  60,000  surgical 
amputation  procedures  are  performed  a 
year  and  this  number  is  expected  to 
increase.  Regardless  of  the  actual 
niunbers  of  individuals  with  limb  loss, 
it  is  anticipated  that  current  trends  and 
population  growth  will  contribute  to 
increasing  numbers  of  individuals  with 
limb  loss. 

There  is  an  ever  increasing  need  to 
facilitate  the  timely  distribution  of 
appropriate  information  regarding 
rehabilitation,  health  promotion,  and 
other  services  for  persons  with  limb 
loss.  Existing  information  sources  are 
not  eqvupped  to  handle  the  increasing 


demand  for  these  services.  There  is  a 
basic  inability  of  individuals  to  locate 
and  obtain  information  relating  to  their 
particular  situation,  care  and 
rehabilitation.  A  Harris  poll  taken  for 
the  International  Center  for  the  Disabled 
indicated  that  fifty-three  percent  of  the 
respondents  expressed  difficulty  in 
obtaining  disability-related  information, 
and  only  forty-foiu  percent  considered 
themselves  to  be  familiar  with  this  type 
of  information.  These  findings  indicate 
a  need  to  establish  a  National  Limb  Loss 
Information  Center  that  will  collect  and/ 
or  develop  state  of  the  art  rehabilitation 
and  post-rehabilitation  materials  and 
resources  for  dissemination  to  persons 
with  limb  loss,  their  families,  and 
providers  responsible  for  their  care. 

Purpose 

The  pmpose  of  this  cooperative 
agreement  is  to  establish  a  National 
Limb  Loss  Information  Center  and  a 
peer  visitation  training  initiative.  These 
initiatives  will  significantly  assist  in 
identifying  gaps  in  the  service  network, 
establish  opportunities  to  bridge  the 
gaps,  provide  appropriate  and  timely 
educational  messages  to  affected 
individuals  and  their  support  groups, 
and  facilitate  linkages  between 
individuals  with  limb  loss  and  available 
rehabilitative  and  support  services.  It  is 
important  that  these  initiatives  provide 
persons  with  limb  loss  access  to 
resoiu*ces,  information  and  education 
needed  to  make  informed  choices  to 
attain  the  optimal  rehabilitation 
outcomes,  return  to  productive 
lifestyles,  and  prevent  related  secondary 
conditions. 

Advances  in  medical  science  and 
technology  have  been  extremely 
effective  in  returning  persons  with  limb 
loss  to  their  customary  lifestyle. 

Effective  rehabilffhtion  outcomes, 
however,  are  contingent  upon  the  ability 
to  provide  a  broad  range  of  educational 
and  informational  resources  to  persons  . 
with  limb  loss.  This  project  is  intended 
to  establish  a  National  Limb  Loss 
Infoimation  Center  that  will  serve  as  a 
repository  for  current  information  on 
limbNoss  and  be  respioAsible  for 
operating  a  national  clearinghouse 
providing  guidance  to  the  public 
regarding'rehabilitation,  support 
serviceS^d  training  opportimities  for 
persons  wilh  limb  loss. 

Budget  and  Project  Costs 

This  program  has  no  statutory 
matching  requirement;  however, 
applicants  should  demonstrate  their 
capacity  to  support  a  portion  of  project 
costs,  increase  cost-sharing  potential 
over  time,  and  identify  other  potential 
funding  sources  for  continuation  of  the 


project  at  the  conclusion  of  the  three- 
year  project  period.  Applicants  must 
prepare  budget  requests  that  provide 
line  item  specificity  for  intended 
expenditures  and  a  separate  budget 
justification  (identifying  both  Federal 
and  non-Federal  funding  sources). 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
shall  be  responsible  for  activities  imder 

A.  (Recipient  Activities)  and  CDC  shall 
be  responsible  for  activities  hsted  under 

B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Establish  and  maintain  a  resource 
library  regarding  limb  loss  which 
includes  a  comprehensive  electronic 
resource  datab^; 

2.  Utilize  universities,  research 
institutions  and  other  noted  authorities 
to  collect  and  maintain  a  comprehensive 
inventory  of  cinrent  educational 
materials  regarding  limb  loss; 

3.  Use  professional  staff  to  provide 
appropriate  information,  educational 
messages,  and  guidance  to  individuals 
with  limb  loss; 

4.  Develop  and  disseminate  a  national 
educational  publication  that  conveys 
the  most  current  advances  in  treatment 
and  care  of  persons  with  limb  loss; 

5.  Develop  a  peer  visitation  training 
initiative  to  conduct  self-help  training 
and  work  with  support  networks; 

6.  Develop  stand^ized  materials  to 
assist  local  organizations  in  the  conduct 
of  appropriate  visitation  programs. 

B.  CDC  Activities 

''  1.  Provide  scientific,  programmatic, 
and  technical  assistance  in  the 
planning,  operation,  and  evaluation  of 
the  National  Limb  Loss  Information 
Center; 

2.  Provide  programmatic  assistance  in 
.  administrative  and  organizational 

aspects  of  project  operations; 

3.  Serve  as  a  resource  for  sharing 
regional  and/or  national  data  pertinent 
to  limb  loss;  and 

4.  Assist  in  evaluating  and/or 
studying  the  effectiveness  of  specific 
activities. 

Application  Content 

Applicants  must  submit  a  separate 
typed  abstract/summary  of  their 
proposal  as  a  cover  to  their  applications, 
consisting  of  no  more  than  two  double¬ 
spaced  pages.  AppUcants  should  also 
include  a  table  of  contents  for  the 
project  narrative  and  related 
attachments. 

Applicants  should  organize  their 
proposals  in  accordance  with  the 
application  contents  section  of  this 
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announcement.  Applicants  should  be 
concise  in  preparing  application 
narratives.  The  narrative  portion  of  the 
application  presenting  the  project 
functions  should  not  exceed  30  double¬ 
spaced  pages. 

The  application  should  be  organized 
into  two  sections  described  as  the  (1) 
Project  narrative  and  (2)  budget 
justification.  The  total  combined 
financial  assistance  request  should  be 
listed  on  the  cover  sheet  and  on  the 
budget  information  sheet  (Budget 
Information,  Non-Construction 
Programs)  on  the  Public  Health  Service 
Grant  Application,  Form  PHS-5161-1. 

Supporting  information  related  to  the 
project  should  be  provided  as 
attachments.  Supporting  information 
may  include  position  descriptions, 
organizational  charts,  inventories  of 
educational  materials  or  tools,  reports 
providing  evidence  as  to  need  and 
extent  of  the  problem,  graphic 
depictions  of  objectives  and  milestones, 
letters  of  commitment  noting 
collaborations  and  funding  support,  etc. 

1.  The  application  must  doounent  the 
backgroimd  and  need  for  support, 
including  an  overview  of  the  national 
limb  loss  problem.  Describe  gaps  in 
data,  information,  educational  materials, 
program  services,  educational 
approaches,  and  how  this  cooperative 
agreement  will  help  close  those  gaps 
and  develop  the  capacity  to  establish 
and  continue  to  operate  a  national 
information  center  for  persons  with 
limb  loss. 

2.  Describe  the  plan  and  methods  for 
initiating,  facilitating,  coordinating, 
conducting  and  evaluating  educational 
activities  related  to  limb  loss.  The 
applicants  should  describe  those  project 
resources  and  staff  necessary  to 
accomplish  the  project  obje^ves.  The 
plan  should  describe  the  ^ture  funding 
options  beyond  the  three-year  project 
period  and  discuss  the  plans  for 
continuation  of  the  project. 

3.  Describe  the  plan  to  develop  md 
disseminate  a  national  educational 
publication  regarding  limb  loss. 

4.  Describe  the  plan  to  develop  a  peer 
visitation  training  initiative  that  will 
promote  the  educational  outreach  goals 
and  objectives  of  the  project  and 
enhance  the  opportunities  for  a 
sustained  educational  presence  at  the 
local  level. 

5.  Furnish  an  organizational  chart  of 
the  applicant  agency  and  indicate  the 
relationships  of  the  proposed  activities 
to  affihates  and  other  organizations  that 
will  be  utilized  to  promote  the  program 
objectives;  and  describe  the  physir^ 
facilities  available  to  house  project 
operations. 


6.  Describe  the  role  of  the  board  of 
directors,  if  applicable,  and  outline  its 
responsibilities. 

7.  Describe  the  applicant’s  potential  to 
sustain  the  viability  of  the  National 
Limb  Loss  Information  Center.  This 
description  should  explain  how  and 
over  what  time  period  the  project  will 
develop  its  plan  for  financial  self- 
sufficiency.  The  plan  should  establish 
benchmarks  that  relate  to  annual 
increases  in  non-Federal  sources  of 
funding.  Indicate  how  the  plan  will  be 
updated  and  marketed  to  ensure  a 
timely  and  orderly  transition  to  non- 
Federal  financial  support. 

8.  Present  specific  and  measurable 
objectives  within  the  project  work  plan 
to  meet  the  piuposes  of  the  cooperative 
agreement.  CXitline  the  dates  that 
selected  key  events  will  be  initiated, 
become  operational,  and  conclude. 

Chart  long-range  objectives  and  time 
frames  for  the  three-year  project  period, 
including  methods  for  project 
evaluation. 

9.  Describe  what  measures  have  been 
or  will  be  taken  to  ensure  that  all 
program  services  and  facilities  will  be 
fully  accessible  to  persons  with 
disabilities,  and  how  persons  with 
disabilities  will  be  encouraged  to 
participate. 

10.  Describe  the  plans  and  methods  to 
be  employed  or  that  are  in  place  for 
addressing  the  needs  of  low 
socioeconomic  and  minority 
populations. 

11.  Provide  a  detailed  narrative 
justification  for  all  requested  budget 
items. 

Evaluation  Criteria  (Total  100  Points) 

1.  Evidence  of  Need  and  Understanding 
of  the  Problem:  (15  Points) 

Evaluation  will  be  b£ised  on: 

a.  The  applicant’s  description  and 
rmderstanding  of  the  national  limb  loss 
problem  as  evidenced  by  estimates  of 
incidence  and/or  prevalence, 
demographic  indicators,  and  scope  of 
the  problem; 

b.  The  applicant’s  description  of  the 
gaps  that  exists  in  the  educational 
materials  and  tools  that  would  serve  to 
better  educate  and  facilitate  more 
positive  rehabilitation  outcomes. 

2.  Technical  Approach  (30  Points) 

Evaluation  will  be  based  on: 

a.  The  capability  of  the  applicant  to 
ensure  that  the  basic  components  of  the 
project  will  be  promoted  and 
implemented; 

b.  The  proposed  plan  to  establish  and 
operate  the  National  Limb  Loss 
Information  Center,  and  ensure  its 
capability  to  function  as  a  national 


coordinating  focus  for  collection  and 
dissemination  of  limb  loss  information 
utilizing  its  affiliation  with  local  and 
regional  support  groups,  allied 
disability  agencies,  health  professionals 
and  service  providers.  These  historical 
relationships  should  be  documented 
with  the  submission  of  memorandums 
of  agreement  and/or  letters  of  support 
that  demonstrate  the  collaborative 
relationship  with  the  applicant; 

c.  A  demonstrated  competency  in 
developing  educational  materials 
regarding  individuals  with  limb  loss; 

d.  The  functions  of  the  established 
oversight  entity  (such  as  a  board  of 
directors)  including  its  composition, 
impact  on  policy,  planning,  and 
oversight  for  educational  activities,  with 
an  indication  of  how  it  will  complement 
existing  educational  programs; 

e.  The  reasonableness,  feasibility,  and 
logic  of  the  designated  project 
objectives,  including  the  overall  work 
plan,  timetable  for  accomplishment,  and 
the  strength  of  the  proposed  evaluation 
plan; 

f.  The  described  services  smd  how 
access  for  persons  with  disabilities  to 
project  services,  opportunities,  and 
facilities  will  be  achieved. 

3.  Evidence  of  Ability  to  Provide 
Educational  Materials  Needed  to  Inform 
Individuals  With  Limb  Loss  Regarding 
Rehabilitation  Resources  and  Voices 
(25  Points) 

Evaluation  will  be  based  on:  a. 
Evidence  of  the  applicant’s  knowledge 
and  use  of  current  educational  materials 
available  with  regard  to  limb  loss 
rehabilitation  and  identification  of 
materials  needed  to  address  specific 
problems  associated  with  the 
rehabilitation  process; 

b.  Evidence  of  the  applicant’s  capacity 
to  disseminate  resources,  educational 
materials  and  tools  that  will  inform 
persons  with  limb  loss  in  regard  to  their 
rehabilitation  options. 

4.  Outreach  Capacity  (20  Points) 

Evaluation  will  be  based  on: 

a.  Evidence  of  the  applicant’s  ability 
to  establish  a  peer  visitation  training 
program  initiative; 

b.  Identification  £md  description  of 
facilities  and  organizations  to  be  visited 
and  description  of  any  planned  follow¬ 
up  to  evaluate  the  number  of  training 
sessions  that  were  initiated  and  the 
results  of  these  activities. 

5.  National  Education  Publication  (5 
points) 

Evaluation  will  be  based  on: 

The  description  of  the  applicant’s 
plan  to  develop,  distribute,  and  update 
a  national  educational  publication  that 
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will  provide  information  regarding  limb 
loss. 

6.  Cost-Sharing  (5  Points) 

Evaluation  will  be  based  on: 

The  evidence  of  personnel  and 
financial  contributions  to  the  project 
and  the  specific  plans  for  providing 
cost-sharing  for  the  first  year  and 
succeeding  years  within  the  project 
period. 

7.  Budget  Justification/Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear  c 
justification,  accuracy  and  consistency 
with  the  intended  use  of  cooperative 
agreement  funds. 

Funding  Priority 

CDC  will  give  priority  consideration 
to  an  established  national  organization 
with  experience  in  providing 
educational  and  support  services  to 
individuals  with  limb  loss. 

Reporting  Requirements 

Project  narrative  reports,  submitted 
with  an  original  and  two  copies,  will  be 
required  semi-aimually.  The  reports 
shall  be  submitted  to  CXX2  thirty  days 
after  the  end  of  the  report  period.  An 
original  and  two  copies  of  the  Financial 
Status  Report  is  required  no  later  than 
90  days  after  the  end  of  each  budget 
period. 

Executive  Order  12372 

Applications  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Reqviirements. 
Under  these  requirements,  all 
community-bas^  nongovenunental 
apphcants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  “PubUc  Health  System 
Impact  Statement”  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 


1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
appUcation,  it  may  be  obtained  firom  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  fi^m  the  appUcant. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  ft'om  10  or  more  individuals 
emd  funded  by  cooperative  agreement 
will  be  subject  to  review  by  Ae  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.184. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
number  0937-0189)  must  be  submitted 
to  Mr.  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Mailstop  E- 
13,  Atlanta,  Georgia  30305,  on  or  before 
March  17, 1997. 

1.  Deadline: 

Applications  will  be  considered  to  ‘ 
have  met  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications: 

Applications  that  do  not  meet  the 

criteria  in  l.a.  or  l.h.  above  are 
considered  late.  Late  applications  will 
not  be  considered  and  will  be  returned 
to  the  appUcant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  appUcation  package,  and  business 
management  tetdmical  assistance  may 
be  obtained  firom  Georgia  Jang.  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  EUsease 


Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE,,  Room  321,  Mailstop  E- 
13,  Atlanta.  Georgia  30305,  telephone 
(404)  842-6814,  Internet  address: 
glj2@ops.cdc.gov.  Please  refer  to 
Program  Annoimcement  No.  717  when 
requesting  information  and  submitting 
an  appUcation. 

Programmatic  technical  assistance 
including  additional  guidance  may  be 
obtained  ft^om  Jack  Stubbs,  DisabiUties 
Prevention  Program,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  Building  101,  Mailstgp 
F-29,  Atlanta,  Georgia  30341,  telephone 
(404)  488-7096,  Internet  address: 
jbs2@cehodl.era.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healffiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated;  January  30, 1997. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-2800  Filed  2-4-97;  8:45  am) 
BILLINQ  CODE  4163-18-P 


[Announcement  721] 

State  and  Community>Based 
Childhood  Lead  Poisoning  Prevention 
Program  and  Surveillance  of  Blood 
Lead  Levels  in  Children;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availabiUty  of  funds  in  fiscal  year  (FY) 
1997  for  new  and  competing 
continuation  State  and  community- 
based  childhood  lead  poisoning 
prevention  projects,  and  to  build 
statewide  capacity  to  conduct 
surveillance  of  blood  lead  levels  in 
children. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortaUty  and  improve 
the  quaUty  of  Ufe.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (To  order  a  copy 
of  Healthy  People  2000,  see  the  Where 
to  Obtain  Additional  Information 
section.) 
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Authority 

This  program  is  authorized  under 
sections  301(a),  317A  and  317B  of  the 
Public  Health  ^rvice  Act  [42  U.S.C. 
241(a),  247b-l,  and  247b-3l,  as 
amended.  Program  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  Part  51b. 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-hee 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Environmental  Justice  Initiative 

Activities  conducted  under  this 
aimoimcement  should  be  consistent 
with  the  Federal  Executive  Order  No. 
12898  entitled,  “Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income  • 
Populations."  Grantees,  to  the  greatest 
extent  practicable  and  permitted  by  law, 
shall  make  achieving  environmental 
justice  part  of  its  program’s  mission  by 
identif^g  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  lead  on 
minority  populations  and  low-income 
populations. 

Eligible  Applicants 
Eligible  applicants  for  State  childhood 
lead  prevention  programs  are  State 
health  departments  or  other  State  health 
agencies  or  departments  deemed  most 
appropriate  by  the  State  to  direct  and 
coordinate  the  State’s  childhood  lead 
poisoning  prevention  program,  and 
agencies  or  units  of  local  government 
that  serve  jurisdictional  populations 
greater  than  500,000.  This  eligibility 
includes  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

Applicants  for  prevention  program 
grants  from  eligible  units  of  local 
jurisdiction  must  elect  either  to  apply 
directly  to  CDC  as  a  grantee,  or  to  apply 
as  part  of  a  statewide  grant  application. 
Local  jurisdictions  cannot  submit 
applications  directly  to  CDC  and  also 
apply  as  part  of  a  Statewide  grant 
application. 

For  Surveillance  Funds  Only 
Eligible  applicants  are  State  health 
departments  or  other  State  health 


agencies  or  departments  deemed  most 
appropriate  by  the  State  to  direct  and 
coordinate  the  State’s  childhood  lead 
poisoning  prevention  and  surveillance 
program.  Eligible  applicants  must  have 
regulations  for  reporting  of  PbB  levels 
by  both  public  and  private  laboratories 
or  provide  assurances  that  such 
regulations  will  be  in  place  within  six 
months  of  awarding  the  grant.  This 
program  is  intended  to  initiate  and 
build  capacity  for  surveillance  of 
childhood  PbB  levels.  Therefore,  any 
applicant  that  already  has  in  place  a 
PbB  level  surveillance  activity  must 
demonstrate  how  these  grant  funds  'will 
be  used  to  enhance,  expand  or  improve 
the  current  activity,  in  order  to  remain 
eligible  for  funding.  CDC  funds  should 
be  added  to  blood-lead  surveillance 
funding  frnm  other  sovuces,  if  such 
funding  exists.  Fimds  for  these 
programs  may  not  be  used  in  place  of 
any  existing  funding  for  surveillance  of 
PbB  levels. 

If  a  State  agency  applying  for  grant 
funds  is  other  than  the  official  State 
health  department,  written  concurrence 
by  the  State  health  department  must  be 
provided. 

Availability  of  Funds 

State  and  Community-based  Prevention 
Program  Grant  Funds 

Approximately  $8,000,000  will  be 
available  in  FY  1997  to  fund  a  selected 
niunber  of  new  and  competing 
continuation  childhood  lead  poisoning 
prevention  projects.  The  CDC 
anticipates  that  awards  for  the  first 
budget  year  will  range  from  $200,000  to 
$1,500,000.  Applications  exceeding  the 
funding  limit  of  $1,500,000  will  be 
returned  as  non-responsive  to  the 
program  announcement.  This  includes 
both  direct  and  indirect  cost  amoimts. 

Surveillance  Grant  Funds 

Approximately  $300,000  will  be 
available  in  FY  1997  to  fund  up  to  four 
new  grants  to  support  the  development 
of  PbB  surveillance  activities. 
Surveillance  awards  are  expected  to 
range  from  $60,000  to  $75,000. 
Applications  exceeding  the  funding 
limit  of  $75,000  will  be  returned  as  non- 
responsive  to  the  program 
announcement.  This  includes  both 
direct  and  indirect  cost  amounts. 

The  new  awards  are  expected  to  begin 
on  or  about  Jvdy  1, 1997. 

New  awards  are  made  for  12-month 
budget  periods  within  project  periods 
not  to  exceed  3  years.  Estimates 
outlined  above  are  subject  to  change 
based  on  the  actual  availability  of  funds 
and  the  scope  and  quality  of 
applications  receiv^.  Continuation 


awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Grant  awards  cannot  supplant 
existing  funding  for  childhood  lead 
poisoning  prevention  programs  or 
surveillance  activities.  Grant  funds 
should  be  used  to  increase  the  level  of 
expenditures  from  State,  local,  and 
other  funding  sources. 

Applicants  may  apply  for  either  a 
prevention  program  grant  or  a 
surveillance  grant,  but  NOT  both. 
Applicants  from  State  health  agencies 
applying  for  prevention  program  grant 
funds  must  address  surveillance  issues 
in  their  application. 

Awards  will  be  made  with  the 
expectation  that  program  activities  will 
continue  when  grant  funds  are 
terminated. 

Note 

•  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead  sources. 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  program 
activities  are  appropriately  carried  out. 

•  Not  more  than  10  percent  (exclusive  of 
Direct  Assistance)  of  any  grant  may  be 
obligated  for  administrative  costs.  This  10 
percent  limitation  is  in  lieu  of,  and  replaces, 
the  indirect  cost  rate. 

Background  and  Definitions 

Background 

State  and  commimity  health,  agencies 
have  traditionally  been  the  principal 
delivery  points  for  childhood  lead 
screening  and  related  medical  and 
environmental  management  activities; 
however,  limited  resources  and 
changing  public  health  infrastructures 
have  required  public  health  agencies  to 
develop  new  strategies  to  ensure  the 
delivery  of  comprehensive  services  to 
prevent  childhood  lead  poisoning. 

In  1991,  CDC  recommended  universal 
screening  for  children  imder  six  years 
old  except  in  communities  where  the 
prevalence  of  elevated  blood  lead  levels 
was  known  to  be  very  low.  In  areas 
where  the  majority  of  children  are  at 
low  risk  for  lead  exposure,  universal 
screening  is  not  a  practical  or  cost- 
beneficial  investment  of  limited 
resources.  Thus,  screening  activities 
should  be  targeted  to  children  at 
elevated  risk  of  lead  exposiue.  As  the 
prevalence  of  blood  lead  levels 
continues  to  diminish  in  the  United 
States,  targeting  screening  to  those 
children  who  remain  at  elevated  risk  of 
lead  exposure  will  become  increasingly 
important. 

Based  on  this  scientific  information 
and  practical  experience,  to  prevent 
childhood  lead  poisoning  State  and 
community  health  agencies  will  need  to 
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re-examine  their  current  screening 
policies  and  practices.  State  and  local 
health  agencies  must  have  in  place 
soimd  poUcies  and  programs  to  assess 
the  risk  for  lead  exposiue  and  assiue 
that  appropriate  and  timely  actions  take 
place  to  protect  children  at  risk  of  lead 
exposure.  As  State  and  local  health 
departments  revise  their  screening 
policies,  it  is  apticipated  that  the 
screening  and  follow-up  of  children 
who  most  need  services  will  be 
expanded  or  enhanced,  thereby 
diminishing  the  screening  of  children  in 
areas  where  they  are  not  exposed  to 
lead. 

Blood  lead  levels  in  the  United  States 
have  fallen  dramatically  over  the  past 
decade — ^by  about  78  percent  between 
1978  and  1991.  Nevei^eless,  the  Third 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  III) 
shows  that,  despite  a  dramatic  decline 
in  lead  exposure  among  children, 
approximately  1.7  million  children  ages 
1-5  still  have  blood  lead  levels  >10 
dL,  a  level  at  which  there  has  been 
shown  to  be  subtle  effects  on  children’s 
cognitive  development.  Poor,  vurban, 
black  children  and  Mexican- American 
children  are  at  especially  high  risk  for 
harmful  levels  of  lead  in  their  blood. 

We  have  made  great  progress  in 
reducing  lead  in  important  sources  for 
the  U.S.  population — gasoline  and  food. 
However,  there  are  still  important 
somxss  of  lead  that  pose  a  serious 
health  threat  to  children.  The  remaining 
sources  of  lead  exposiue  for  children — 
lead  in  paint,  dust,  and  soil — are  far 
more  difficult  to  address,  since  these 
can  only  be  reduced  by  actions  in 
individual  homes.  Wi^out  a  concerted 
efiort  to  reduce  exposure  from  these 
soiuces,  elevated  lead  levels  in  children 
will  continue  to  be  a  public  health 
problem. 

Definitions 

•Program:  A  designated  unit  within 
’an  agency  responsible  for  implementing 
and  coordinating  a  systematic  and 
comprehensive  approach  to  prevent 
childhood  lead  poisoning  in  high-risk 
communities. 

•Program  Elements:  Include  (1) 
identifying  infants  and  young  children 
with  elevated  blood  lead  levels,  (2) 
identifying  and  assuring  the 
remediation  of  possible  soiuces  of  lead 
exposure  throughout  the  community,  (3) 
monitoring  the  medical  and 
environmental  management  of  lead 
poisoned  children.  (4)  providing 
information  on  childhood  lead 
poisoning  and  its  prevention  and 
management  to  the  public,  health 
professionals,  and  policy  and  decision 
makers,  (5)  encouraging  and  supporting 


community-based  programs  directed  to 
the  goal  of  eliminating  childhood  lead 
poisoning,  (6)  developing  and  providing 
laboratory  support,  and  (7)  maintaining 
a  data  management  component  that 
assists  in  the  day-to-day  management  of 
the  childhood  lead  poisoning 
prevention  program  and  documents 
program  activities. 

•High-Risk  or  Targeted  Community: 
Geographically  defined  community  or 
neighborhood  where  there  is  significant 
childhood  lead  exposure  (documented 
by  the  presence  of  children  with 
elevated  blood  lead  levels)  or  potential 
childhood  lead  exposure  (documented 
by  the  presence  of  sources  of  lead 
exposure,  especially  older,  deteriorating 
housing.) 

•Lead  Hazard:  Accessible  paint,  dust, 
soil,  water,  or  other  source  or  pathway 
that  contains  lead  or  lead  compounds 
that  can  contribute  to  or  cause  lead 
poisoning. 

•Lead  Hazard  Remediation:  The 
elimination,  reduction,  or  containment 
of  known  and  accessible  lead  sources. 

•Care  coordination:  The  total  care  of 
a  child  with  lead  poisoning,  including 
appropriate  and  timely  medical  and 
environmental  follow-up. 

•SurvjBillance:  For  the  purpose  of  this 
prognun,  a  complete  PbB  surveillance 
activity  is  defined  as  a  process  which: 

(1)  systematically  collects  information 
over  time  about  children  with  elevated 
PbB  levels  using  laboratory  reports  as 
the  data  source;  (2)  provides  for  the 
follow-up  of  cases,  including  field 
investigations  when  necessary;  and  (3) 
provides  timely  and  useful  analysis  and 
reporting  of  the  accumulated  data 
including  an  estimate  of  the  rate  of 
elevated  PbB  levels  among  all  children 
receiving  blood  tests. 

Purpose 

Prevention  Grant  Program 

The  purpose  of  this  grant  program  is 
to  provide  impetus  for  the  development 
and  operation  of  State  and  community- 
based  childhood  lead  poisoning 
prevention  programs  in  places  where 
there  is  a  determined  ri^  of  childhood 
lead  exposure  and  to  develop  Statewide 
capacity  for  conducting  surveillance  of 
elevated  blood-lead  levels. 

Grant-supported  programs  are 
expected  to  serve  as  catalysts  and 
models  for  the  development  of  non¬ 
grant-supported  programs  and  activities 
in  other  States  and  communities. 
Further,  grant-supported  programs 
should  create  community  awareness  of 
the  problem  (e.g.,  among  community 
and  business  leaders,  medical 
community,  parents,  educators,  and 
property  owners).  It  is  expected  that 


State  health  agencies  will  play  a  lead 
role  in  the  development  of  community- 
based  childhood  lead  poisoning 
prevention  programs,  including 
ensuring  coordination  and  integration 
with  maternal  and  child  health 
programs;  State  Medicaid  Early  Periodic 
Screening,  Ehagnosis,  and  Treatment. 
(EPSDT)  programs;  community  and 
migrant  health  centers;  and  community- 
based  organizations  providing  health 
and  social  services  in  or  near  public 
housing  units,  as  authorized  under 
Section  340A  of  the  PHS  Act. 

The  prevention  grant  program  will 
provide  financial  assistance  and  support 
to  State  and  local  government  agencies 
to: 

1.  Establish,  expand,  or  improve 
services  to  assure  that  children  in  high 
risk  £kreas  are  screened.  Screening 
should  focus  on:  (1)  Making  certain 
children  not  currently  served  by 
existing  health  care  services  are 
screened,  (2)  integrating  screening 
efiorts  with  maternal  and  child  health 
programs;  State  Medicaid  programs, 
such  as  the  EPSDT  programs; 
community  and  migrant  health  centers; 
and  community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  under  Section  340A  of  the 
PHS  Act.  and  (3)  guaranteeing  that  high- 
risk  children  seen  by  private  providers 
are  screened. 

2.  Intensify  care  coordination  efforts 
to  ensure  that  children  with  elevated 
blood  lead  levels  receive  appropriate 
and  timelv  follow-up  services. 

3.  Establish,  expand,  or  improve 
environmental  investigations  to  rapidly 
identify  and  reduce  sources  of  lead 
exposure  throughout  a  community. 

4.  Plan  and  develop  activities  for  the 
primary  prevention  of  childhood  lead 
poisoning  in  demonstrated  high-risk 
areas  to  be  conducted  in  collaboration 
with  other  government  and  community- 
based  organizations. 

5.  Develop  and  implement  efficient 
information  management/data  systems 
compatible  with  GDC  guidelines  for 
monitoring  and  evaluation. 

6.  Improve  the  actions  of  other 
appropriate  agencies  and  organizations 
to  facilitate  the  rapid  remediation  of 
identified  lead  hazards  in  high-risk 
communities. 

7.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
methods. 

8.  Based  upon  program  findings, 
provide  information  on  childho^  lead 
poisoning  to  the  pubhc,  policy-makers, 
academic  community,  and  other 
interested  parties. 

9.  Develop  State-based  systems  for 
surveillance  of  blood  lead  levels  among 
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children,  and  use  surveillance  data  to 
assess  prevention  activities  and  target 
resources. 

Surveillance  Grant  Funds 

The  surveillance  component  of  this 
annoimcement  is  intended  to  assist 
State  health  departments  or  other 
appropriate  agencies  to  implement  a 
complete  surveillance  activity  for  PbB 
levels  in  children.  Development  of 
siuveill^ce  systems  at  the  local.  State 
and  national  levels  is  essential  for 
targeting  interventions  to  high-risk 
populations  and  for  tracking  progress  in 
eliminating  childhood  lead  poisoning. 

The  childhood  hlood-lead 
siuveillance  program  has  the  following 
five  goals: 

1.  Increase  the  niunher  of  State  health 
departments  with  surveillance  systems 
for  elevated  PbB  levels; 

2.  Build  the  capacity  of  State-or 
territorial-based  PbB  level  surveillance 
systems; 

3.  Use  data  hum  these  systems  to 
conduct  national  surveillance  of 
elevated  PbB  levels; 

4.  Disseminate  data  on  the  occurrence 

of  elevated  PbB  levels  to  government 
agencies,  resecuchers,  employers,  and 
medical  care  providers;  and  , 

5.  Direct  intervention  efforts  to  reduce 
environmental  lead  exposure. 

Program  Requirements 

A  copy  of  the  Program  Guidance 
Document  will  be  included  with  the 
application  package.  Please  refer  to  this 
document  (Program  Guidance)  for 
imptortant  information  and  procedvues 
in  developing  and  completing  your 
application. 

Prevention  Grant  Program 

The  following  are  requirements  for 
Childhood  Lead  Poisoning  Prevention 
Pro)ects: 

1.  A  director/coordinator  with 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  program. 

2.  Provide  qualified  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  the  program. 

3.  Revise  program  efforts  based  on 
CDC’s  plans  to  issue  new 
recommendations  on  childhood  lead 
poisoning  prevention. 

4.  Provide  a  comprehensive'  statewide 
plan  that  includes  strategies,  identifies 
where  lead  exposed  children  are,  and 
provides  appropriate  screening  and 
timely  follow-up  for  those  children. 

5.  Provide  a  plan  to  develop  an 
automated  data-management  system 
designed  to  collect  and  maintain 
laboratory  data  on  the  results  of  blood 
lead  testing  and  care  coordination  data 
for  children  with  elevated  blood  lead 


levels.  This  automated  data- 
management  systems  should  be  used  to 
monitor  and  evaluate  all  major  program 
activities  and  services. 

6.  Establishment  and  maintenance  of 
a  system  to  monitor  the  notification  and 
follow-up  of  children  who  are 
confirmed  with  elevated  blood  lead 
levels  and  who  are  refen-ed  to  local 
Public  Housing  Authorities  (PHAs). 

7.  Effective,  well-defined  working 
relationships  within  public  health 
agencies  emd  with  other  agencies  and 
organizations  at  national.  State,  and 
commimity  levels  (e.g.,  housing 
authorities,  environmental  agencies, 
maternal  and  child  health  programs. 
State  Medicaid  EPSDT  programs;  or, 
community  and  migrant  health  centers; 
community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  imder  Section  340A  of  the 
PHS  Act,  State  epidemiology  programs. 
State  and  local  housing  rehabilitation 
offices,  schools  of  public  health  and 
medical  schools,  and  environmental 
interest  groups)  to  appropriately  address 
the  needs  and  reqviirements  of  programs 
(e.g.,  data  management  systems  to 
facilitate  the  follow-up  and  tabulation  of 
children  reported  with  elevated  blood 
lead  levels,  training  to  ensure  the*  safety 
of  abatement  workers)  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  State  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention 
programming. 

8.  Assurances  that  income  earned  by 
the  childhood  lead  poisoning 
prevention  program  is  retiuned  to  the 
program  for  use  by  the  program. 

9.  For  awards  to  State  agencies,  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  interested  in  developing  or 
strengthening  childhood  lead  poisoning 
prevention  programs. 

10.  SPECIAL  REQUIREMENT 
regarding  Medicaid  provider-status  of 
applicants:  Pursuant  to  section  317A  of 
the  Public  Health  Service  Act  (42  U.S.C. 
247b-l)  as  amended  by  Sec.  303  of  the 
“Preventive  Health  Amendments  of 
1992”  (Public  Law  102-531),  applicants 
AND  current  grantees  must  meet  the 
following  requirements:  For  Childhood 
Lead  Poisoning  Prevention  Program 
services  which  are  Medicaid- 
reimbursable  in  the  applicant’s  State: 

•  Applicants  who  diWtly  provide 
these  services  must  be  enrolled  with 
their  State  Medicaid  agency  as  Medicaid 
providers. 

•  Providers  who  enter  into 
agreements  with  the  applicant  to 


provide  such  services  must  be  enrolled 
with  their  State  Medicaid  agency  as 
providers. 

An  exception  to  this  requirement  will 
be  made  for  providers  whose  services 
are  provided  firee  of  charge  and  who 
accept  no  reimbursement  from  any 
third-party  payer.  Such  providers  who 
accept  voluntary  donations  may  still  be 
exempted  from  this  requirement. 

11.  For  State  Prevention  Programs,  a 
Surveillance  component  defined  as  a 
process  which:  (1)  Systematically 
collects  information  over  time  about 
children  with  elevated  PbB  levels  using 
laboratory  reports  as  the  data  source;  (2) 
provides  for  the  follow-up  of  cases, 
including  field  investigations  when 
necessary;  (3)  provides  timely  and 
useful  analysis  and  reporting  of  the 
accumulated  data  including  an  estimate 
of  the  rate  of  elevated  PbB  levels  among 
all  children  receiving  blood  tests;  and 
(4)  reports  data  to  CDC  in  the 
appropriate  format. 

To  achieve  these  goals,  programs  must 
be  able  to:  (1)  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  this 
program.  Applicants  requesting  grant 
supported  positions  must  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicant’s  personnel 
system;  (2)  revise,  refine,  and 
implement,  in  collaboration  with  CDC, 
the  methodology  for  surveillance  as 
proposed  in  the  respective  program 
application;  (3)  have  demonstrated 
experience  or  access  to  professionals 
knowledgeable  in  conducting  and 
evaluating  public  health  programs;  and 
(4)  have  ^e  ability  to  translate  data  to 
State  and  local  public  health  officials, 
policy  emd  decision-makers,  and  to 
others  seeking  to  strengthen  program 
efforts. 

For  Surveillance  Grants 

The  following  are  requirements  for 
surveillance  only  grant  projects: 

1.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirements  of 
surveillance  program  activities. 

2.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  this 
program.  Applicants  requesting  grant 
supported  positions  Inust  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicant’s  personnel 
system. 

3.  Effective,  well-defined  working 
relationships  with  childhood  lead 
poisoning  prevention  programs  within 
the  applicant’s  State. 

4.  Revise,  refine,  and  implement,  in 
collaboration  with  CDC,  the 
methodology  for  surveillance  as 
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proposed  in  the  respective  program 
application. 

5.  Collaborate  with  CDC  in  any 
interim  and/or  final  evaluation  of  the 
surveillance  activity. 

6.  Monitor  and  evaluate  all  major 
program  activities  and  services. 

7.  Demonstrated  experience  in 
conducting  and  eveduating  public  health 
programs  or  having  access  to 
professionals  who  are  knowledgeable  in 
conducting  such  activities. 

8.  Ability  to  translate  data  to  State  and 
local  public  health  officials,  policy  and 
decision-makers,  and  to  others  seeking 
to  strengthen  program  efforts. 

Technical  Reporting  Requirements 

Quarterly  progress  reports  are 
required  of  all  grantees.  The  quarterly 
report  should  not  exceed  25  pages.  Time 
lines  for  the  quarterly  reports  will  be 
established  at  the  time  of  award,  but  are 
typically  due  30  days  after  the  end  of 
each  calendar  quarter.  A  progress  report 
is  required  as  a  part  of  the  continuation 
application.  Note  that  surveillance  only 
grantees  are  not  required  to  submit 
quarterly  quantitative  data. 

Annual  Financial  Status  Reports 
(FSRs)  are  due  90  days  after  the  end  of 
the  budget  period.  The  final  progress 
report  and  FSR  shall  be  prepared  and 
submitted  no  later  than  90  ^ys  after  the 
end  of  the  project  period.  Submit  the 
original  and  2  copies  of  the  reports  to 
the  Grants  Management  Office  indicated 
under  "Where  to  Obtain  Additional 
Information"  section. 

Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review 
committee  who  will  review  the  quality 
of  the  apphcation  based  on  the  strength 
and  completeness  of  the  plan  submitted. 
The  budget  justification  will  be  used  to 
assess  how  well  the  technical  plan  is 
likely  to  be  carried  out  using  available 
resources.  The  maximum  ratings  score 
of  an  application  is  100  points. 

A.  The  Factors  To  Be  Considered  in  the 
Evaluation  of  Prevention  Program 
Grant  Applications  Are: 

1.  Evidence  of  the  Childhood  Lead 
Poisoning  Problem  (40  points). 

(a)  Applicants  should  describe  and 
document  the  extent  of  the  problem  as 
defined  by  data  fiom  recent  screening, 
demographic,  environmental,  and  other 
data.  (Population-based  data  or 
estimates  should  be  compared  to 
NHANES  III  data  discussed  in  the 
Backgroimd  and  Definition  Section  of 
this  program  annoimcement).  (20 
points) 

(b)  Applicants’  ability  to  identify 
high-risk  targeted  areas  within  their 


public  health  jurisdictions  defined  by 
such  factors  as:  evidence  of  children 
with  elevated  blood  lead  levels, 
documentation  of  pre-1950  housing 
and/or  other  evidence  of  old, 
deteriorating  houses  as  well  as  the 
percent  and  number  of  children  under 
six  years  of  age  living  in  poverty.  Other 
known  or  suspected  sources  of  lead 
poisoning  should  also  be  discussed.  (20 
points) 

2.  Technical  Approach  (30  points). 

The  quahty  of  the  technical  approach 

in  carrying  out  the  proposed  activities 
including: 

(a)  Corns  and  Objectives:  The  extent  to 
which  the  applicant  has  included 
clearly  identified  goals  and  objectives 
which  are  specific,  measurable,  and 
relevant  to  Ae  purpose  of  this  proposal 
(10  points). 

(b)  Approach:  The  extent  to  which  the 
applicant  provides  a  detailed 
description  of  the  proposed  activities 
which  are  likely  to  achieve  each 
objective  for  the  budget  period  (10 
points). 

(c)  Timeline:  The  extent  to  which  the 
applicant  provides  a  reasonable 
schedule  for  implementation  of  the 
activities  (5  points). 

(d)  Evaluation:  The  extent  to  which 
the  evaluation  plan  addresses  the 
achievement  of  objectives  (5  points). 

3.  Applicant  Capability  (10  points). 

Capability  of  the  applicant  to  initiate 

and  carry  out  proposed  program 
activities  successfully  within  the  time 
firames  set  forth  in  the  application. 
Proposed  stafi  skills  must  match  the 
proposed  program  of  work  described. 
Elements  to  consider  include: 

(a)  Demonstrated  knowledge  and 
experience  of  the  proposed  project 
director  or  manager  and  staff  in 
planning  and  managing  large  emd 
complex  interdisciplinary  programs 
involving  public  health,  environmental 
management,  and  housing 
rehabilitation.  The  percentage  of  time 
the  project  manager  will  devote  to  this 
project  is  a  significant  factor,  and  must 
be  indicated  (5  points). 

(b)  Written  assurances  that  proposed 
positions  can  and  will  be  filled  as 
described  in  the  application  (3  points). 

(c)  Evidence  of  institutional  capacity, 
demonstrated  by  the  experience  and 
continuing  capability  of  the  jririsdiction, 
to  initiate  and  implement  similar 
environmental  and  housing  projects. 
The  applicant  should  describe  these 
related  efforts  and  the  current  capacity 
of  its  agency  (2  points). 

4.  Cmlaboration  (20  points). 

(a)  Extent  to  which  the  appUcant 
demonstrates  that  proposed  activities 
are  being  conduct^  in  conjimction 
with,  or  through,  organizations  with 


known  and  established  ties  in  the  target 
commimities.  Evidence  of  support  and 
participation  from  appropriate 
commimity-based  or  nei^borhood- 
based  organizations  in  the  form  of 
memoranda  of  understanding  or  other 
agreements  of  collaboration.  (10  points) 

(b)  Extent  to  which  the  applicant 
documents  established  collaboration 
with  appropriate  governmental  agencies 
respon(fing  to  childhood  lead  poisoning 
prevention  issues  such  as 
environmental  health,  housing,  medical 
management,  etc.,  through  specific 
commitments  for  consultation, 
employment,  or  other  activities,  as 
evidenced  by  the  names  and  proposed 
roles  of  these  participants  and  letters  of 
commitment.  Absence  of  letters 
describing  specific  participation  will 
result  in  a  reduced  rating  under  this 
factor.  (10  points) 

5.  Budget  Justification  and  Adequacy 
of  Facilities  (NOT  SCORED). 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adfquacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

B.  The  Factors  to  be  Considered  in  the 
Evaluation  of  Applications  for 
Surveillance  Program  Grant 
Applications  are: 

1.  Surveillance  Activity  :  (35  points). 

The  clarity,  feasibility,  and  scientific 

soundness  of  the  surveillance  approach. 
Also,  the  extent  to  which  a  proposed 
schedule  for  accomplishing  eac^ 
activity  and  methods  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  points  will 
be  specifically  evaluated: 

(aj  How  laboratories  report  PbB  levels. 

(b)  How  data  will  be  cmlected  and 
managed. 

(c)  How  the  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

(d)  How  and  when  data  will  be 
analyzed. 

(e)  How  summary  data  will  be 
reported  and  disseminated. 

(f)  Protocols  for  follow-up  of 
individuals  with  elevated  PbB  levels. 

(g)  Provisions  to  obtain  denominator 
data. 

2.  Progress  Toward  Complete  Blood- 
Lead  Surveillance  (30  points). 

The  extent  to  whdch  the  proposed 
activities  are  likely  to  result  in 
substantial  progress  towards 
establishing  a  complete  State-based  PbB 
surveillance  activity  (as  defined  in  the 
“Purpose”  section). 

3.  Project  Sustainabifity  (20  points). 

The  extent  to  which  the  proposed 

activities  are  Ukely  to  result  in  the  long- 
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term  maintenance  of  a  complete  State- 
based  PbB  surveillance  system.  In 
particular,  specific  activities  that  will  be 
imdertaken  by  the  State  during  the 
project  period  to  ensure  that  the 
surveillance  program  continues  after 
completion  of  the  project  period. 

4.  Personnel  (10  points). 

The  extent  to  which  the  qualifications 
and  time  commitments  of  project 
personnel  are  clearly  documented  and 
appropriate  for  implementing  the 
proposal. 

5.  Use  of  Existing  Resources  (5 
points). 

The  extent  to  which  the  proposal 
would  make  effective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  or  through 
collaboration  with  other  agencies. 

6.  BUDGET  (Not  Scored). 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal, 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  apphcations  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  afiected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  they  have  comments  it  should  be 
sent  to  Lisa  G.  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  due  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  “accomm^ate  or  explain” 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 


Other  Requirements 
Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  grant  will  be  subject 
to  review  by  ffie  Office  of  Management 
and  Budget(OMB)under  the  Paperwork 
Reduction  Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
PHS  5161-1  (OMB  Number  0937-0189) 
must  be  submitted  to  Lisa  G.  Tamaroff, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CE)C),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Atlanta,  GA  30305,  on  or  before  April  9, 
1997. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  fit>m  a  commerci^  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  vnth  the 
application.  The  heading  should 
include  the  title  of  the  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
munber. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332—4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Annovmcement  721. 

You  will  receive  a  complete  program 
description,  information  on  application 
procedures  and  application  forms. 

If  you  have,  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Li^  G.  Tamaroff, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796.  Internet 
addmss  lgtl.@ops.cdc.gov. 

This  and  other  CDC  annovmcements 
are  also  available  through  the  CDC 
homepage  on  the  Internet.  The  address 
for  the  CDC  homepage  is  http:// 
www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Announcement 
Number  721  when  requesting 
information  and  submitting  an 
application. 

Technical  assistance  on  prevention 
activities  may  be  obtained  from 
Claudette  A.  Grant,  Acting  Chief, 
Program  Services  Section,  Lead 
Poisoning  Prevention  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects,  Nationed  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(770)  488—7330,  Internet  address 
cag4@ceh.cdc.gov. 

Technical  assistance  on  surveillance 
activities  may  be  obtained  from  Carol 
Pertowski,  M.D.,  Medical 
Epidemiologist,  Surveillance  and 
Programs  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(770)  488-7330,  Internet  address 
cap4@ceh.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healffiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Smnmary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  January  30, 1997. 

Joseph  R.  Carter, 

Acting  Associate  Director,  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  97-2799  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  4163-18-P 


Food  and  Daig  Administration 

[Docket  No.  97F-0038] 

Alcide  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alcide  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acidified  sodiiun  chlorite 
solutions  for  red  meat  disinfection  in 
processing  plants. 

DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  March  7, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
emd  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3074. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  ad^tive 
petition  (FAP  7A4532)  has  been  filed  by 
Alcide  Corp.,  8561  154th  Ave.  NE., 
Redmond,  WA  98052.  The  petition 
proposes  to  amend  part  173  (21  CFR 
part  173)  of  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
acidified  sodium  chlorite  solutions  for  ' 
red  meat  disinfection  in  processing 
plants. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encomage  public  participation 
consistent  with  regulations  promulgated 
imder  the  Nationad  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  7, 1997 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
aire  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  munber  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  enviromnental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  17, 1997. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-2820  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  416(M>1-f 


Studies  of  Adverse  Effects  of  Marketed 
Drugs,  Biologies,  and  Devices; 
Availability  of  Grants  (Cooperative 
Agreements);  Request  for  Applications 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Drug 
Evaluation  and  Research,  is  annotmeing 
the  availability  of  $1.4  million  in  Fiscal 
Year  1997  funds  foncooperative 
agreements  to  study  adverse  efiects  of 
marketed  drugs,  biologies,  and  devices. 
This  amoimt  is  consistent  with  the  level 
of  funding  in  the  President’s  budget. 
FDA  expects  to  make  four  to  six  awards 
in  the  range  of  $250,000  to  $350,000  for 
direct  and  indirect  costs.  The 
Government’s  obligation  is  contingent 
upon  the  availability  of  appropriated 
hinds  from  which  the  cooperative 
agreements  will  be  funded.  The  piirpose 
of  these  agreements  is  to  conduct  drug, 
biologic,  and  device  safety  analysis  for 
public  health  benefit;  respond 
expeditiously  to  urgent  public  safety 
concerns;  provide  a  mechanism  for 
collaborative  pharmacoepidemiological 
research  designed  to  test  hypotheses, 
particularly  those  arising  ^m 
suspected  adverse  reactions  reported  to 
FDA;  and  enable  rapid  access  to 
multiple  data  sources  to  ensure  public 
safety  when  necessary. 

DATES:  Application  receipt  date  is 
March  21, 1997. 

ADDRESSES:  Application  kits  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L.  Robins,  Grants  Management 
Officer,  Division  of  Contracts  and 
Proc\uement  Management  (HFA-520), 
Food  and  Drug  Administration,  Park 
Bldg.,  rm.  3-40,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6170. 

Note:  Appheations  hand-carried  or 
commercially  delivered  should  be 
addressed  to  the  Park  Bldg.,  rm.  3-40, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Please  do  NOT  send  applications 
to  the  Division  of  Research  Grants, 
National  Institutes  of  Health  (NIH). 


FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 

Regarding  the  programmatic  aspects 
of  this  notice:  Charles  M.  Maynard, 
Division  of  Pharmacovigilance  and 
Epidemiology  (HFD-733),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  15B-18,  Rockville,  MD 
20857,  301-827-3187. 
SUPPLEMENTARY  INFORMATION:  FDA’s 
authority  to  fund  research  projects  is  set 
out  in  section  . 301  of  the  Public  Health 
Service  Act  (the  PHS  Act)  (42  U.S.C. 
241).  FDA’s  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 
Applications  submitted  under  this 
program  are  not  subject  to  the 
requirements  of  Executive  Order  12372. 

I.  Background 

New  drugs,  biologies,  and  devices  are 
required  to  undergo  extensive  testing 
before  marketing.  With  the  submission 
of  adequate  data  on  safety  and 
effectiveness,  FDA  approves  a  new  drug, 
biologic,  and  device  application  (NDA/ 
PLA/PMA)  that  permits  a  manufacturer 
to  market  its  product  in  the  United 
States.  Although  the  information 
provided  before  marketing  is  sufficient 
for  approval,  it  is  not  adequate  to 
anticipate  all  effects  of  a  product  once 
it  comes  into  general  use. 

This  request  for  applications  (RFA)  is 
intended  to  encomage  collaboration 
between  FDA  and  researchers  with 
pharmacoepidemiological  data  bases  to 
address  postmarketing  issues 
confironting  the  agency.  FDA  is  also 
interested  in  the  ability  to  measure  and/ 
or  estimate  incidence  rates  and  test 
hypotheses  based  on  signals  of  possible 
drug,  biologic,  and  device  safety 
problems  originating  fium  reports  of 
adverse  reactions  received  by  FDA. 

n.  Program  Research  Goals 

FDA  would  prefer  to  fund  a  variety  of 
data  bases  representing,  without 
overlap,  different  patient  populations 
and/or  types  of  patient  care  settings. 

The  data  bases  maintained  through 
these  agreements  must  be  able  to:  (1) 
Provide  data  on  exposure  to  new 
chemical  entities;  (2)  perform  feasibility 
studies  of  multiple  drugs  and/or 
multiple  outcomes;  (3)  identify  adverse 
drug,  biologic,  and  device  events  that 
occur  infiequently;  and  (4)  provide  a 
substantive  response  within  a  very  short 
timefirame. 

The  goal  for  these  cooperative 
agreements  is  to  investigate  suspected 
associations  between  specific  drug  and 
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possible  biologic  and  device  exposures 
and  specific  adverse  events  and  to 
quantitate  such  risk.  The  specific 
objectives  are  to:  (1)  Provide  immediate 
access  to  existing  data  sources  with  the 
capability  of  providing  assessments  of 
study  feasibility:  (2)  respond  to 
particular  drug,  biologic,  and  device 
safety  questions  within  a  few  weeks; 
and  (3)  provide  a  substantive  response 
to  those  questions  deemed  feasible 
within  a  few  months. 

Data  base  characteristics  should  include 
the  ability  to: 

(1)  Estimate  adverse  event  rates  or 
relative  risks  for  specific  event. 

(2)  Estimate  the  contribution  of 
various  risk  factors  associated  with  the 
occurrence  of  adverse  events  (e.g.,  age, 
sex,  dose,  coexisting  disease,  disease 
severity,  concomitant  medication). 

(3)  Determine  adverse  event  rates  for 
generic  entities  as  well  as  for  classes  of 
drugs. 

(4)  Determine  rate  and  depth  of  usage 
of  new  drugs  into  the  formulary. 

(5)  Obtain  data  finm  laboratory 
results. 

(6)  Link  to  state  vital  statistics,  if 
possible. 

(7)  Link  to  cancer  registry. 

(8)  Determine  inpatient  exposure. 

(9)  Long  term  followup  of  exposure 
and  outcomes. 

(10)  Determine  adverse  events  related 
to  vaccines. 

(11)  Ability  to  follow  cohort 
(retrospectively  or  prospectively)  based 
on  device  exposure  or  clinical  ^agnosis 
for  case-control  or  cohort  studies. 

(12)  Ability  to  study  all  medical 
devices,  especially  newer  technologies 
approved  by  FDA  since  1990. 

In  addition.  FDA  is  interested  in  data 
bases  capable  of  innovatively  applying 
the  objectives  stated  above  to 
specifically  defined  populations 
including  but  not  limited  to  children, 
premant  women,  and  the  elderly. 

Ine  ideal  data  source  would  capture 
all  drug  exposures  linked  longitu^nally 
to  each  patient  regardless  of  health  care 
delivery  setting.  Because  the  outcomes 
of  interest  could  be  either  acute  or 
chronic  effects,  all  health  provider 
encoimters,  i.e.,  medical  records,  would 
be  captured  whether  in  the  ambulatory, 
emergency,  chronic  care,  or  acute  care 
setting.  The  ideal  data  source  would 
have  the  statistical  power  to  identify 
rare  adverse  events  in  the  population  of 
interest.  The  ideal  data  ba^  would  also 
be  automated  with  a  computerized 
system  available  for  linking  each  patient 
to  all  relevant  medical  care  data 
including  drugs,  biologies,  and  device 
exposure  data,  coded  medical  outcomes, 
vital  records,  cancer  registries,  and  birth 
defect  registries.  Additional  points 


would  be  awarded  for  linkage  of  data 
bases  to  laboratory  values  and  easy 
accessibility  of  records.  The  location 
and  accessibility  of  the  medical  records 
are  very  important  concerns  to  FDA.  For 
rare  events,  the  capability  of  performing 
case-control  studies  is  valuable. 

Submitted  applications  must  include 
an  indepth  description  of  the  data  base 
and  provide  descriptive  and 
quantitative  information  on  diagnoses  of 
drug,  biologic,  and  device  exposures  in 
the  population.  The  quality  and  validity 
of  the  data  should  be  described  in 
detail. 

in.  Reporting  Requirements 

Program  progress  reports  will  be 
required  quarterly.  These  reports  must 
be  submitted  within  30  days  after  the 
last  day  of  each  quarter  based  on  the 
budget  period  of  the  cooperative 
agreement.  Financial  Status  Reports 
(SF-269)  will  be  required  annually. 
These  reports  must  be  submitted  within 
90  days  after  the  lastriay  of  the  budget 
period  of  the  cooperative  agreement. 
Failure  to  file  the  Financial  Status 
Report  (SF-269)  in  a  timely  fashion  will 
be  grounds  for  suspension  or 
termination  of  the  grant. 

Program  monitoring  of  the  grantees 
will  be  conducted  on  an  ongoing  basis 
and  written  reports  will  be  prepared  by 
the  project  officer.  The  monitoring  may 
be  in  the  form  of  telephone 
conversations  between  the  project 
officer  and/or  grants  management 
specialist  and  the  principal  investigator. 
Periodic  site  visits  with  appropriate 
officials  of  the  grantee  organization  may 
also  be  conducted.  The  results  of  these 
reports  will  be  recorded  in  the  official 
grant  file  and  may  be  available  to  the 
grantee  upon  request  consistent  with 
FDA  disclosure  regulations. 

A  final  program  progress  report. 
Financial  Status  Report  (SF-269),  and 
Invention  Statement  must  be  submitted 
within  90  days  after  the  expiration  of 
the  project  period  as  noted  on  the 
Notice  of  Grant  Award. 

Up  to  two  representatives  finm  each 
cooperative  agreement  may  be  required, 
if  requested  by  the  Project  Officer,  to 
travel  to  FDA  up  to  twice  a  year  for  no 
more  than  2  days  at  a  time.  These 
meetings  will  include,  but  are  not 
limited  to,  presentations  on  study 
design  and  findings  and  discussions 
with  the  FDA  staff  involved  in  the 
collaborative  research.  At  least  one  FDA 
employee  may  visit  the  cooperative 
agreement  site  at  least  once  a  year  for 
collaboration  and  information  exchange. 


IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  of  this  program  will  be  in  the 
form  of  cooperative  agreements.  All 
awards  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service  (PHS),  including  the 
provisions  of  42  CFR  part  52,  45  CFR 
parts  74  and  92,  and  PHS  Grants  Policy 
Statement. 

B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  public  or  private 
nonprofit  organization  (including  State, 
local,  and  foreign  imits'of  government) 
and  any  for-profit  organization.  For 
profit  organizations  must  exclude  fees 
or  profit  from  their  requests  for  support. 
Organizations  described  in  section 
501(c)4  of  the  Internal  Revenue  Code  of 
1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant/cooperative 
agreement  awards. 

C.  Length  of  Support 

The  length  of  support  will  depend 
upon  the  nature  of  the  study  and  may 
extend  beyond  1  year,  but  may  not 
exceed  3  years.  The  first  year  will  be 
competitive  and  the  remaining  2  years 
will  be  noncompetitive.  Future  support 
will  be  contingent  upon:  (1) 

Performance  during  the  preceding  year, 
and  (2)  the  availability  of  Federal  fiscal 
year  appropriations. 

D.  Funding  Plan 

The  number  of  cooperative 
agreements  funded  will  depend  on  the 
quality  of  the  applications  received  and 
the  availability  of  Federal  funds  to 
support  the  projects.  $1.4  million  is 
budgeted  for  this  program.  It  is 
anticipated  that  four  to  six  awards  will 
be  made  for  approximately  $250,000  to 
$350,000  total  direct  and  indirect  cost. 
Federal  funds  for  this  program  are 
limited.  Therefore,  should  FDA  approve 
two  or  more  applications  that  propose 
duplicative  or  very  similar  data 
resources,  FDA  will  support  only  the 
source  with  the  best  score. 

V.  Delineation  of  Substantive 
Involvement 

Program  support  will  be  ofiered 
through  cooperative  agreements  because 
FDA  will  have  a  substantive 
involvement  in  the  programmatic 
activities  of  all  the  projects  funded 
imder  this  RFA.  Involvement  may  be 
modified  to  fit  the  unique 
characteristics  of  each  application. 
Substantive  involvement  includes,  but 
is  not  limited  to  the  following: 
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1.  FDA  staff  will  participate  in  the 
selection  and  approval  of  the  drug, 
biologic,  and  device  exposures  and 
medical  events  to  be  studied  predicated 
upon  public  health  needs.  The  drug 
exposure  and  medical  events  to  be 
studied  will  be  jointly  agreed  upon  by 
the  extramural  investigator  and  the  FDA 
staff. 

2.  FDA  scientists  will  collaborate  with  * 
awardees  in  study  design  and  data 
analysis.  Collaboration  may  include 
sharing  of  the  analysis  data  set, 
interpretation  of  findings,  review  of 
manuscripts,  and  where  appropriate, 
coauthorship  of  publications. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Procedure 

All  applications  submitted  must  be 
responsive  to  the  RFA.  Those 
applications  foimd  to  be  nonresponsive 
will  not  be  considered  for  funding 
under  this  RFA  and  will  be  returned  to 
the  applicant. 

Responsive  applications  will  imdergo 
dual  peer  review.  An  external  review 
panel  of  experts  in  the  fields  of 
epidemiology,  statistics,  and  data  base 
management  will  review  and  evaluate 
each  application  based  on  its  scientific 
merit.  Responsive  applications  will  also 
be  subject  to  a  second  level  review  by 
the  National  Advisory  Environmental 
Health  Science  Cmmcil  for  concurrence 
with  the  recommendations  made  by  the 
first  level  reviewers,  and  funding 
decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs. 

B.  Review  Criteria 

Applications  will  be  reviewed 
according  to  the  following  criteria  with 
each  criteria  being  of  equal  weight.  All 
applications  will  be  scored  with  a 
maximiun  of  100  points  allowable. 

1.  Size  and  Characteristics  of  the  Data 
Base  (67  points).  The  size  and 
characteristics  of  the  data  base  should 
include  the  following: 

a.  A  large  population  size  of 
individuals  for  whom  drug,  device,  and 
biologic  exposure  and  medical  outcome 
data  eire  available.  Our  goal  will  be  to 
award  data  bases  with  a  population  of 
at  least  2,000,000  ciurent  enrollees.  No 
points  will  be  awarded  for  data  bases 
with  a  population  size  of  less  than 
250,000.  Data  bases  comprised  of  only 
one  of  the  special  populations  for  which 
data  are  desired  (i.e.,  children,  pregnant 
women,  and  the.  elderly)  may  be 
aweu'ded  full  points  for  smaller 
population  sizes.  Investigators  who 
mainly  use  a  case-control  design,  should 
be  able  to  provide  information  on  at 
least  500  cases  of  a  specific  disease  or 
disorder  and  exposure  primarily  to  new 
molecular  entities. 


b.  Ability  to  assemble  and  follow 
(retrospectively  or  prospectively)  well 
defined  cohorts  based  on  drug,  device, 
and  biologic  exposure  or  clinical 
diagnosis  for  the  purpose  of  performing 
case-control  or  cohort  studies. 

c.  Ability  to  access  and  to  link  to  the 
patient  all  health  provider  encormters 
and  drug,  biologic,  and  device  exposure 
information  regardless  of  patient  care 
setting.  Full  points  will  be  awarded  to 
data  bases  that  capture  full  drug,  device, 
and  biologic  exposure  and  in-patient 
outcome  data  from  hospital,  ambulatory 
care  and  long-term  care  settings. 

d.  Ability  to  detect  rare  adverse  drug, 
biologic,  or  device  events  in  one  or  more 
specific  target  populations  of  interest 
(i.e.,  children,  pregnant  women,  and  the 
elderly). 

e.  Ability  to  study  all  drug  products 
especially  new  molecular  entities 
(NME’s)  approved  by  FDA  since  1991 
and  newly  approved  medical  devices 
and  biologies. 

f.  Ability  to  ascertain  patient 
enrollment  and  turnover  rates  as 
demonstrated  by  descriptions  of  the 
entry  and  dropout  rates  and  the  average 
len^  of  enrollment.  For  investigators 
primarily  employing  the  case  control 
design,  ability  to  attain  complete  and 
unbiased  ascertainment  of  cases  and 
controls. 

g.  A  standard  set  of  drug  and  disease 
classification  systems. 

h.  Ability  to  successfully  retrieve  a 
high  proportion  of  medical  records 
(sufficient  to  address  the  issue 
presented  )  in  a  timely  fashion. 
Documentation  of  a  large  proportion  of 
medical  records  retrieved  in  a  specified 
time  Miiod  should  he  included. 

i.  Ability  to  link  to  cancer  registry  and 
to  state  vital  statistics. 

j.  Ability  to  identify  risk  factors  for 
drug-associated  outcomes  and  assess 
potential  confoimders. 

k.  Ability  to  assess  drug  interactions. 

l.  A  long  calendar  time  period  for 
whicdi  data  are  available  and 
longitudinally  linkable.  No  points  will 
be  awarded  to  data  bases  with  less  than 
2  years  of  history. 

m.  A  short  lag  time  (<  6  months) 
between  patient  events  (hospitalization, 
etc.)  and  availability  of  clean  data. 

2.  Information  Systems  and  Software 
Capabihties  (12  points).  Information 
systems  and  software  capabilities 
should  include  the  following: 

a.  A  well  defined  and  acceptable 
description  of  computer  resocirces  and 
the  extent  of  automation  and  software 
capabilities. 

b.  Availability  of  computerized  data 
elements  (in  patient  drugs  wd 
diagnoses,  outpatient  drugs  and 
diagnostic  procedures,  medical  records) 


or  progress  towards  automation  of  those 
data  elements  not  yet  available. 

c.  Existing  software  to  calculate 
person  time  at  risk  and  time  of  event 
cxxurrence. 

d.  Ability  to  complete  routine 
searches  of  the  data  base  Avithin  a  short 
time  period  of  about  15  working  days. 

e.  Ability  to  generate  customized  SAS, 
ASCII,  or  other  appropriate  data  sets  to 
facilitate  data  transfer  and  research 
collaboration. 

3.  Personnel  (15  points).  Personnel 
should  have  the  following 
qualifications: 

a.  Extensive  research  experience, 
training,  and  competence  with  a 
demonstrated  ability  to  draw  on 
consultative  expertise  in  the  areas  of 
postmarketing  surveillance  and 
epidemiology. 

b.  Information  systems  expertise  with 
previous  experience  in  the  organization 
and  manipulation  of  large  data  sets,  and 
specific  experience  in  data  bases  vmder 
agreement. 

c.  Investigators  should  demonstrate  a 
willingness  to  collaborate  with  FDA 
scientists  as  well  as  with  other  - 
investigators  funded  by  this  cooperative 
agreement  program.  Such  demonstration 
may  include  suggestions  for  design  of 
the  study,  analysis  of  data  sets,  and 
publication  of  results  among  FDA  and 
Cooperative  Agreement  investigators. 

4.  Budget  (3  points).  Reasonableness 
of  the  proposed  budget.  S|}ecial 
consideration  will  be  given  to 
methodology  which  is  cost  effective 
(e.g.,  well-structured  medical  records 
and/or  record  linkage)  if  otherwise 
scientifically  acceptable. 

5.  Demonstrated  ability  to  initiate, 
conduct,  complete,  and  publish 
epidemiology  studies  in  a  timely 
manner  (1  point). 

6.  Plans  for  complying  with 
regulations  for  protection  of  hiunan 
subjects  as  applicable  to  the  proposed 
study  project  (1  point). 

7.  Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  the  support  staff  and  the  resources 
available  to  them.  Special  consideration 
will  be  given  to  investigators  with 
knowledge  and  previous  experience  in 
postmarketing  surveillance  and  drug 
epidemiology,  but  applicants  with 
strong  acute  and  chronic  disease 
epidemiology  background  are 
encouraged  to  apply  (1  point). 

Vn.  Submission  Requiranehts 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/95)  or  the  original  and  two 
copies  of  Form  5161  (Rev.  7/92)  for 
applications  from  State  and  local 
governments,  with  siiffident  copies  of 
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the  appendix  for  each  application, 
should  be  delivered  to  Robert  L.  Robins 
(address  above).  No  supplemental 
material  will  be  accepted  after  the 
closing  date.  FDA’s  authority  to  fund 
research  projects  is  under  section  301  of 
the  PHS  Act.  FDA’s  research  program  is 
described  in  the  Catalog  of  F^eral 
Domestic  Assistance,  No.  93.103. 
Applications  submitted  under  this 
program  must  comply  with  45  CFR  part 
46 — ^Protection  of  Human  Subjects 
where  applicable  and  requirements  of 
the  Office  of  Protection  from  Research 
Risks.  The  outside  of  the  mailing 
package  and  item  2  of  the  application 
face  page  should  be  labeled  “Response 
to  RFA-FDA-CDER-97-1’’. 

Vm.  Method  of  Application 

A.  Submission  Instructions 

Apphcations  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  March  14, 1997,  deadline. 

Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  dates  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  imless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant. 

Note:  (Applicants  should  note  that  the 
U.S.  Postal  ^rvice  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applic^mts  should  chedc 
with  their  local  post  office.) 

B.  Format  for  Application 

Applications  must  be  submitted  on 
Grant  Application  Form  PHS  398  (Rev. 
5/95).  All  “General  Instructimis’’  and 
“Specific  Instructions”  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address.  Do  not  send 
applications  to  the  Division  of  Research 
Grants,  NIH.  This  information  collection 
is  approved  under  OMB  No.  00925- 
0001.  Applications  from  State  and  local 
governments  may  be  submitted  on  Form 
PHS  5161  (Rev.  7/92)  or  PHS  398  (Rev. 
5/95).  The  face  page  of  the  application 
must  reflect  the  request  for  applications 
number  RFA— FDA-CDER-97— 1.  This 
information  collection  is  approved 
under  OMB  control  munber  0937-0189. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 


Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  an  application  that  have 
been  specifically  identified  by  page 
number,  paragraph,  etc.,  by  the 
applicant  as  containing  confidential 
commercial  information  or  other 
information  that  is  exempt  from  public 
disclosure  will  not  be  used  or  disclosed 
except  for  evaluation  purposes. 

Dated;  January  30, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-2870  Filed  2-4-97;  8:45  am] 
ULUNO  CODE  416(M)1-F 


[Docket  No.  96E-0362] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Topical  Gel 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Topical  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA— 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  appUcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 


an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  ffie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Topical  Gel  (adapalene).  DIFFERIN 
Topical  Gel  is  indicated  for  the  topiced 
treatment  of  acne  vulgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Topical  Gel  (U.S.  Patent  No.  Re.  34,440) 
from  Centre  International  de  Recherches 
Dermatologiques  (CIRD),  and  the  Patent 
and  Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  tlwt  the  approval  of  DIFFERIN 
Topical  Gel  represented  the  first 
permitted  commercied  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product’s 
regidatory  review  period. 

ItoA  has  determined  that  the 
applicable  regulatory  review  period  for 
DIFFERIN  Topical  Gel  is  2,447  days.  Of 
this  time,  1,401  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,046  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  folloiving  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  ^ptember  20, 1989. 
FDA  has  verified  the  applicant’s  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  ^ptember  20, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
humanjdrug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
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Cosmetic  Act:  July  21, 1993.  The 
applicant  claims  July  15, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Topical  Gel  (NDA  20-380) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-380  was 
submitted  on  July  21, 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-380  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  433  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  7, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  4, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Ck>mments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  17, 1997. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  97-2871  Filed  2^1-97;  8:45  am) 
BILUNG  CODE  4160-01-F 

Health  Care  Financing  Administration 
[R-137] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 


Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Internal 
Revenue  Service/Social  Security 
Administration/Health  Care  Financing 
Administration  Data  Match  42  CFR 
411.20-411.206;  Form  No.:  HCFA-R- 
137;  I/se: Employers  who  are  identified’ 
through  a  match  of  IRS,  SSA,  and 
Medicare  records  will  be  contacted 
concerning  group  health  plan  coverage 
of  identified  individuals  to  ensure 
compliance. with  Medicare  Secondary 
Payer  provisions  found  at  42  U.S.C. 
1395y(b).  Frequency:  Semi-annually 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit. 
Not  for  profit  institutions.  Farms, 
Federal  Government  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  596,241;  Total  Annual 
Responses:  596,241;  Total  Annual 
Hours  Requested:  2,325,449. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA’s  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 


Dated:  January  29, 1997, 

Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-2764  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  412l>-03-P 


[HSO-244-M] 


CLIA  Program;  Clinical  Laboratory 
improvement  Amendments  of  1988 — 
Denial  of  Exemption  of  Laboratories  in 
the  Commonwealth  of  Puerto  Rico 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Public  Health  Service  Act 
provides  for  the  exemption  of 
laboratories  from  the  requirements  of 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA)  if  the  State 
in  which  they  are  located  has  been 
determined  to  have  requirements  equal 
to  or  more  stringent  than  those  of  CLIA. 
Under  our  regulations,  HCFA’s  decision 
to  approve  or  deny  a  requested 
exemption  from  CLIA  requirements  is 
published  in  the  Federal  Register.  This 
notice  announces  that  a  request  fi'om  the 
Commonwealth  of  Puerto  Rico  for 
exemption  firom  CLIA  requirements  has 
been  denied: 

EFFECTIVE  DATE:  The  denial  of 
exemption  from  CLIA  was  effective  on 
October  28, 1996. 

FOR  FURTHER  INFORMATION  CALL: 

Lee  Feehely,  (410)  786-3401. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Legislative 
Authority 

Section  353  of  the  Public  Health 
Service  Act,  as  amended  by  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA),  requires  any  laboratory 
that  performs  tests  on  human  specimens 
to  meet  the  requirements  established  by 
the  Department  of  Health  and  Human 
Services.  Regulations  implementing 
section  353  of  the  Public  Health  Service 
Act  are  contained  in  42  CFR  part  493, 
Laboratory  Requirements.  Subject  to 
specified  exceptions  included  in 
subpart  D,  laboratories  must  have  a 
current  and  valid  CLIA  certificate  to  test 
human  specimens.  Section  353(p)  of  the 
Public  Health  Service  Act  provides  for 
the  exemption  of  laboratories  from  CLIA 
requirements  in  a  State  that  is 
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determined  to  have  requirements  that 
are  equal  to  or  more  stringent  than  those 
of  n.lA-  The  statute  does  not 
specifically  require  the  promulgation  of 
criteria  for  the  exemption  of  laboratories 
in  a  State.  The  authority  to  determine 
whether  a  State  qualifies  for  an 
exemption  has  been  delegated  by  the 
Secretary  to  the  Administrator  of  HCFA. 

Part  493,  subpart  E,  Accreditation  by 
a  Private,  Nonprofit  Accreditation 
Organization  or  Exemption  Under  an 
Approved  State  Laboratory  Program, 
implements  section  353(p)  of  the  Public 
Health  Service  Act.  Section  493.513 
provides  that  we  may  exempt  horn  CLIA 
requirements,  for  a  period  not  to  exceed 
6  years,  State  licensed  or  approved 
laboratories  in  a  State  if  the  State  meets 
specified  conditions. 

When  a  request  for  exemption  from 
CLIA  is  not  granted,  the  State  may 
request  a  reconsideration.  Our  policy  on 
reconsiderations  is  set  forth  in  our 
regulations  in  Part  488,  subpart  D — 
Reconsideration  of  Adverse 
Determinations-Deeming  Authority  for 
Accreditation  Organizations  and  CLIA 
Exemption  of  Laboratories  Under  State 
Programs.  Sections  488.205  and  488.207 
provide  for  the  opportunity  for  an 
informal  hearing  and  set  out  the 
informal  hearing  procedures.  The 
hearing  officer  presents  his  findings 
within  30  days  of  the  close  of  the 
hearing  (§488.209).  Section  488.211 
provides  that  the  hearing  officer’s 
decision  is  final  unless  the 
Administrator,  within  30  days  of  the 
hearing  officer’s  decision,  chooses  to 
review  that  decision.  The  Administrator 
may  accept,  reject,  or  modify  the 
hearing  officer’s  decision.  If  the 
Administrator  chooses  to  review  the 
hearing  officer’s  decision,  the 
Administrator’s  decision  becomes  the 
final  decision.  Section  488.211  provides 
that  we  will  publish,  in  the  Federal 
Register,  the  final  reconsideration 
determination. 

On  December  5, 1992,  the 
Commonwealth  of  Puerto  Rico,  which  is 
considered  a  State  for  CLIA  purposes, 
requested  exemption  from  the  CLIA 
requirements.  The  Health  Quality  and 
Standards  Bureau,  HCFA,  notifi^ 
Puerto  Rico  on  May  10, 1995  that  its 
request  was  denied.  On  July  10, 1995, 
the  Commonwealth  requested  a 
reconsideration.  A  reconsideration 
hearing  was  held  on  August  30, 1996. 
The  hearing  officer  rendered  his 
decision  on  September  27, 1996, 
affirming  the  denial  of  the  request  for 
exemption.  'The  Administrator  declined 
his  right  to  review  the  hearing  officer’s 
decision.  'Thus,  in  accordance  with 
§  488.211(a),  the  hearing  officer’s 
decision  became  the  final 


reconsideration  determination  on 
October  28, 1996. 

n.  Notice  of  Denial  of  CLIA  Exemption 
to  Laboratories  in  the  Commonwealth 
of  Puerto  Rico 

Attached  as  an  addendum  to  this 
notice  is  the  hearing  officer’s  decision 
on  the  Commonwealth  of  Puerto  Rico’s 
request  for  exemption  fix>m  CLIA. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 

Dated:  January  27, 1997. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Addendum — Reconsideration  of  the 
Commonwealth  of  Puerto  Rico’s 
Application  for  Exemption  From  CLIA 

Hearing  Officer’s  Recommended 
Decision 

I.  Background 

'The  Clinical  Laboratories 
Improvement  Amendments  of  1988  (the 
“CLIA”)  requires  that  all  laboratories 
must  be  certified  in  order  to  perform 
testing  on  human  specimens.  (Section 
353  Public  Health  Service  Act,  42  U.S.C. 
263a).  'The  Health  Care  Financing 
Administration  (the  “HCFA”)  using 
scientific  and  technical  support,  as 
needed,  from  the  Centers  for  Disease 
Control  (the  “CDC”),  Public  Health 
Service  (the  “PHS”),  administers  the 
CLIA  program  for  the  Department  of 
Health  and  Human  Services.  HCFA  has 
promulgated  regulations  containing  the 
requirements  concerning  the  Medicare, 
M^caid  and  CLIA  programs  in  42  CFR 
part  493. 

The  CLIA  statute  provides  that  “[i]f  a 
State  enacts  laws  relating  to  matters 
covered  by  [CLIA]  which  provide  for 
requirements  equal  to  or  more  stringent 
than  the  reqvtirements  of  [CLIA],  the 
Secretary  may  exempt  clinical 
laboratories  in  that  State  from 
compliance  with  (CLIA).”  42  U.S.C. 
263a(p)(2).  This  statutory  authority  is 
reflected  in  HCFA’s  regulations  which 
provide  that  HCFA  may  exempt  from 
CLIA  program  requirements  all  State- 
licensed  or  approved  laboratories  in  a 
State '  if  the  State  meets  the 
requirements  of  42  C.F.R.  493.513(a). 
Se^on  493.513(a)(1)  of  the  regulations, 
which  mirrors  42  U.S.C.  263a(p)(2), 

'  For  purposes  of  CLIA,  the  term  “state”  includes 
each  of  the  50  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin  Islands 
and  a  political  subdivision  of  a  State  where  the 
State,  acting  pursuant  to  State  law,  has  expressly 
delegated  powers  to  the  political  subdivision 
sufficient  to  authorize  the  political  subdivision  to 
act  for  the  State  in  enforcing  requirements  equal  to 
or  more  stringent  than  CUA  requirements.  42  CFR 
Section  493.2. 


explains  that  in  order  to  be  granted  an 
exemption  from  CLIA,  the  State  must 
have  in  effect  laws  that  provide  for 
requirements  equal  to  or  more  stringent 
than  condition-level  requirements.^ 
Section  493.513(a)(1). 

On  December  5, 1992,  the  Secretary  of 
Health  for  the  Commonwealth  of  Puerto 
Rico  submitted  an  application  for 
exemption  from  CLIA.  On  May  10, 1995, 
the  Commonwealth  was  notified  that  its 
application  for  CLIA  exemption  was 
denied.  3  'The  basis  for  the  denial  was  a 
determination  by  HCFA  that  several  of 
Puerto  Rico’s  personnel  standards  did 
not  meet  the  respective  CLIA  condition 
level  requirements  and  that  the 
Commonwealth’s  laboratory  licensure 
requirements,  especially  as  applied  to 
tests  performed  by  physicians,  were  less 
stringent  than  CLIA  requirements. 

By  letter  dated  July  10, 1995,  and  in 
accordance  with  §  488.201  of  the 
regulations,  the  Commonwealth 
requested  a  reconsideration  of  the 
denial  of  its  application  for  CLIA 
exemption.  At  the  same  time,  Puerto 
Rico  also  requested  permission  to 
submit  a  proposal  addressing  HCFA’s 
concerns  and  establishing  equivalencies 
with  applicable  CLIA  requirements.  The 
revised  proposal  was  sent  by  the 
Commonwealth  on  July  26, 1995.  This 
proposal  addressed  Puerto  Rico’s 
laboratory  environment  and  outlined 
proposed  changes  to  regulations 
establishing  educational  standards  for 
certain  laboratory  personnel.  On 
October  24, 1995,  the  Hearing  Officer 
then  appointed  by  HCFA  requested  that 
the  Commonwealth  submit  materials 
pertinent  to  its  request  for  exemption 
and  recommended  that  the 
Commonwealth  submit  a  complete  and 
current  application  for  exemption. 

On  December  5, 1995,  Puerto  Rico 
submitted  revised  application  materials, 
including  em  updat^  cross-walk  of  the 
Puerto  Rico  equivalents  to  the  CLIA 
regulations  together  with  complete 
addenda,  to  HCFA  for  review.  On  May 
22, 1996,  after  having  reviewed  the 
revised  application  materials,  HCFA 
again  decided  to  deny  the 
Commonwealth’s  application  for 
exemption.'*  The  Commonwealth  was 
advised  that  the  application  failed  to 
demonstrate  the  existence  of  CLIA-level 
laws  and  regulations  in  several  key 

2  Condition-level  requirements  are  dehned  as  any 
of  the  requirements  identified  as  “conditions”  in 
subparts  G  through  Q  of  Part  493.  42  CFR  Section 
493.3. 

’See  May  10, 1995,  letter  to  Dr.  Carmen  Feliciano 
de  Melecio,  Secretary  of  Health  from  Anthony  ). 
Tirone,  Director  of  the  Office  of  Survey  and 
Certification,  Health  Standards  Quality  Bureau. 

*See  May  22, 1996  letter  to  Dr.  Feliciano  firom 
Anthony  Tirone.  hereinafter  referred  to  as  the 
“denial”  or  “initial  determination.” 
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areas  including,  but  not  limited  to,  those 
identified  in  the  May  10, 1995  letter  and 
in  the  areas  of  enforcement  authority, 
proficiency  testing  and  quality 
assurance.^ 

In  accordance  with  42  CFR  §  488.201, 
et  seq.,  the  Commonwealth  requested  a 
reconsideration  of  HCFA’s  denial  of  the 
application  for  CLIA-exemption.  A 
hearing  was  scheduled  for  August  30, 
1996  to  review  each  of  the  grounds  for 
denial  identified  by  HCFA  in  making  its 
initial  determination.  In  an  effort  to 
facilitate  a  full  imderstanding  of  the 
Commonwealth’s  position  on  each  of 
those  issues,  the  Commonwealth  was 
asked  to  submit  a  Position  Paper  prior 
to  the  scheduled  hearing  date.  The 
Position  Paper  weis  submitted  and  the 
hearing  took  place,  as  scheduled,  on 
August  30, 1996  at  HCFA’s 
Headquarters  in  Baltimore,  Maryland. 

11.  Issue 

Whether  the  Commonwealth  of  Puerto 
Rico  has  submitted  evidence  in 
connection  with  its  application  for 
exemption  from  CLIA  that,  in 
accordance  with  42  U.S.C.  263a(p)(2) 
and  42  CFR  493.513(a)(1),  demonstrates 
that  it  has  in  effect  laws  that  provide  for 
requirements  equal  to  or  more  stringent 
than  condition-level  CLIA  requirements. 

///.  Discussion 

In  reaching  its  initial  determination  to 
deny  the  Commonwealth’s  application 
for  exemption,  HCFA  identified  several 
different  grounds  for  denial  in  a 
sununary  referred  to  in  and  attached  to 
the  May  22, 1996  denial  letter.  In  the 
following  discussion,  for  each  of  the 


’  The  Commonwealth  has  asked,  for  purposes  of 
rendering  a  decision  on  reconsideration,  that  the 
Hearing  Ofiicer  disregard  the  May  22, 1996  letter. 
According  to  counsel  for  the  Commonwealth, 
“Puerto  Rico  finds  this  May  22  letter  highly 
irregular”  since  it  was  issued  approximately  a  year 
after  the  May  1995,  notice  of  denial  and  it  identifies 
additional  reasons  underlying  HCFA’s  decision  to 
deny  the  application  for  exemption.  (Posiyon 
Pap>er,  pg.  10).  However,  I  note  that  by  letter  dated 
July  26, 1995,  the  Commonwealth  submitted  a  “new 
proposal”  to  “override  the  objections  stated  in 
*  *  *  (the)  May  10, 1995  (denial)  letter.”  See  July 
26, 1995  letter  to  Anthony  Tirone  from  Dr.  Carmen 
A.  Feliciano  de  Melecio.  In  that  same  letter,  the 
Commonwealth  offered  to  meet  with  HCFA  to 
discuss  the  proposed  new  standards  and  included 
“a  copy  of  the  ^al  official  docuhientation  of  the 
application  for  exemption.”  Id.  at  pg.  15.  Thus, 
while  I  agree  that  it  was  unusual  for  HCFA  to  send 
two  separate  letters  representing  initial 
determinations,  the  record  suggests  that  the  second 
letter  illustrates  HCFA’s  attempts  to  accommodate 
the  interests  of  the  Commonwealth.  HCFA  could 
have  elected  to  limit  the  Commonwealth's  recourse 
to  a  reconsideration  hearing  after  it  sent  the  May 
1995  letter.  However,  the  agency  allowed  the 
Conunonwealth  a  chance  to  buttress  its  application 
outside  of  the  reconsideration  process.  Therefore, 
for  purposes  of  this  reconsideration  determination, 

I  will  consider  in  its  entirety  the  May  22, 1996  letter 
sent  by  HCFA  to  the  Conunonwealth. 


grounds  for  denial,  I  review  the  CLIA 
requirements,  the  cited  deficiency,  and 
the  evidence  of  equivalency  offered  by 
Puerto  Rico  in  its  submissions.  Position 
Paper  and  at  the  hearing.  My  finding  of 
fact  is  provided  at  the  end  of  each 
section. 

A.  Basis  and  Scope 

Upon  review  of  the  initial  application, 
HCFA  determined  that  the 
Commonweedth  failed  to  clarify  whether 
testing  performed  in  certain  locations 
was  subject  to  the  Commonwealth’s 
laboratory  licensing  regulations.  Of 
particular  concern  was  testing  in 
physician’s  office  laboratories,  clinics, 
group  practices,  seropheresis  centers, 
non-hospital  transfusion  services,  blood 
and  blood  products  processing  centers, 
temporary  testing  sites,  such  as  health 
fairs,  and  testing  performed  during 
patient  examinations  in  a  physician’s 
office. 

The  CLIA  regulations  set  forth  the 
conditions  that  all  laboratories  must 
meet  to  be  certified  to  perform  testing 
on  human  specimens.  42  CFR  493.1.  A 
laboratory  is  defined,  in  pertinent  part, 
as  “a  facility  for  the  biological, 
microbiological,  serological,  chemical, 
immunohematological,  hematological, 
biophysical,  cytological,  pathological,  or 
other  examination  of  materials  derived 
from  the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings.”  42  CFR 
493.2. 

HCFA’s  assessment  was  that  when 
compared  with  the  CLIA  regulations, 
the  Commonwealth’s  laboratory 
regulations  did  not  clearly  show  that  all 
testing  sites  were  regulated.  The  agency 
also  viewed  as  problematic  the  issue  of 
whether  physician-operated  laboratories 
were  requiri^  to  be  licensed. 

In  its  Position  Paper,  the 
Conunonwealth  explained  that  the 
statutory  provisions  regulating  clinical 
laboratories  are  contained  in  Public  Law 
97  and  Regulation  83.  (Position  Paper, 
pg.  21).  Section  91  of  Public  Law  97 
mandates  the  issuance  of  a  license  by 
the  Secretary  of  Health  prior  to 
establishing  and  operating  clinical 
analysis  laboratories,  plasmaphereses 
centers,  seropheresis  centers  or  blood 
banks.  Similarly,  Regulation  83,  Clhapter 
2  states  that  “(n)o  entity,  be  it  a  natural 
or  jiuidical  person,  may  establish  or 
operate  a  cl^ical  analysis  laboratory,^ 


^“Clinical  Analysis”  is  deffned  broadly  as  “any 
facility,  place  or  location,  where  any  sample 
obtained  from  a  human  being  is  handled  and/or 
processed  for  the  purpose  of  it  being  tested  or 
analyzed  by  any  biological,  biophysical, 
microbiological,  serological,  immunological. 


an  anatomical  pathology  laboratory,  or  a 
Blood  Bank,  a  licensed  (sic)  ’’  issued  by 
the  Department  of  Health  is  previously 
obtained.”  Thus,  the  Commonwealth’s 
position  is  that  any  place  where  clinical 
analysis  is  performed  must  be  licensed 
and  is  subject  to  the  laboratory 
regulations.  (Position  Paper,  pg.  23).  It  is 
their  contention  that  this  includes  cases 
where  clinical  analysis  is  performed  in 
temporary  testing  sites,  such  as 
physician’s  offices  and  at  health  fairs. 

Id. 

During  the  proceedings,  testimony 
was  offered  by  witnesses  called  by  the 
Commonwealth  that  all  testing  sites  in 
Puerto  Rico  were  regulated.  (Position 
Paper,  pp.  65, 69,  74,  and  83),  'The  key 
inquiry  appears  not  to  be  who  is 
performing  the  test  but  whether  a  ' 
clinical  analysis  test  covered  by 
Regulation  83  is  being  performed.  Id.  at 
69.  In  cases  where  a  physician  elects  to 
perform  clinical  analysis  testing  in  his 
or  her  office.  Regulation  83  requires  that 
the  physician  comply  with  applicable 
licensing  reqviirements.  Id.  at  70.  In 
such  instances,  the  physician  must 
seciue  a  special  license  in  accordance 
with  Regulation  83,  (Chapter  2,  Article  I, 
sec.  3(a).  Id.  at  80. 

Based  upon  the  foregoing,  I  believe 
that  the  Commonwealth  has  sustained 
its  biuden  of  demonstrating  that  all 
laboratories  of  the  type  covered  by 
CLIA,  including  physician  operated 
laboratories,  must  be  licensed. 
Regulation  83  encompasses  all  locations 
where  clinical  analysis  is  performed  and 
explicitly  mandates  that,  as  a 
prerequisite  of  performing  such  tests,  a 
license  must  be  obtained.  While 
arguably  the  Commonwealth’s 
regulations  could  be  amended  to 
explicitly  include  physician  operated 
laboratories  in  the  list  of  covered 
laboratories,  the  regulations  currently 
are  broad  enough  to  include  physician 
operated  laboratories.  Thus,  I  disagree 
with  HCFA’s  initial  determination  that 
the  Commonwealth’s  regulations 
defining  the  scope  of  coverage  are  not  as 
broad  as  the  CLIA  regulations  and  find 
that  the  scope  is  in  fact,  equivalent. 

B.  Categories  of  Test  by  Complexity 

HCFA  determined  in  its  initial  review 
of  the  application  that  the 
Commonwealth  needed  to  provide 
clarification  and  evidence  on  how 


chemical,  hematological,  immunohematological. 
cytogenetical  or  any  other  test  of  materials  derived 
from  the  human  body  (sic)  are  performed  with  the 
purpose  of  providing  information  for  the 
prevention,  diagnostic  (sic)  and  treatment  of  any 
disease,  or  deterioration,  or  for  the  health 
evaluation  of  human  beings.”  Reg.  83,  Chpt.  1,  Art. 
m,  sec.  1. 

'' Should  likely  read  “unless  a  license.” 
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provider-performed  microscopy  (PPM) 
procedures  and  waived  tests  were 
regulated.  In  its  application,  the 
Commonwealth  indicated  that  all  tests 
were  treated  as  high  complexity  tests. 
However,  the  application  was  silent 
with  regards  to  waived  tests  and  PPM 
procedures. 

HCFA  categorizes  laboratory  tests  as 
waived  tests,  tests  of  moderate 
complexity,  including  PPM  procedures, 
or  tests  of  high  complexity.  42  CFR 
493.5.  The  type  of  OJA  certificate 
issued  is  a  function  of  what  type  of 
testing  the  laboratory  performs.  42  CFR 
493.5(c);  §  493.3.  The  CUA  regulations 
at  §§  493.15  and  493.19  explain  that 
waived  tests  include  simple  laboratory 
examinations  that  impose  no  reasonable 
risk  to  the  patient  if  done  properly 
while  PPM  procedures  are  moderately 
complex  tests  performed  by  certain 
health  care  practitioners. 

In  its  Position  Paper,  the 
Commonwealth  explained  that 
regardless  of  complexity,  all  clinical 
analysis  testing  is  regulated  in  the  same 
way.  (Position  Paper,  p.  24).  Both 
waived  tests  and  PPM  procedures  are 
included  in  the  definition  of  clinical 
analysis  testing  and  are  subject  to  the 
requirements  of  Regulation  83.  Id.  In 
other  words,  rather  than  issuing 
different  certificates  for  high- 
complexity,  waived  tests  or  PPM 
procedures,  the  Commonwealth 
regulates  all  clinical  analysis  tests  in  the 
same  way.  Similarly,  during  the  hearing, 
witnesses  for  the  Commonwealth 
reiterated  that  all  tests  in  Puerto  Rico 
were  treated  as  high  complexity  and, 
thus,  were  subject  to  the  standards 
applicable  to  bdgh  complexity  tests. 
(Position  Paper,  p.  62,  81). 

Based  upon  my  review  of  the 
Commonwealth’s  regulations  and  an 
evaluation  of  the  testimony  given  at  the 
hearing,  I  reverse  HCFA’s  finding  with 
regard  to  waived  tests  and  PPM 
procedures.  I  find  that  the 
Commonwealth’s  use  of  a  single 
criterion  for  all  tests,  which  is 
comparable  to  the  CLIA  requirement  for 
high  complexity  tests,  should  be 
recognized  as  more  stringent  than  the 
CLIA  regulations. 

C.  General  Requirements  for  Exemption 

1.  Retrospective  Review  of  Cytology 
Smears.  Section  493.513(a)(4)  of  the 
CLIA  regulations  states  that  a  State 
seeking  exemption  fiom  CLIA  must  ' 
“(demonstrate)  that  it  has  enforcement 
authority  and  administrative  structures 
and  resources  adequate  to  enforce  its 
laboratory  requirements.’’  One  of  the 
grounds  for  HCFA’s  initial  denial  of  the 
application  for  exemption  was  that  the 
Commonwealth  failed  to  demonstrate  an 


administrative  structure  and  adequate 
resources  to  arrange  for  a  retrospective 
review  of  cytology  smears  by 
appropriately  trained  individuals  if 
necessary  to  investigate  or  enforce 
cytology  requirements.  The  application 
and  materials  submitted  together  with 
the  application  were  silent  with  regard 
to  this  issue. 

In  its  Positiwn  Paper,  the 
Commonwealth  indicated  that  it  would 
develop  a  cytology  enforcement 
program  to  support  the  Laboratory 
Inspection  Division.  (Position  Paper,  p. 
25)  However,  there  was  no  indication  in 
either  the  Position  Paper  or  through 
testimony  that  there  are  current 
procedures  for  performing  retrospective 
reviews  of  c5rtology  smears  or  for  the 
investigation  and  enforcement  of 
cytology  requirements. 

Thus,  I  concur  with  HCFA’s  initial 
determination  and  find  that  the 
Commonwealth  has  not  satisfied  the 
requirements  of  §  493.513(a)(4)  insofar 
as  they  concern  retrospective  reviews  of 
cytology  smears. 

2.  Enforcement  Authority, 
Administrative  Structure,  and 
Resources.  Section  493.513(c)(3)  of  the 
CLIA  regulations  states  that  an 
appUcation  for  exemption  must  include 
“(a)  description  of  the  State’s 
enforcement  authority,  administrative 
structure  and  resources  to  enforce  the 
State  standards.’’  When  reviewing  the 
appUcation  submitted  by  the 
Commonwealth,  HCFA  determined  that 
Puerto  Rico  failed  to  submit  adequate 
information  necessary  to  evalviate  its 
enforcement  authority,  administrative 
structvue  or  resources  for  enforcement. 

In  its  Position  Paper,  the 
Commonwealth  asserted  that  the 
organizational  charts  found  in  addenda 
18  and  19  of  the  application  for 
exemption  clearly  set  forth  the 
information  required  by  §  493.513(c)(3). 
(Position  Paper,  p.  25).  Addendum  18 
simply  is  an  organizational  chart  for  the 
Office  of  the  Assistant  Secretariat  for 
Regulation  and  Accreditation  of  Health 
Facilities  for  the  Department  of  Health. 
Addendum  19  merely  represents  the 
Fiscal  Year  1994-1995  budget  for  the 
Laboratory  Division  for  the  Deptirtment 
of  Health. 

During  the  hearing,  testimony  was 
offered  with  regard  to  the  enforcement 
authority  that  could  be  exercised  by  the 
Department  of  Health.  Counsel  for  the 
Commonwealth  explained  that  the 
“Uniform  Administrative  Procedures 
Act”  (the  “UAPA”)  empowered  the 
Secretary  to  take  immediate  remedial 
action,  ex  parte,  against  laboratories 
where  there  is  a  (sic)  indication  of 
immediate  and  serious  threats  to  pubUc 
health  and  safety.  (Position  Paper,  p.  91) 


According  to  the  Commonwealth, 
section  2167  of  the  UAPA  allows  an 
agency  to  use  emergency  adjudicatory 
procedures  in  any  situation  in  which 
there  is  imminent  danger  to  the  public 
health,  safety  and  welfare.  Section  2201 
of  the  UAPA  provides  that  any 
violations  of  laws  administered  by 
agencies  shall  be  penalized  by 
administrative  fines  not  to  exceed  $5000 
for  each  violation.  With  the  exception  of 
discussing  the  UAPA,  which  is  a  statute 
of  general  application,  little  additional 
information  on  the  Commonwealth’s 
enforcement  authorities  was  provided  at 
the  hearing. 

By  contrast,  subpart  R  of  part  493  sets 
forth  detailed  requirements  relating  to 
the  use  of  intermediate  sanctions,  and 
on  the  suspension,  limitation  or 
revocation  of  laboratory  certifications. 
These  requirements  direct  the  correction 
of  deficiencies  within  a  certain  time 
period,  provide  for  alternative  sanctions 
and  set  forth  the  penalties  that  may  be 
assessed  in  the  event  a  laboratory 
operates  without  a  license. 

Neither  the  application  nor  Position 
Paper  submitted  by  the  Commonwealth 
provided  sufficient  information  to 
assess  the  scope  and  breadth  of  the 
Commonwealth’s  enforcement  authority 
as  compared  to  subpart  R  of  part  493. 
Accordingly,  I  must  concur  with 
HCFA’s  initial  determination  and  find 
that  the  Commonwealth  failed  to 
produce  adequate  evidence  concerning 
the  enforcement  authority, 
administrative  structure  and  resources 
available  in  its  laboratory  program  to 
demonstrate  that  its  requirements  are 
equal  to  or  more  stringent  than  the  CLIA 
requirements. 

3.  Cases  Involving  Immediate  and 
Serious  Jeopardy.  Section  493.513(c)(5) 
of  the  regulations  directs  a  State 
applying  for  exemption  finm  the  CLIA 
program  to  provide  information 
concerning  its  procedures  for 
responding  to  and  investigating 
complaints  against  licensed  or  approved 
laboratories.  In  its  initial  determination, 
HCFA  found  that  the  Commonwealth 
did  not  explain  how  it  would 
investigate  complaints  indicating 
possible  immediate  and  serious 
jeopardy  to  public  health. 

In  its  Position  Paper,  the 
Commonwealth  referenced  Regulation 
83,  Chapter  10,  Art.  VI,  Sec.  10  as  the 
section  identifying  procedures  for 
responding  to  and  investigating  such 
complaints.  Also  referenced  was  a  Letter 
of  Intent  dated  February  24, 1995  which 
represents  that  if  an  onsite  investigation 
or  inspection  is  required,  appropriate 
personnel  will  visit  the  facility  within 
30  days  of  receiving  the  complaint. 
(Position  Paper,  p.  25). 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5437 


I  have  considered  the  information 
submitted  by  the  Commonwealth  and 
reject  the  agency’s  determination  in  this 
regard.  I  note  that  §  493.513(c)(5)  only 
requires  a  State  to  submit  information 
on  the  State’s  procedures  for  responding 
to  emd  investigating  complaints  against 
laboratories.  This  section  of  the 
regulation  does  not  direct,  in  any  way. 
the  manner  in  which  the  State  must 
respond  to  or  investigate  any  such 
complaints.*  In  order  to  satisfy 
§  493.513(c)(5),  the  State  need  only 
include  widi  its  application  for 
exemption  this  required  information. 
Since  the  Commonwealth  included  a 
copy  of  Regulation  83  in  its  application, 
which  at  dbapter  10,  Art.  VI,  Sec.  10 
outlines  its  investigation  and  complaint 
procedures,  I  find  diat  the  plain 
requirements  of  42  CFR  493.513(c)(5) 
were  satisfied. 

4.  Documentation  Requirement. 
Section  493.513(d)  of  the  regulations 
directs  that  States  applying  for 
exemption  submit  supporting 
documentation  on  the  ability  to  furnish 
HCFA  with  electronic  data  in  ACSII 
compatible  code  and  a  statement 
acknowledging  that  it  will  notify  HCFA 
through  electronic  data  transmission  of 
certain  licensure  and  specialty  change 
events.  In  the  initial  determination, 
HCFA  found  that  Puerto  Rico  failed  to 
submit  documentation  demonstrating 
the  intent  and  ability  to  provide  HCFA 
with  this  data. 

In  a  Letter  of  Intent  dated  February 
24, 1995,  the  Commonwealth  assured 
HCFA  that  it  would  notify  HCFA  “by 
electronic  transmission  of  any 
laboratory  having  its  license  revoked, 
limited,  withdrawn  or  suspended  and/ 
or  of  all  enforcement  actions  of 
sanctions  imposed  and/or  my  changes 
in  licensing  or  inspection  requirement 
and/or  any  changes  in  specialties  and/ 
or  subsp>ecialities  of  laboratories’’ 
within  30  days  after  such  event.  The 
Letter  indicated  that  the  Commonwealth 
would  modify  the  ASPEN  system, 
currently  utilized  by  the  Medicaid 
program,  to  satisfy  this  requirement.  In 
its  Position  Paper,  the  Commonwealth 
assvued  HCFA  that  it  is  currently 
mechanizing  operations  and,  once  the 
process  is  completed,  would  be  able  to 
provide  the  necessary  information  via 


*  While  $  493.51 3(cK5)  does  not  dictate  the 
manner  of  investigation  and  response  to  complaints 
that  each  State  must  show  in  an  application  for 
exemption,  §  493.513(a)(1)  requires  a  demonstration 
of  the  existence  of  laws  at  least  comparable  with 
CLIA  condition-level  requirements.  Thus,  a  review 
of  the  State’s  process  for  investigating  and 
responding  to  complaints  must  be  done  when 
considering  how  the  State’s  enforcement  laws 
compare  with  those  set  forth  in  subpart  R  of  Part 
493.  See  discussion  at  I.  Subpart  R — Enforcement, 
section  1,  (pp.  32-34)  of  this  Decision. 


electronic  transmission.  (Position  Paper, 
pg.  25-26). 

The  regulations  at  §493. 513(d) 
specifically  require  that  at  the  time  of 
application  the  State  must  demonstrate 
its  ability  to  provide  HCFA  with 
electronic  data  in  ASCII  compatible 
code.  However,  the  Commonwealth  has 
not  been  able  to  document  its  current 
ability  to  satisfy  this  requirement. 

Hence,  I  concur  with  the  initial 
determination  of  HCFA  on  this  issue 
and  find  that  the  Commonwealth  has 
failed  to  demonstrate  an  ability  to 
furnish  HCFA  with  electronic  data  in 
the  appropriate  code  format. 

D.  Enrollment  and  Testing  of  Samples 

Section  493.801  of  the  regulations 
requires  that  each  laboratory  must  enroll 
in  a  proficiency  testing  program  that 
meets  the  criteria  of  subpart  I  of  part  493 
and  is  approved  by  HHS.  In  its  initial 
determination.  HCFA  foimd  that  the 
Commonwealth’s  proficiency  program 
was  not  HHS-approved  for  direct 
antigen  testing  in  bacteriology  and  that 
the  regulations  did  not  require  all 
licensed  laboratories  to  seek  enrollment 
with  another  HHS-approved  program  if 
the  Commonwealth  lost  its  Federal 
roval. 

he  Commonwealth  points  out  that 
Regulation  83.  Chapter  6,  Art.  I,  sec.  1(a) 
provides  that  each  institution  which 
processes  clinical  analysis  tests  must 
participate  satisfactorily  in  a  proficiency 
program  established  by  the  Department 
of  Health.  (Position  Paper,  p.  26).  The 
regulation  further  provides  that  those 
programs  must  be  accredited  by  HHS. 

Id.  As  explained  by  the  Commonwealth 
in  its  Position  Paper,  in  cases  involving 
direct  antigen  testing,  the  laboratory 
must  participate  in  an  HHS-approved 
proficiency  program.  (Position  Paper,  p. 
26) 

Based  upon  the  language  of  the 
regulations  and  the  assurances  provided 
in  the  Position  Paper,  I  reverse  the 
initial  determination  of  HCFA  on  this 
matter  and  find  that  the  Commonwealth 
has  in  efiiect  laws  equal  to  or  more 
stringent  than  42  CFR  493.801. 

E.  Referral  of  Specimens 

Section  493.1111  of  the  CLIA 
regulations  at  subsection  (b)  states  that 
referring  laboratories  may  permit  each 
testing  laboratory  to  send  the  test  result 
directly  to  the  authorized  person  who 
initially  requested  the  test.  In  its 
application,  the  Commonwealth  cited  as 
an  equivalent  regulation  its  Regulation 
83,  Clipt.  7,  Art.  IV,  sec.  2(1),  which 
states  that  the  referring  laboratory  “will 
deliver  the  original  report  sent  by  the 
testing  laboratory  directly  to  the 
physician  or  to  the  patient.’’ 


In  its  initial  determination,  HCFA 
found  that  the  Commonwealth’s 
regulation  raised  concerns  because  it 
appeared  to  allow  the  testing  report  to 
be  given  to  either  the  patient  or  to  the 
physician,  without  assuring  that  a  copy 
of  the  test  results  would  be  sent  to  the 
individual  who  initially  requested  the 
test. 

The  Position  Paper  submitted  by  the 
Ckimmonwealth  provided  additional 
information  regarding  reporting  test 
results.  (Position  Paper,  pp.  26-27) 

First,  other  subsections  of  section  2  of 
Regulation  83.  Art.  IV,  more  fully 
explain  how  referred  laboratory  tests  are 
handled  and,  at  subsection  (3),  states 
that  “(t)he  referring  institution  may 
permit  each  testing  laboratory  to  sent 
(sic)  the  test  result  directly  to  the 
physician  who  initially  requested  the 
test.’’  Id.  Secondly,  the  Commonwealth 
cites  section  1(a)  of  the  same  Article, 
which  provides  that  “(a)ll  laboratory 
report  (sic)  must  be  sent  promptly  to  the 
authorized  physician  who  requested 
said  test.’’  (Position  Paper,  p.  27) 
Testimony  also  was  given  to  clarify  that 
all  laboratory  reports  are  sent  to  the 
physician  ordering  the  test.  (Position 
Paper,  p.  109) 

Thus,  based  upmn  the 
Commonwealth’s  current  regulations,  I 
reject  the  initial  determination  of  HCFA 
and  find  that  the  Commonwealth  has  in 
effect  laws  which  are  equal  to  those  set 
forth  at  42  CFR  493.1111. 

F.  Quality  Control  Issues 

1.  Control  Procedures.  Section 
493.1218(f)(1)  of  the  regulations  directs 
each  laboratory,  as  jjart  of  its  routine 
control  procedures,  to  check  each  batch 
or  shipment  of  reagents,  discs,  stains, 
antisera  and  identification  systems 
when  prepared  or  opened  for  positive 
and  negative  reactivity,  as  well  as 
graded  reactivity. 

In  both  its  application  and  its  Position 
Paper,  the  Commonwealth  cites  to  its 
comparable  regulation.  Regulation  83, 
Chapter  8,  Article  IV,  sec.  1(a)(6). 
(Position  Paper,  p.  28).  That  section 
provides  that  each  laboratory  will 
“(v)erify  each  lot  and  delivery  of 
reagents,  media  (if  applicable),  disks, 
stains,  antiserums,  and  identification 
systems  when  they  are  prepared  or 
0]>ened  for  positive  or  negative 
reactions.’’  However,  in  its  initial 
determination,  HCFA  noted  that  the 
Commonwealth’s  requirements  fell 
short  of  the  requirements  of 
§  493.1218(f)(1)  since  they  do  not 
require  laboratories  to  check  for  graded 
reactivity,  if  applicable. 

Similarly,  §  493.1218(f)(3)  requires 
that  laboratories  check  fluorescent 
stains  for  positive  and  negative 
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reactivity  each  time  of  use,  unless 
otherwise  specified  in  subpart  K  of  part 
493.  The  Commonwealth’s  regulations 
on  this  aspect  of  reagent  and  supply 
checks  requires  laboratories  to  ^e^ 
fluorescent  stains  for  reactivity  each 
time  of  use.  unless  otherwise  indicated. 
Reg.  83,  Chpt.  VIII,  Art.  IV,  sec.  1(a)(8). 

In  its  Position  Paper,  the 
Commonwealth  aclimowledged  that  the 
current  regulations  do  not  require 
laboratcnies  to  check  for  graded 
reactivity  or  to  check  fluorescent  stains 
for  positive  and  negative  reactivity  each 
time  of  use.  (Position  Paper,  p.  28)  In 
order  to  resolve  the  lack  of  regulations 
equivalent  to  paragraphs  (1)  and  (3)  of 
§  493.1218(f),  the  Commonwealth  has 
offered  to  amend  its  regulations.  Id. 

Notwithstanding  the  offer  to  amend 
the  deficient  regulations,  since  they 
currently  do  not  include  such 
requirements,  I  must  concur  with  the 
initial  determination  made  by  HCFA.  I 
find  that  the  Commonwealth’s 
regulations  on  control  procedures  are 
not  equivalent  to  the  corresponding 
CLIA  requirements  set  forth  at 
§§  493.1218(f)(1)  and  493.1218(f)(3). 

2.  Syphilis  Serology.  In  order  to  meet 
the  quahty  control  requirements  for 
syphilis  serology,  the  current  CLIA 
regulations  at  section  493.1239  state  that 
a  laboratory  must  comply  with 
applicable  requirements  including,  as 
relevant  here,  employing  positive  and 
negative  controls  that  evaluate  all 
phases  of  the  test  system  to  ensure 
reactivity  and  uniform  dosages.  In  the 
initial  determination,  the 
Commonwealth  was  advised  that  it 
needed  to  show  evidence  to  assure 
HCFA  that  its  regulations  met  this 
specific  requirement.  However,  neither 
in  its  Position  Paper,  which  set  out  in 
great  detail  SARAFS  Quality  Control 
Specific  Requirements,  nor  in  testimony 
offered  at  the  hearing,  was  the 
Commonwealth  able  to  identify  a 
specific  regulatory  provision  that 
indicated  that  it  required  laboratories  to 
use  positive  and  negative  controls  in  all 
phases  of  the  syphilis  serology. 

(Positicm  Paper,  pp.  28-30;  Testimony, 
pp.  106-107). 

Hence,  ba^d  upon  the  application. 
Position  Paper  and  the  testimony 
offered  at  the  hearing,  I  must  concur 
with  the  initial  determination  made  by 
HCFA.  1  find  that  the  Commonwealth 
has  failed  to  demonstrate  that  it  has 
regulations  in  place,  comparable  to  42 
CFR  493.1239,  whidi  require 
laboratories  to  employ  positive  and 
negative  controls  diat  evaluate  all 
phases  of  syphilis  testing. 

3.  Urinalysis  Testing,  m  order  to  meet 
the  quality  control  requirements  for 
urinalysis,  §  493.1251  of  the  regulations 


states  that  the  laboratory  must  comply 
with  the  applicable  requirements  in 
§§493.1201  through  493.1221.  In  its 
application,  the  Commonwealth 
indicated  that  it  requires  facilities  to 
comply  with  all  applicable  general 
quality  control  and  routine  chemistry 
requirements  as  well  as  additional 
requirements  for  urinalysis.  However, 
HCFA’s  initial  review  suggested  that 
these  requirements  appeared  to  conflict. 

'The  Position  Paper  submitted  by  the 
Commonwealth  clarified  the  apparent 
inconsistency  and  explained  that 
institutions  must  comply  with  general 
quality  controls  and  routine  chemistry 
requirements.  (Position  Paper,  p.  30).  In 
addition,  certain  positive  controls  and 
confirmatory  tests  must  be  run  for 
urinalysis.  Id.  I  believe  that  this 
explanation  clears  up  the  inconsistency 
noted  by  HCFA  and,  thus,  I  find  that  the 
Commonwealth  has  demonstrated  the 
existence  of  regulatory  requirements 
equal  to  those  set  forth  at  42  CFR 
493.1251, 

G.  Personnel  Qualifications 

At  the  outset,  I  must  note  that  the 
issues  relating  to  the  personnel 
qualifications  have  b^n  the  most 
contentious.  The  Commonwealth,  HCFA 
and  CDC  have  spent  a  significant 
amount  of  time  discussing  the 
educational  and  training  levels  for  key 
laboratory  personnel.  The 
Commonwealth  has  suggested  in  its 
Position  Paper  that  Puerto  Rico  has 
distinct  sociological  and  economic 
limitations  that  should  militate  in  favor 
of  establishing  different  educational 
qualifications  for  laboratory  personnel. 
(Position  Paper,  pp.  1-9)  However,  as  I 
coimscled  the  Commonwealth  in  the 
hearing,  the  discretion  granted  to  the 
Hearing  Officer  in  CLIA  reconsideration 
hearings  is  limited.  See  42  CFR  488.201, 
et  seq.  Accordingly,  my  decision  must 
be  based  on  whether  the 
Commonwealth  can  cite  existing 
regulations  or  laws  that  represent 
criteria  or  standards  equal  to  or  more 
stringent  than  those  required  by  CLIA. 
So(iopolitical,  economic  nor  cultural 
differences  may  not  be  considered.  It  is 
also  inappropriate  for  me  to  consider 
proposed  laws  that  would  amend  the 
Commonwealth’s  laws. 

The  Commonwealth  also  argues  that 
applying  the  CLIA  standards  strictly, 
especially  as  regards  personnel 
quahfications,  does  not  allow  a 
consideration  of  whether  the 
Commonwealth’s  laws  demonstrate 
“equivalency”  with  CLIA.  (Position 
Paper,  p.  9)  As  used  in  the  CLIA 
regulations,  “equivalency”  means  that: 

An  accreditation  organization’s  or  a  State 
laboratory  program’s  requirements,  taken  as  a 


whole,  are  equal  to  or  more  stringent  than  the 
CLIA  requirements  established  by  HCFA, 
taken  as  a  whole.  It  is  acceptable  for  (a) 

*  *  •  State  laboratory  program’s 
requirements  to  be  organized  differently  or 
otherwise  to  vary  from  the  CLIA 
requirements,  as  long  as  (1)  all  of  the 
requirements  taken  as  a  whole  would  provide 
at  least  the  same  protection  as  the  CLIA 
requirements  taken  as  a  whole;  and  (2)  a 
finding  of  noncompliance  with  respect  to 
CLIA  requirements  taken  as  a  whole  would 
be  matched  by  a  finding  of  noncompliance 
with  the  *  *  *  State  requirements  as  a 
whole. 

Thus,  the  term  “equivalency”  as 
defined  in  §  493.2  of  the  regulations 
requires  a  consideration  of  the  entirety 
of  the  State’s  program  and  a 
consideration  of  whether  the  same 
protections  provided  by  CLIA  would  be 
provided  under  that  State’s  program. 
Accordingly,  it  would  be  inappropriate 
to  use  “equivalency”  as  a  tool  to 
measure  whether  or  not  a  particular 
standard  or  reqiiirement  is  present  in  a 
State’s  program  when  compared  with 
CLIA.  Instead,  it  is  necessary  to  evaluate 
the  totality  of  the  State’s  program 
consonant  with  the  scope  and  intent  of 
CLIA. 

That  said,  I  will  now  address  the 
specific  personnel  requirements  at  issue 
in  the  Commonwealth’s  apolication. 

1.  Laboratory  Director,  i  fie 
regulations  at  §  493.1443  set  forth  the 
qualifications  for  laboratory  directors. 
'The  laboratory  director  must  be 
qualified  to  manage  and  direct  the 
laboratory  personnel,  to  perform  certain 
tests  and  be  eligible  to  be  an  operator  of 
a  laboratory  within  the  requirements  of 
subpart  R.  Subsection  (b)  of  §  493.1443 
specifies  the  educational  criteria 
necessa:7  for  laboratory  directors  and 
states,  in  pertinent  part,  that  the 
laboiatory  director  must  (1)  be  a 
licensed  doctor  of  medicine  or 
osteopathy  and  certified  in  anatomic  or 
clinical  pathology,  or  both;  (2)  be  a 
licensed  doctor  of  medicine,  osteopathy, 
or  podiatric  medicine  and  have  either  at 
least  one  year  of  laboratory  training 
during  medical  residency  or  two  years 
experience  directing  or  supervising  high 
comple»ty  testing;  or,  (3)  hold  an 
earned  doctoral  degree  in  chemical, 
physical,  biological  or  clinical 
laboratory  science  and  be  certified  by 
specified  licensing  organizations. 
Section  493.1443.  Provision  is  made  in 
the  regulations  for  “grandfathering”  in 
laboratory  directors  who  qualified  and 
served  as  such  on  or  before  February  28, 
1992. 

The  Commonwealth’s  current 
regulations  do  not  establish  educational 
criteria  for  laboratory  directors  that  are 
at  all  comparable  to  those  set  forth  in 
§  493.1443.  HCFA  was  advised  in 
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correspondence,  and  testimony  was 
offered  in  the  hearing,  that  the 
Commonwealth  would  be  willing  to 
amend  its  existing  regulations  to 
establish  new  qualihcations  equivalent 
to  CLIA.  However,  as  of  the  date  of  the 
hearing,  such  action  has  not  been  taken 
by  the  Commonwealth. 

Consequently,  I  must  concur  with  the 
initial  determination  reached  by  HCFA. 

I  find  that  the  personnel  requirements 
for  laboratory  directors  in  the 
Commonwealth  of  Puerto  Rico  are  not 
equal  to  or  more  stringent  than  those  set 
forth  in  section  §  493.1443. 

2.  Technical  Supervisor.  Section 
493.1447  mandates  that  laboratories 
performing  high  complexity  testing 
must  have  a  technical  supervisor  who 
meets  the  qualification  requirements  of 
§  493.1449  and  who  provides  technical 
supervision  in  accordance  with 
§493.1451.  Section  493.1449  requires 
that  laboratories  employ  one  or  more 
persons  quahfied  by  education  and 
either  training  or  experience  to  provide 
technical  supervision  for  each  of 
specialties  and  subspecialties  of  service 
in  which  the  laboratory  performs  high 
complexity  tests  or  procedures.  In 
§  493.1449  the  education  and 
experience  qualifications  differ  based 
upon  the  types  of  procedures  and  tests 
that  the  laboratory  performs. 

The  Conunonwealth  was  notified  by 
HCFA  in  May  1995,  that  the  standards 
set  forth  in  its  existing  regulations  for 
laboratory  supervisors,  when  compared 
with  those  reqviired  by  CLIA  for  the 
various  types  of  laboratory  testing,  were 
insufficient.  More  specifically,  HCFA 
explained  that 

For  most  specialties,  CLIA  requires 
individuals  with  a  bachelor’s  degree  to  have 
4  years  training/experience  in  the  specialty 
with,  if  applicable,  a  minimum  of  6  months 
experience  in  a  subspecialty.  Although 
Puerto  Rico  requires  an  individual  with  a 
bachelor’s  degree  to  have  5  years  experience, 
two  of  which  should  be  supervisory,  there  is 
no  requirement  for  the  experience  to  be  in 
the  specialty/subspecialty.  In  addition,  CLIA 
requires  a  technical  supervisor  of 
histocompatibility  or  clinical  cytogenetics  to 
have  at  minimum  a  doctoral  degree  and  4 
years  of  specific  training  or  experience,  or 
both.  PR  [sic]  allows  an  individual  with  a 
bachelor’s  degree  in  medical  technology  and 
specialized  training  *  *  *  to  serve  as  a 
technical  supervisor  in  these  specialties. 

The  Commonwealth  never  disputed 
HCFA’s  characterization  of  the  apparent 
differences  in  qualifications  for 
technical  supervisors.  Instead,  the 
Commonwealth  asserted  that  “the 
nature  of  the  practice  of  laboratory 
testing  in  Puerto  Rico  is  very  different 


from  that  on  the  mainland”  ^  and  offered 
to  change  its  regulations  on  technical 
supervisor  qualifications  “in  order  to 
upgrade  this  particular  personnel 
standard  to  the  C.L.I.A.  standard” 
contingent  of  the  approval  of  Puerto 
Rico’s  request  for  exemption.  (Position 
Paper,  p.  16  and  Feficiano  letter). 

However,  as  discussed  at  the  outset, 
the  requirements  for  exemption  from 
CLIA  are  clear.  In  order  to  be  granted  an 
exemption,  the  State  must  demonstrate 
the  current  existence  of  laws  that 
represent  standards  equal  to  or  more 
stringent  than  CLIA  condition  level 
requirements.  An  offer  to  change 
existing  regulations  at  sometime  in  the 
future  to  meet  the  “CLIA  standard”  is 
insufficient. 

Accordingly,  I  must  concur  with  the 
initial  determination  reached  by  HCFA 
with  regard  to  the  technical  supervisors 
qualifications.  I  find  that  the 
qualifications  for  technical  supervisor 
represent  a  condition-level  requirement 
and  that  the  Commonwealth  has  not 
produced  existing  regulations 
demonstrating  the  existence  of 
standards  equal  to  or  more  stringent 
than  those  required  by  493.1447. 

3.  Clinical  Consultants.  Section 
493.1453  requires  that  all  laboratories 
performing  ffigh  complexity  testing 
must  have  a  clinical  consultant  meeting 
the  requirements  of  §  493.1455  and  who 
provides  clinical  consultation  in 
accordance  with  §  493.1457. 

In  its  application,  the  Commonwealth 
stated  that,  with  the  exception  of 
hospital  laboratories,  it  did  not  require 
laboratories  to  have  a  clinical 
consultant.  On  this  basis,  HCFA  made 
an  initial  determination  that  the 
Commonwealth  did  not  demonstrate 
that  it  had  laws  equal  to  or  more 
stringent  than  the  CLIA  regulations 
regarding  clinical  consultants. 

In  the  Feliciano  letter  and  in  the 
Position  Paper,  the  Commonwealth 
argues  that  clinical  consultants  have  no 
role  in  Puerto  Rico  since  the  clinical 
laboratories  use  the  physician  who 
orders  the  test  as  the  clinical  consultant. 
(Position  Paper,  p.  19;  Feliciano  letter, 
p.  7).  The  Commonwealth  believes  that 
requiring  independent  clinical 
consultants  interferes  with  the 
physician-patient  relationship  and 
could  cause  ethical  conflicts.  Id. 
However,  notwithstanding  these 
concerns,  the  Commonwealth  has 
offered  to  amend  its  regulations  to 
include  a  requirement  relating  to 
clinical  consultants  if  the  request  for 
exemption  is  granted. 


’  July  26, 1995  Letter  from  Dr.  Carmen  A 
Feliciano  de  Melecio  to  Anthony  ).  Tirone. 


As  discussed  above,  a  future  offer  to 
amend  the  regulations  to  meet  or  exceed 
CLIA  requirements  may  not  be 
considered  in  a  request  for  CLIA 
exemption.  Thus,  on  the  issue  of 
clinical  consultants,  1  concur  with  the 
determination  reached  by  HCFA.  I  find 
that  the  Commonwealth  has  failed  to 
demonstrate  that  it  has  in  effect 
regulations  regarding  clinical 
consultants  that  are  equal  to  or  more 
stringent  than  those  required  by 
§493.1453. 

4.  General  Supervisor — Cytology. 
Section  493.1467  sets  as  a  condition- 
level  standard  for  the  subspecialty  of 
cytology,  that  the  laboratory  must  have 
a  general  supervisor  who  meets  the 
qualification  requirements  of  section 
493.1469  and  who  provides  supervision 
in  accordance  with  section  493.1471.  In 
reviewing  the  Commonwealth’s 
submission.  HCFA  noted  that  the 
application  failed  to  address  certain 
requirements  for  cytology  general 
supervisors,  including  the  requirement 
that  the  individual  have  at  least  three 
years  of  full-time  experience  as  a 
cytotechnologist  within  the  preceding 
ten  years. 

In  its  Position  Paper,  the 
Commonwealth  concedes  that  its 
regulations  at  Regulation  83,  Chpt.  5, 
Art.  rV,  Sec.  1(a)(5)  do  not  mandate  that 
cytology  general  supervisors  have  the 
same  niimber  of  years  of  experience  as 
a  cytotechnologists.  (Position  Paper,  pg. 
31).  To  resolve  this  deficiency,  the 
Commonwealth  offers  to  amend  their 
regulations  to  correct  this  “oversight.” 
Id. 

As  stated,  a  future  offer  to  amend 
regulations  to  meet  or  exceed  CLIA 
standards  can  not  be  considered  when 
evaluating  a  request  for  exemption.  The 
Commonwealth  acknowledges  that  its 
current  regulations  establishing  the 
qualifications  for  cytology  general 
supervisors  are  not  equal  to  the  CLIA 
regulations.  Thus,  I  concur  with  the 
initial  determination  reached  by  HCFA 
and  find  that  the  Commonwealth  has 
failed  to  document  the  existence  of 
regulations  equal  to  or  more  stringent 
than  those  set  forth  at  §  493.1467. 

5.  Cytotechnologists.  Section 
493.1483(b)(4)  of  the  CLIA  regulations 
requires  that  cytotechnologists  seeking 
the  benefit  of  ffie  “grandfathering” 
provisions  must  have  completed  two 
years  of  full-time  supervised  experience 
in  cytotechnology  before  January  1, 
1969.  Section  493.1483(b)(5),  in  turn, 
allows  an  individual  to  be 
“grandfathered”  in  if,  on  or  before 
September  1, 1994,  they  had  two  years 
of  full-time  experience  within  the 
preceding  five  years  under  the 
supervision  of  a  physician  and  on  or 
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before  September  1, 1995,  either  have 
graduated  from  an  accredited 
cytotechnology  school  or  become 
certified  in  cytotechnology. 

HCFA  informed  the  Commonwealth 
as  one  of  the  grounds  for  denial  that 
their  personnel  quahfications  for 
cytotechnologists  wanting  to  be 
“grandfathered”  into  the  program  were 
less  stringent  than  these  CLIA 
requirements.  Specifically,  HCFA  noted 
that  the  regulations  cited  by  the 
Commonwealth  did  not  require  an 
additional  two  years  of  full-time 
supervised  experience  in  cytology 
before  January  1, 1969.  The 
Commonwealth’s  regulations  also  did 
not  require  an  individual  to  have 
graduated  from  cytotechnology  school 
or  have  certification  in  addition  to 
possessing  the  requisite  munber  of  years 
of  full-time  experience. 

In  responding  to  these  issues  in  its 
Position  Paper,  the  Conunonwealth  did 
not  dispute  the  existence  of  a  difierence 
in  qualifications.  The  Commonwealth 
avers  that  the  applicable  provisions  in 
Regulation  83,  C^pt.  5,  Art.  fV,  sec. 
1(a)(5)  contains  an  error,  causing  one  to 
read  these  quahfications  in  the 
alternative  rather  than  as  cumulative, 
that  will  be  corrected  at  some  time  in 
the  future.  (Position  Paper,  p.  31). 

However,  to  the  extent  that  the 
language  of  the  current  regulatory 
provision  is  lacking  when  compared  to 
§§  493.1483(b)(4j  and  (b)(5),  I  concur 
with  the  determination  reached  by 
HCFA.  I  find  that  the  Commonwealth 
has  failed  to  demonstrate  the  existence 
of  regulations  setting  forth 
cytotechnologist  qu^fications  equal  to 
or  more  stringent  than  those  required  by 
§§  493.1483(b)(4)  and  (b)(5). 

6.  Testing  Personnel.  §493.1487 
requires  that  laboratories  performing 
hi^  complexity  testing  have  a  sufficient 
number  of  individuals  meeting  the 
quahfication  requirements  of  §493.1489 
to  handle  the  volume  and  complexity  of 
testing  performed.  The  qualification 
stand^s  set  forth  at  section  493.1489 
apply  to  all  individuals  performing  such 
hi^  complexity  testing.  In  its  initial 
determination,  HCFA  stated  that  the 
Conunonwealth  did  not  provide 
assurances  that  individuals  given 
special  licenses,  such  as  hemodialysis 
technicians,  nursing  persoimel  and 
emergency  medical  technicians,  would 
have  to  meet  these  CLIA  level  standards. 
The  Conunonwealth  has  stated  that  all 
testing  performed  in  the  Conunonwealth 
is  breath  as  high  complexity  testing. 
Thus,  even  individuals  granted  special 
licenses  by  the  Commonwealth  would 
need  to  possess  qualifications  equal  to 
or  more  stringent  than  those  set  forth  at 
§493.1489. 


The  Commonwealth  cites  Regulation 
83,  Chapter  2,  Section  2  as  the  currently 
applicable  regulation  governing  the 
qualifications  of  individuals  accorded 
special  Ucenses.  That  regulation  allows 
a  laboratory  to  undertake 
responsibilities  for  training  personnel 
working  under  a  special  license  and 
allows  the  laboratory  to  certify 
proficiency  through  a  written  and 
practical  tests.  (Position  Paper,  p.  32). 
However,  there  is  no  indication  that 
these  individuals  are  required  to 
complete  any  accredited  laboratory 
training  program  or  that  they  must 
attain  any  particular  educational  level. 

By  contrast,  §  493.1489  of  the  CLIA 
regulations  sets  forth  in  detail  the 
licensing,  accxeditation  and  educational 
requirements  for  personnel  who  perform 
hi^  complexity  testing.  Nothing  in  the 
documentation  provided  by  the 
Commonwealth  represents  similar 
regulatory  requirements. 

The  Commonwealth  states  in  its 
Position  Paper  that  “the  personnel 
authorized  imder  special  license  to 
perform  certain  testing  shall  either 
comply  with  Puerto  Rico’s  stricter 
testing  personnel  requirements  or  at  a 
minimum,  comply  with  the  less 
stringent  C.L.I.A.  requirements.” 
(Position  Paper,  pp.  31-31.)  However,  as 
with  other  personnel  qualification 
requirements,  the  Commonwealth’s 
proposed  memner  of  assuring  the 
application  of  such  standards  is  by 
tal^g  regulatory  action  in  the  future. 

Thus,  I  agree  with  the  determination 
made  by  HCFA  regarding  the 
qualifications  for  testing  personnel.  I 
find  that  the  Conunonwealth  has  not 
produced  evidence  of  existing 
regulations  that  are  equal  to  or  more 
stringent  than  the  CLIA  regulations  on 
testing  personnel  qualifications  set  forth 
at  §493.1489. 

H.  Comparison  of  Test  Results 

Section  493.1709  of  the  regulations 
provides  that  if  a  laboratory  performs 
tests  that  are  not  included  in  a 
proficiency  testing  program,  the 
laboratory  must  have  a  system  for 
verifying  the  accruacy  of  its  test  results 
at  least  twice  a  year.  Upon  reviewing  the 
Conunoiiwealth’s  application,  HCFA 
determined  that  it  failed  to  demonstrate 
the  existence  of  an  equivalent 
lation. 

its  Position  Paper,  the 
Commonwealth  draws  our  attention  to 
the  text  of  Regulation  83,  Art.  XI,  Chpt. 
9,  sec.  5(b),  (Position  Paper,  p.  34.)  That 
section,  which  is  entitled  “Evaluation  of 
the  Comparison  of  the  Test  Results,” 
states  in  pertinent  part  that  “(t)he 
Institution  must  develop  mechanisms  to 
verify  the  accuracy  and  reliability  of  the 


processed  tests  through  different 
methods  at  least  twice  a  year.” 

However,  the  Commonwealth 
acknowledges,  and  we  must  note,  that 
this  regulation  does  not  specifically 
require  that  laboratories  maintain  the 
accuracy  of.  a  testing  procedure  at  least 
two  times  a  year  for  tests  for  which 
proficiency  testing  is  not  available.  In 
order  to  ensiue  that  its  regulations 
correspond  more  closely  with 
§  493.1709,  the  Commonwealth  has 
offered  to  amend  its  regulations 
accordingly. 

This  change,  necessary  to  ensure  that 
the  Commonwealth  has  in  effect  a  law 
equal  to  or  more  stringent  than 
§  493.1709,  has  not  yet  been  made. 

Hence,  I  concur  with  the  initial 
determination  of  HCFA  and  find  that 
the  Commonwealth  has  not  satisfied  the 
requirements  of  §  493.513(a)  with  regard 
to  the  comparison  of  test  results. 

I.  Subpart  R — Enforcement 

3.  Relationship  of  Proprietor  to 
Owner/Operator.  When  apprising  the 
Commonwealth  of  its  initial 
determination,  HCFA  generally  noted 
that  “(t)he  relationship  of  the  proprietor 
to  the  owner/operator  is  unclear.  This  is 
important  because,  imder  CLIA,  certain 
consequences  to  the  owner-operator  of  a 
laboratory  occur  when  the  laboratory 
loses  its  certificate.”  No  particular 
section  of  the  CLIA  regulations  was 
cited  and  no  additional  information  on 
the  “consequences”  at  issue  was 
provided  in  the  notice  of  denial.  Indeed, 
other  than  the  above-cited  two 
sentences,  there  is  no  indication  that  the 
Commonwealth  was  advised  of  the 
specific  basis  for  HCFA’s  problems  with 
the  manner  in  which  the 
Commonwealth  defined  the  duties  of 
the  proprietor/owner. 

Section  493.1840(a)(8)  allows  HCFA 
to  initiate  adverse  actions  to  suspend, 
limit  or  revoke  any  CLIA  certificate  if 
the  laboratory’s  owner  or  operator, 
within  the  preceding  two  year  period, 
owned  or  operated  a  laboratory  that  had 
its  CLIA  certificate  revoked.  An 
“owner”  is  defined  at  §  493.2  as  “any 
person  who  owns  any  interest  in  a 
laboratory  except  for  an  interest  in  a 
laboratory  whose  stock  and/or  securities 
are  publicly  traded.”  Section  493.2 
defines  an  “operator”  as  the  “individual 
or  group  of  individuals  who  oversee  all 
facets  of  the  operation  of  a  laboratory 
and  who  bear  primary  responsibility  for 
the  safety  and  reliability  of  the  results 
of  all  specimen  testing  performed  in  that 
laboratory.” 

By  comparison,  the  Commonwealth 
uses  the  term  “proprietor”  or  “owner” 
to  mean  the  person  to  whom  a  license 
is  issued  for  the  operation  of  a 
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laboratory.  Reg.  83,  Art.  HI,  (51).  The 
“supervisor”  of  the  laboratory  is 
identified*  as  the  “(pjerson  in  charge  of 
ensuring  that  the  operation  and/or 
administrative  procedures  are 
performed  in  compliance  with  the 
established  standmds  of  the 
institution.”  Id.  at  (58).  The  laboratory 
“director”,  in  turn,  is  the  “(pjerson  in 
charge  of  a  facility  in  which  any  type  of 
clinical  analysis,  pathological  study 
and/or  Blood  Bank’s  service  is 
provided.”  Id.  at  (15). 

While  there  apparently  is 
incongruence  between  the  terms  used  in 
the  CLIA  regulations  and  the 
Commonwealth’s  regulations,  the  initial 
determination  did  not  explain  the  basis 
for  HCFA’s  concerns  in  anything  but  the 
vaguest  form.  Perhaps  because  of  this 
failure  to  specify  the  nature  of  the 
problem  insofar  as  concerns 
“proprietors,”  “owners,”  and 
“operators,”  the  Commonwealth  did  not 
address  this  issue  in  its  Position  Paper. 

It  is  also  noteworthy  that  HCFA  did 
not  actively  solicit  additional  guidance 
on  how  the  Conunonwealth  allocated 
duties  between  proprietors,  owners  and 
operators  diuing  the  hearing. 

Hence,  because  the  Commonwealth 
was  not  fully  apprised  of  the  natiue  of 
HCFA’s  concerns  with  regard  to  the 
issue  of  the  duties  of  proprietors, 
owners  and  operators,  I  have  elected  to 
disregard  this  issue  in  reaching  a 
decision  in  this  reconsideration. 

2.  Ensuring  Timely  Correction  of 
Deficiencies.  The  Commonwealth  was 
informed  by  HCFA  that  one  of  the 
groimds  for  the  initial  determination  to 
deny  the  request  for  exemption  fiom 
CLIA  was  that  the  application  failed  to 
explain  fully  how  the  Commonwealth 
enforced  the  timely  correction  of 
deficiencies.  More  specifically,  the 
Commonwealth  was  advised: 

(T)he  ability  to  take  enforcement  action  in 
cases  of  imm^iate  and  serious  jeopardy 
before  the  laboratory  receives  a  hearing  must 
be  demonstrated.  The  Commonwealth  must 
provide  information  concerning  the  type  of 
sanction  imposed,  time  frames  for  correction, 
and  the  actions  taken  when  deficiencies  are 
not  corrected  for  *  *  *  immediate  and 
serious  threat  to  public  health  and  safety; 
condition  level  deficiencies,  and  deficiencies 
below  the  condition  level. 

Thus,  HCFA’s  evaluation  of  the 
application  for  exemption  indicated  a 
dearth  of  basic  information  necessary  to 
establish  the  existence  of  adequate 
enforcement  measures. 

In  its  Position  Paper,  the 
Commonwealth  overlooks  an 
opportimity  to  educate  us  regarding  this 
importemt  aspect  of  the  basis  for  denial 


'°See  May  22, 1996  Denial  Letter. 


and  instead  merely  references  simdry 
regulations  and  laws,  without 
meaningful  explemation  on  how  the 
laws  and  regulations  respond  to  the 
concerns  identified  in  the  initial  denial. 
(Position  Paper,  p.  34)  However, 
testimony  was  given  during  the  Hearing 
that  may  help  explain  how  the 
Commonwe€dth  knits  together  these 
various  laws  to  fashion  enforcement 
proceedings.  We  will  use  this  testimony 
to  attempt  to  respond  to  the  particular 
concerns  identified  by  HCFA  in  its 
initial  determination. 

As  stated,  HCFA  generally  noted  that 
the  Commonwealth  needed  to 
demonstrate  the  ability  to  take 
prehearing  enforcement  action  in  cases 
of  immediate  and  serious  jeopardy.  To 
respond  to  this  deficiency,  the 
Commonweeilth  refers  us  to  Regulation 
83,  Chapter  10,  Art.  VI,  sec.  10,  which 
explains  the  procedures  the  Department 
may  use  in  cases  where  there  is  an 
existing  situation  which  is  imminently 
dangerous  to  the  health,  safety  and  well 
being  of  the  public.  While  this 
regulation  is  imprecise,  it  does 
demonstrate  an  ability  to  take 
enforcement  action  in  such  cases,  and 
when  read  together  with  other  parts  of 
Regulation  83,  such  as  Chapter  2  and 
Chapter  4,  would  seem  sufficient  to 
respond  to  the  first  concern  expressed 
by  HCFA. 

Testimony  offered  at  the  hearing  also 
pointed  to  the  UAPA  as  an  important 
element  of  the  Commonwealth’s 
enforcement  authority.  Section  2167  of 
the  UAPA  allows  an  agency  to  take 
immediate  action  in  cases  involving 
threats  to  the  public  health.  Witnesses 
for  the  Commonwealth  explained  that 
these  proceedings  are  ex  parte  and  an 
order  addressing  the  threat  may  be 
issued  by  the  S^retary  of  the 
Department  of  Health  after  receipt  of  a 
complaint.  (Testimony,  pp.  90-91).  If  a 
laboratory  ignores  the  Swretary’s  order, 
the  Department  of  Law  may  petition  the 
court  for  an  injunction  diluting  the 
laboratory  to  close.  (Testimony,  p.  91). 

We  note  that  the  UAPA  and  Ae 
relevant  provisions  of  Regulation  83 
were  cit^  in  the  Crosswalk  submitted 
by  the  Commonwealth  together  with  its 
application.  However,  it  is  also  apparent 
that  the  testimony  offered  at  the  Hearing 
helped  explain  how  these  various  laws 
should  be  read  together.  Based  upon  the 
information  I  have  reviewed.  I  must 
partially  reverse  the  determination  of 
HCFA  insofar  as  concerns  this  aspect  of 
the  initial  determination.  I  find  that  the 
Commonwealth  has  produced 
documentation  demonstrating  the 
ability  to  take  prehearing  enforcement 
actions  in  cases  of  immediate  and 
serious  jeopardy. 


HCFA  also  foimd  lacking  the 
Commonwealth’s  submission  of 
documentation  concerning  sanctions, 
time  frames  for  corrections  and  actions 
taken  when  deficiencies  are  not 
corrected  for  all  levels  of  deficiencies. 
Again,  because  the  Commonwealth 
relies  upon  several  regulations  to 
address  enforcement  and  did  not 
prepare  a  Crosswalk  that  corresponded 
exactly  to  the  CLIA  regulations, 
appraising  the  sufficiency  of  the 
Commonwealth’s  laws  has  been 
difficult.  However,  we  believe  that  a 
very  close  reading  of  the  documentation 
submitted  with  the  initial  application, 
including  sections  not  exphcitly 
identified  by  the  Commonwealffi, 
provides  some  of  the  information 
needed  by  HCFA. 

Regulation  83,  Chpt.  2,  Art.  VII  sets 
forth  the  principal  sanctions; 
suspension,  revocation  or  limitation  of 
tests.  Puerto  Rico  also  has  alternative 
sanctions  such  as  plans  of  correction, 
explained  at  Regulation  83,  Chpt.  4.  Art. 
in,  sec.  1(f),  and  civil  monetary 
penalties,  set  forth  at  section  2201  of  the 
UAPA  and  Regulation  83,  Chpt.  2,  Art. 
Vin.  A  civil  suit,  seeking  immediate 
closing  of  a  laboratory,  may  be 
commenced  in  cases  of  immediate 
jeopardy  and  criminal  prosecution  may 
be  sou^t  in  cases  involving  intention^ 
violations.  Reg.  83.  Chpt.  2,  Arts.  IX  and 
X.  Thus,  with  the  exception  of  State 
onsite  monitoring,  the  Commonwealth 
has  in  efiect  laws  that  correspond 
generally  to  the  CLIA  regulations  at 
section  493.1806. 

However,  although  these  laws  exist, 
they  nevertheless  fail  to  address  certain 
key  elements  and  are,  in  some  instances, 
less  stringent  than  the  CLIA  regulations. 
For  example,  the  regulations  do  not 
address  the  amount  of  time  a  laboratory 
is  given  to  make  corrections.  Although 
Regulation  83,  Chpt.  4,  Art.  HI,  Section 
1(f)  explains  that  deficiency  reports  are 
issued  ten  days  after  an  inspection 
discloses  deficiencies  and  indicates  that 
correction  plans  must  be  submitted  by 
the  laboratories,  the  regulations  do  not 
specify  when  the  laboratory  must 
complete  any  noted  corrections.  Neither 
do  the  regulations  make  clear  that  the 
Commonwealth  may  send  someone  to 
visit  the  laboratory  at  any  time  to 
evaluate  progress  in  correcting  noted 
deficiencies.  See  §  493.1820(aX 

Similarly,  while  the  Commonwealth 
has  in  effect  laws  that  allow  for  the 
assessment  of  civil  monetary  penalties 
for  certain  violations,  the  amoimts  are 
markedly  less  than  those  authorized 
under  the  CLIA  regulations.  As  stated, 
section  2201  of  the  UAPA  allows  the 
imposition  of  an  administrative  fine  of 
up  to  $5,000  for  each  violation  of  the 
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agency’s  regulations  and  has  been  cited 
by  the  Commonwealth  as  the  key 
penalty  provision  for  cases  involving 
immediate  jeopardy.  However,  this  must 
be  comptared  with  42  CFR 
493.1834(d)(2)  which  allows  HCFA  to 
impose  a  penalty  amoimt  horn  $3,050  to 
$10,000  per  day  of  noncompliance  or 
per  violation  for  condition  level 
deficiencies  that  represent  immediate 
jeopardy. 

I^tly,  with  the  exception  of 
information  provided  concerning  cases 
of  immediate  jeopardy,  the 
Commonwealth  cannot  be  said  to  have 
submitted  comprehensible 
dociunentation  of  what  actions  are  taken 
when  less  severe  deficiencies  are  not 
corrected. 

In  summary,  while  I  disagree  with 
HCFA’s  initid  determination  that  the 
Commonwealth  did  not  demonstrate  an 
ability  to  take  enforcement  action  in 
cases  of  immediate  and  serious 
jeopardy,  1  concur  with  their  assessment 
that  the  Commonwealth  did  not 
adequately  explain  certain  key  aspects 
of  their  enforcement  proceedings.  I  find 
that  the  Commonwealth  has  not 
demonstrated  the  existence  of 
regulations  to  ensure  the  timely 
investigation  of  and  correction  of 
deficiencies.  I  also  find  that  the  amount 
of  civil  monetary  penalties  that  the 
Commonwealth  may  assess  in  cases  of 
immediate  and  serious  jeopardy  is 
insufficient  when  compart  to  the  CLIA 
regiilations.  For  these  reasons,  I  find 
that  the  Commonwealth  has  failed  to 
document  the  existence  of  regulations 
equal  to  or  more  stringent  than 
§  493.1820  of  the  CI.TA  regulations. 

3.  Laboratory  Registry.  Section 
493.1850  of  the  regulations  requires 
HCFA  to  make  available  once  a  year 
specific  information  that  is  usefiil  in 
evaluating  the  performance  of 
laboratories.  *1116  regulation  explicitly 
mandates  that  this  information  include 
a  list  of  laboratories  convicted  under 
laws  relating  to  fraud  and  abuse,  false 
billing,  or  kickbacks.  In  its  initial 
determination,  HCFA  foimd  that  the 
Commonwealth  did  not  evidence  the 
existence  of  a  regulation  or  law  that 
would  require  it  to  make  available  to 
physicians  and  the  public,  via  HCFA,  a 
list  of  laboratories  convicted  of  firaud 
and  abuse,  false  billing,  or  kickbacks, 
under  Puerto  Rican  law." 

The  Commonwealth  in  its  Position 
Paper  indicates  that  it  does  not  have  any 
information  about  any  laboratory 
convicted  imder  Puerto  Rican  laws 


"  See  also  §  493.513(d),  which  requires  exempted 
States  to  provide  HCFA  with  certain  information, 
including  license  approvals,  revocations,  sanctions 
and  vrithdrawals. 


sanctioning  fraud  and  abuse,  false 
billing  or  Idckbacks.  (Position  Paper,  p. 
34).  As  concerns  its  future  duty  to  report 
pursuant  to  §  493.1850,  the 
Commonwealth  “guarantees” 
submission  of  such  information  and  the 
future  amendment  of  its  regulations,  if 
necessary.  (Position  Paper,  p.  34). 

We  are  unsure  of  how  one  should 
interpret  the  Commonwealth’s  lack  of 
information  in  this  regard.  One 
interpretation  is  that  there  have  been  no 
laboratories  in  the  Commonwealth  of 
Puerto  Rico  have  been  convicted  of 
fraud  and  abuse,  false  billing  or 
kickbacks.  Another  interpretation  is  that 
the  Secretary  does  not  obtain 
information  or  maintain  a  record  of  the 
disposition  of  fraud  and  abuse,  false 
billing  or  kickback  cases  involving 
laboratories. 

In  any  event,  to  the  extent  that  the 
CLIA  regulations  specifically  require 
disclosure  of  this  information  to  the 
public,  any  State  seeking  exemption 
from  CLIA  must  show  the  existence  of 
a  corresponding  reporting  mechanism. 

As  conceded  by  the  Commonwealth,  it 
does  not  currently  have  regulations  that 
require  it  to  collect  and  submit  this  data 
to  HCFA.  Without  such  cvirrent 
regulations,  1  have  no  alternative  but  to 
concur  with  the  initial  determination 
reached  by  HCFA.  For  the  above-noted 
reasons,  I  find  that  the  Commonwealth 
has  failed  to  demonstrate  the  existence 
of  a  regulation  equal  to  or  more 
stringent  than  the  CLIA  regulation 
requiring  laboratory  registry. 

rV.  Findings 

After  imdertaking  an  exhaustive  and 
complete  review  of  the  documentation 
submitted  by  the  Commonwealth  in 
connection  with  its  application  for 
exemption,  HCFA  determined  that 
Puerto  Rico  did  not  satisfy  the 
requirements  of  §  493.513(a)(1)  and 
could  not  be  granted  exemption  from 
CLIA.  I  have  considered  the  record, 
supplementary  information  provided  by 
the  Commonwealth,  the  Position  Paper 
and  testimony  in  preparing  this 
decision.  I  hereby  m^e  the  following 
findings: 

1.  Section  493.513  of  the  regulations 
sets  forth  the  general  requirements  for 
States  seeking  exemption  from  CLIA 
program  requirements. 

2.  Subsection  493.513(a)(1)  provides 
that  HCFA  may  grant  a  State  exemption 
from  CLIA  if  the  State  has  in  effect  laws 
that  provide  for  requirements  equal  to  or 
more  stringent  than  CLIA  condition- 
level  requirements. 

3.  'The  application  for  exemption  and 
supporting  doounentation  submitted  by 
the  Commonwealth  of  Puerto  Rico  was 
evaluated  by  HCFA  using  this  standard. 


4.  In  fourteen  instances  involving 
condition-level  requirements,  HCFA 
properly  determined  that  the 
Commonwealth  was  unable  to 
demonstrate  the  existence  of  laws 
providing  for  requirements  equal  to  or 
more  stringent  than  the  CLIA 
regulations.  These  deficiencies  have 
b^n  thoroughly  discussed  in  this 
decision. 

Legal  Conclusion 

For  the  reasons  discussed  herein,  and 
based  upon  the  above-referenced 
findings  of  fact,  I  conclude  that  the 
initial  determination  reached  by  HCFA 
to  deny  the  Commonwealth  of  Puerto 
Rico’s  application  for  exemption  from 
CLIA  was  consistent  with  the  applicable 
laws  and  regulations.  It  is  recommended 
that  the  initial  determination  denying 
the  Commonwealth’s  application  for 
CLIA  exemption  be  affirmed. 

Dated:  September  27, 1996. 

Richard  W.  Besdine, 

Hearing  Officer,  Health  Care  Financing 
Administration. 

(FR  Doc.  97-2761  Filed  2-4-97;  8:45  am] 
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Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice. 

SUMMARY:  'The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  (“the 
Program”),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington.  D.C. 
20005,  (202)  219-9657.  For  information 
on  HRSA’s  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injiury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A35,  Rockville,  MD  20857, 
(301)  443-6593. 
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SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRS  A.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conations  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  HRSA  on  October 
10, 1996  through  December  30, 1996. 

Section  2112(b)(2)  also  provides  that 
the  special  master  “shall  afford  all 
interested  persons  £ui  opportunity  to 
submit  relevant,  written  information” 
relating  to  the  following: 

1.  The  existence  of  evidence  “that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  descril^d  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,”  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injvuy,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by”  one  of 
the  vaccines  referred  to  in  the  Table,  or 


(b)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significamt 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine”  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master’s  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
Avith  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  “For  Further 
Information  Contact”),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court’s  caption  (Petitioner’s  Name  v. 
Secretary  of  Health  and  Hiunan 
Services)  and  the  docket  nvunber 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Sarah  Jean  Busby  on  behalf  of  Payton 
Elizabeth  Helms,  Kennett,  Missouri, 
Court  of  Federal  Claims  Number  96- 
0628  V 

2.  Kimberly  Berg  on  behalf  of  Ryan  Berg, 
Deceased,  Salt  Lake  Qty,  Utah,  Court 
of  Federal  Claims  Number  96-0630  V 

3.  Alberta  Wagner  and  Derrick  Shaw  on 
behalf  of  Eric  N.  Shaw,  Kingstree, 
South  Carolina,  Court  of  Federal 
Claims  Number  96-0638  V 

4.  Elizabeth  Watson.  Waldorf,  Maryland. 
Court  of  Federal  Claims  Nmnber  96- 
0639  V 

5.  Tina  and  Gene  Albert  Simpson  on 
behalf  of  Gene  Albert  Simpson,  Jr., 
English,  Indiana,  Coiut  of  Federal 
Claims  Number  96-0643  V 

6.  Nicholas  Francis  DeLouis  on  behalf  of 
Amanda  Rachel  Ingebretson,  San 
Antonio,  Texas,  Court  of  Federal 
Claims  Number  96-0655  V 

7.  Catherine  Colluro,  Woodmere,  New 
York,  Court  of  Federal  Claims  Number 
96-0662  V 

8.  Kathleen  Kiutzhall,  Glens  Falls,  New 
York,  Court  of  Federal  Claims  Number 
96-0669 V 

9.  Teary  Evaline  Gardner.  North  Fort 
Myers,  Florida,  Court  of  Federal 
Cleums  Number  96-0679  V 


10.  Kristen  Matheny  on  behalf  of 
Kaitlyn  Rose  Ma^eny,  Woodford, 
Illinois,  Court  of  Federal  Claims 
Number  96-0722  V 

11.  Jane  and  Stephen  Miller  on  behalf  of 
Sarah  Miller,  Boulder,  Colorado, 

Court  of  Federal  Claims  Number  96- 
0727  V 

12.  Joanne  DeRobertis  on  behalf  of  Dean 
Wesley  DeRobertis,  Deceased,  West 
Chester,  Pennsylvania,  Court  of 
Federal  Claims  Number  96-0746  V 

13.  Michelle  Kelleher  on  behalf  of 
Jennifer  Dawn  Bieliauskaus,  Jersey 
City,  New  Jersey,  Court  of  Federal 
Claims  Number  96-0747  V 

14.  Michelle  Emmer-Gilbank  on  behalf 
of  Dakota  Emmer,  Deceased  Baraboo, 
Wisconsin,  Court  of  Federal  Claims 
Number  96-0761  V 

15.  Susan  and  Gaylen  Weil  on  behalf  of 
Anthony  Ehiane  Weil,  Shenandoah, 
Iowa,  Court  of  Federal  Claims  Niunber 
96-0762  V 

16.  Breggett  and  Terrence  Rideau  on 
behalf  of  Terrence  Carl  Rideau, 
Bedford,  Texas,  Court  of  Federal 
Claims  Nmnber  96-0765  V 

17.  Angela  and  Aaron  Hill  on  behalf  of 
Arielle  Hill.  Jacksonville,  Florida, 
Court  of  Federal  Claims  Number  96- 
0783  V 

18.  Mary  Zwinn  on  behalf  of  Kaitlyn 
Zwinn,  LaGrange,  Illinois,  Court  of 
Federal  Claims  Number  96-0785  V 

19.  Angela  Ward  and  Duane  Booden  on 
behalf  of  Alysa  Booden,  Deceased, 
Andrews  Air  Force  Base,  Maryland, 
Court  of  Federal  Claims  Niunber  96- 
0789  V 

20.  Patricia  and  Michael  Sawinski  on 
behalf  of  Kaitlyn  Sawinski,  Melrose 
Park,  Illinois,  Com!  of  Federal  Claims 
Number  96-0796  V 

21.  Carmen  Heller  on  behalf  of  Isaiah 
Jones,  Deceased,  Cuyahoga  Falls, 
Ohio.  Court  of  Federal  Claims 
Number  96-0797  V 

22.  Tawny  and  Robert  Buck  on  behalf  of 
Quincy  Mason  Buck,  Wrangell, 
Alaska,  Com!  of  Federal  Claims 
Number  96-0802  V 

23.  Chatie  Bantug  Cruz,  San  Diego, 
California,  Court  of  Federal  Claims 
Number  96-0820  V. 

Dated;  Januaiy  30, 1997. 

Giro  V.  Sumaya, 

Administrator. 

IFR  Doc.  97-2867  Filed  2-4-97;  8:45  am] 
BILLING  CODE  4160-1S-P 

Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Programs 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Standing  Notice  of  Availability 
of  Funds  for  Health  Professions 
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F*reparatory,  Pregraduate  and  Indian 
Health  Professions  Scholarship 
Programs  for  Fiscal  Years  (FY)  1997, 
1998,  and  1999. 

SUMMARY:  The  Indian  Health  Service 
(MS)  announces  the  availability  of 
approximately  $3,578,200  to  hmd 
s^olarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  1997 
awards.  Similar  amoimts  are  anticipated 
to  be  available  in  FY  1998  and  FY  1999. 
These  programs  are  authorized  by 
section  103  of  the  Indian  Health  Care 
Improvement  Act  (MCIA),  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713, 
and  by  Pub.  L.  102-573. 

The  Indian  Health  Scholarship 
(Professions),  authorized  by  section  104 
of  the  MCIA,  Pub.  L.  94-437,  as 
amended  by  Pub.  L.  100-713,  and  by 
Pub.  L.  102-573,  has  approximately 
$7,475,645  available  for  FY  1997 
awards.  Similar  amoimts  are  anticipated 
to  be  available  in  FY  1998  and  FY  1999. 

Scholarships  under  the  three 
programs  will  be  awarded  utilizing  the 
Notice  of  Grant  Award,  form  PHS- 


5152-1  (Rev.  7/92).  For  academic  year 
1997-1998, 1998-1999,  and  1999-2000, 
full-time  and  part-time  scholarships  will 
be  funded  for  each  of  the  three 
scholarship  programs. 

The  Indian  Health  Professions 
Preparatory  Scholarship  is  listed  as  No. 
93-123  in  the  Office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Indian  Health 
Professions  Pregraduate  Scholarship  is 
listed  as  No.  93.971,  and  the  Indian 
Health  Scholarship  (Professions)  is 
listed  as  No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Commvmity-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000,  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

DATES:  The  application  deadline  is  April 
1  of  each  year.  If  April  1  falls  on  the 
week-end,  the  application  will  be  due 
on  the  following  Monday.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
appropriate  Scholarship  Coordinator  on 
the  deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calUng  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  MS  856,  856-2  through 
856-8,  815,  816,  818,  and  F-01  throu^ 
L^4  (approved  imder  OMB  No.  0917- 
0006,  expires  12/31/97). 


IHS  area  office  and  states/locality  sen/ed 


Scholarship  coordinator/address 


Aberdeen  Area  IHS:  Iowa,  Nebraska,  North  Da¬ 
kota,  South  Dakota. 

Alaska  Area  Native  Health  Service:  Alaska  , _ 

Abuquerque  Area  IHS:  Colorado,  New  Mexico 

Bemkjji  Area  IHS:  lINrKxs,  Indiana,  Michigan, 
Minnesota,  Wisconsin. 

Billings  Area  IHS:  Montana,  Wyoming . . 

California  Area  IHS:  California,  Hawaii . 

NashviHe  Area  IHS:  Alabama,  Arkansas,  Corv 
necticut.  Delaware,  Florida,  Georgia,  Kerv 
tucky,  Louisiana.  Maine,  Maryland,  Massa- 
chuMtts,  Mississippi,  District  of  Columbia, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  Vermont, 
Virginia,  West  Virginia. 

Navajo  Ar^  IHS:  Arizona,  New  Mexico,  Utah  .. 

Oklahoma  City  Area  IHS:  Kansas,  Missouri, 
Oklahoma. 

Phoenix  Area  IHS:  Arizona,  Nevada,  Utah _ 

Portland  Area  IHS:  Idaho,  Oregon,  WasNngton 


Ms.  Connie  Maine,  Scholarship  Coordinator,  IHS  Aberdeen  Area,  Federal  Building,  1 15  4th  Av- 
eruje,  SE.,  Aberdeen,  SD  57401,  Tele:  605-226-7553. 

Ms.  Rose  Jerue,  Scholarship  Coordinator,  IHS  Alaska  Area,  250  Gambell  Street  Anchorage, 
Alaska  99501,  Tele:  907-257-1307. 

Ms.  Alvina  Waseta,  Scholarship  Coordinator,  IHS  Albuquerque  Area.  505  Marquette,  NW., 
Suite  1502,  Albuquerque,  NM  87102,  Tele:  505-248-5405. 

Ms.  Barbara  Fairbanks,  sicholarship  Coordinator,  IHS  Bemidji  Area,  214  Federal  Building, 
Bemidji,  MN  56601,  Tele:  218-759-3415. 

Mr.  San^  Macdonald,  Scholarship  Coordinator.  IHS  Billings  Area,  P.O.  Box  2143,  2900  4th 
Avenue,  North.  Billings,  MT  59103-6601,  Tele:  406-247-7210. 

Ms.  Gail  M.  Taylor,  Scholarship  Coordinator.  IHS  California  Area,  1825  BeH  Street— Suite  200, 
Sacramento,  CA  95825-4202,  Tele:  916-566-7001. 

Mr.  Steven  Holder,  Scholarship  Coordinator,  IHS  Nashville  Area,  711  Stewarts  Ferry  Pike. 
Nashville,  TN  3721 4-2634,  Tele:  61 5-736-2431 . 


Ms.  Rosalirxla  Allison,  ScholarsNp  Coordinator,  IHS  Navajo  Area,  P.O.  Box  9020,  Window 
Rock.  AZ  86515,  Tele:  ,520-871-1358. 

Ms.  Barbara  Roy,  Scholarship  Coordinator,  IHS  Oklahoma  City  Area,  3625  NW.,  56th  Street, 
Five  Corporate  Plaza.  Oklahoma  City,  OK  73102-3477,  Tele:  405-951-3939. 

Mr.  Eric  LaRose,  Scholarship  Coordinator.  IHS  Phoenix  Area,  3738  N.  16th  Street— Suite  A, 
Phoenix,  AZ  85016-5981,  Tele:  602-640-2066. 

Ms.  Darlene  Marcellay,  Scholarship  Coordinator,  IHS  Portland  Area,  1220  SW  3rd  Street,  Rm. 
315,  Portland.  OR  97204-2892,  Tele:  503-326-2-2019. 


Tucson  Area  IHS:  Arizona,  Texas 


Mr.  Cecil  Escalante,  Scholarship  Coordinator,  IHS  Tucson  Area,  7900  S.J.  Stock  Road,  Tuc¬ 
son.  AZ  85746,  Tele:  520-295-2478. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  appUcation  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Ms.  Patricia  L^McCoy, 
Chief.  Scholarship  Branch.  Indian 


Health  Service,  Twinbrook  Metro  Plaza, 
Suite  100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland,  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll  free 
number.)  For  grants  information,  contact 
Ms.  Margaret  Griffiths,  Acting  Grants 
Scholarship  Coordinator,  Grants 


Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Room  100, 12300 
Twinbrook  Parkway,  Rockville, 
Maryland,  20852;  Telephone  301-443- 
0243.  (This  is  not  a  toll-free  number.) 
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SUPPLEMENTARY  INFORMATION:  The 
Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
are  authorized  by  section  103  of  the 
IHCIA,  Pub.  L.  94-437,  as  amended  by 
Pub.  L.  96-537,  Indian  Health  Care 
Amendments  of  1980;  Pub.  L.  100-^713, 
Indian  Health  Care  Amendments  of 
1988;  and  Pub.  L.  102-573,  Indian 
Health  Care  Amendments  of  1992. 

The  Indian  Health  Professions 
Scholarship  Grant  Program,  formerly 
authorized  by  section  3381  of  Public 
Health  Service  Act  (42  U.S.C.  254r).  is 
now  authorized  by  section  104  of  the 
IHCIA.  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988,  Pub.  L.  100- 
713,  Pub.  L.  102-573,  Indian  Health 
Care  Amendments  of  1992. 

A.  General  Program  Purpose 

These  grant  programs  are  intended  to 
encourage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
heedth  professions  to  serve  Indians. 

B.  Eligibility  Requirements 

1.  the  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  l^n  accepted  for 
enrollment  in  a  compensatory,  pre¬ 
professional  general  education  course  or 
cxirriculum.  Support  is  limited  to  2 
years  for  full-time  students  and  the  part- 
time  equivalent  of  2  years  not  to  exceed 
4  years  for  part-time  students. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA.  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  l^n  accepted  for 
enrollment  or  are  enroll^  in  an 
accredited  pregraduate  program  leading 
to  a  baccalaureate  degree  in  pre¬ 
medicine  or  pre-dentistry.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  by  part-time 
students. 

3.  The  Indian  Health  Scholarship 
(Professions)  may  be  awarded  only  to  an 
individual  who  is  a  member  of  a 
federally  recognized  tribe  as  provided 
by  section  104,  4(c),  and  4(d)  of  the 
IHCIA.  Membership  in  a  tribe 
recognized  only  by  a  state  does  not  meet 
this  statutory  requirement.  To  receive  an 
Indian  Health  Sdiolarship  (Professions) 
an  otherwise  eligible  individual  must  be 
enrolled  in  an  appropriately  accredited 


school  and  pursuing  a  course  of  study 
in  a  health  profession  as  defined  by 
section  4(n)  of  the  IHCIA.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

Awards  for  the  Indian  Health 
Scholarships  (Professions)  will  be  made 
in  accordance  with  42  CFR  36.330. 
Recipients  shall  incur  a  service 
obligation  prescribed  imder  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  which  shall  be  met  by 
service: 

(1)  in  the  Indian  Health  Service; 

(2)  in  a  program  conducted  imder  a 
contract  or  compact  entered  into  under 
the  Indian  Self-Determination  Act; 

(3)  in  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  in  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Piursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  104-313), 
a  recipient  of  an  Indian  Health 
Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338c  of  the  Pubhc  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(i)  is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  serves  the  tribe  in  which  the 
recipient  is  enrolled. 

In  summary,  all  recipients  of  the 
Indian  Health  Scholarship  (Professions) 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  to  served 
at  a  facility  determined  by  the  Director, 
MS,  consistent  with  fflClA,  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713, 
and  Pub.  L.  102-573. 

C.  Fuad  Availability 

Both  part-time  and  full-time 
scholarship  awards  will  be  made  in 
accordance  with  regulations  at  42  CFR 
Part  36.320,  incorporated  in  the 
application  materials,  for  the  Health 
professions  Preparatory  Scholarship 
Program  for  Indians  and  42  CFR  Part 
36.370,  incorporated  in  the  application 
materials,  for  the  Health  Professions 
Pregraduate  Scholarship  Program  for 
Indians.  Approximately  238  awards,  100 


of  which  are  continuing,  will  be  made 
under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  Indians  in 
each  fiscal  year  covered  by  this  standing 
annoimcement.  The  awards  are  for  10 
months  in  duration  and  the  average 
award  to  a  full-time  student  is 
approximately  $15,000.  In  FY  1997, 
approximately  $1,500,000  is  available 
for  continuation  awards  and 
approximately  $2,078,200  is  available 
for  new  awards.  Pending  the  availability 
of  funds,  similar  amounts  are 
anticipated  to  be  available  in  FY  1998 
and  FY  1999. 

Approximately  393  awards,  179  of 
which  are  continuing,  will  be  made 
under  the  Indian  Health  Scholarship 
(Professions)  Program  in  each  of  the 
fiscal  years  covered  by  this 
aimouncement.  Awards  will  be  made  to 
both  full-time  and  part-time  students. 
The  awards  are  for  12  months  in 
duration  and  the  average  award  to  a  full¬ 
time  student  is  for  approximately 
$19,000.  In  FY  1997,  approximately 
$3,401,000  is  available  for  continuation 
awards,  and  $4,074,645  is  available  for 
new  awards.  Pending  availability  of 
funds,  a  similar  amount  is  anticipated 
for  FY  1998  and  FY  1999. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college/university.  Documentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  full-time 
status. 

D.  Criteria  for  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1.  Needs  of  the  IHS.  Applicants  are 
considered  for  scholarship  awards  based 
on  their  desired  career  goals  and  how 
these  goals  relate  to  current  Indian 
health  manpower  needs.  Applications 
for  each  he^th  career  category  are 
reviewed  and  ranked  separately. 

2.  Academic  Performance.  Applicants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  applicant’s  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgment  of 
the  applicant’s  achievement.  H^th 
Professions  applicants  with  a 
cumulative  CPA  below  2.0  are  not 
eligible  to  apply- 

3.  Facult^mployer 
Recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
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members  and  current  and/or  former 
employers  regarding  the  applicant’s 
potential  in  the  chosen  health  related 
professions. 

4.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  (Career  Goals. 
Applicants  must  provide  a  brief  written 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant’s  narrative  will  be  judged  on 
how  well  it  is  written  and  content. 

5.  Applicants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  the  freshmen  and  sophomores. 

E.  Priority  Categories 

Regulations  at  42  CFR  Part  36.304 
provide  that  the  IHS  shall,  from  time  to 
time,  publish  a  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  Indian  Health  Professions  Preparatory 
and  Pregraduate  Scholarship  and  Indian 
Health  Scholarships  (Professions). 
Section  104(b)(1)  of  the  IHCIA,  as 
amended  by  the  Indian  Health  Care 
Amendmmit  of  1988,  Pub.  L.  100-713, 
authorizes  the  IHS  to  determine  specific 
health  professions  for  which  Indian 
Health  Scholarships  will  be  awarded.  ■ 
The  list  of  priority  health  professions 
that  follow,  by  scholarship  program,  are 
based  upon  the  needs  of  the  IHS,  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives,  for 
additional  service  by  specific  health 
profession. 

1.  Health  Professions  Preparatory 
Scholarship  Scholarships.  (Below  is  the 
list  of  disciplines  to  be  supported  and 
priority  is  based  on  academic  level) 

A.  Pre-Accounting. 

B.  Pre-Dietetics. 

C.  Pre-Medical  Technology. 

D.  Pre-Nursing. 

E.  Pre-Pharmacy. 

F.  Pre-Physical  Therapy. 

G.  Pre-Soaal  Work  Qr  and  Sr 
undergraduate  Years). 

2.  Health  Professions  Pregraduate 
Scholarships.  (Below  is  the  list  of 
disciplines  to  be  supported  and  priority 
is  ba^d  on  academic  level:  Senior, 
Junior,  Srahomcxe,  Freshman) 

A.  Pie-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Scholarships 
(Professions).  (Below  is  a  list  of 
disciplines  to  be  supported  and  priority 


is  based  on  academic  level,  unless 
specified:  Graduate,  Senior,  Junior, 
Sophomore,  Freshman) 

A.  Accounting. 

B.  Associate  Degree  Nurse. 

C.  Chemical  IDependency  Coimseling. 

D.  Counseling  Psychology:  Ph.D.  only. 

E.  Computer  Science:  B.S. 

F.  Dentistry. 

G.  Dietician:  B.S. 

H.  Health  Education:  Masters  level 
only. 

I.  Health  Records:  A.R.T.  and  R.R.T. 

J.  Medical  Technology:  B.S.  • 

K.  Medical  Social  Work:  Masters  level 
only. 

L.  Medicine:  Allopathic  and 
Osteopathic. 

M.  Nurse  Practitioner:  R.N.A.  and 

F.N.P. 

N.  Nurse  Midwife:  C.N.M. 

O.  Nvuse:  B.S.* 

P.  Nurse:  M.S.* 

(Priority  consideration  will  be  given  to 
Registered  Nurses  employed  by  the  Indian 
Health  Service;  in  a  program  assisted  under 
a  contract  entered  into  imder  the  Indian  Self- 
Determination  Act;  or  in  a  program  assisted 
imder  Title  V  of  the  Indian  Health  Care 
Improvement  Act.) 

Q.  Optometry. 

R.  Para-Optometric. 

S.  Pharmacy:  B.S. 

T.  Physician  Assistant:  B.S. 

U.  Physictd  Therapy. 

V.  Po^atry:  D.P.M. 

W.  PubUc  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health  in 
specialty  areas  such  as  Dietetics  and 
Community  Development  in  health). 

X.  Public  Health  Nutrition:  Masters 
level  only. 

Y.  Radiologic  Technology:  Certificate, 
Associate,  and  B.S. 

Z.  Respiratory  Therapy:  Associate. 

AA.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  effective  for  the 
applicants  for  the  three  academic  years 
covered  by  this  standing  annoimcement. 
These  priorities  will  remain  in  effect 
until  superseded. 

Dated:  January  29, 1997. 

Midiael  H.  TruJiUo, 

Assistant  Surgeon  General,  Director. 

(FR  Doc.  97-2817  Filed  2-4-97;  8:45  am] 
BHJJNG  CODE  4t6a-16-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comrnent  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportimity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  the  SAMHSA  Reports 
Clearance  Officer  on-(301)  443-8005. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
colle^ed;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 
Aimual  Program  Performance  Report — 
Revision — ^The  PAIMI  Act  (P.L.  99-319) 
authorized  funds  to  support  activities 
on  behalf  of  individuals  with  mental 
illness.  Recipients  of  this  formula  grant 
program  are  required  by  law  to  annually 
report  their  activities  and 
accomplishments  to  include  the  number 
of  individuals  served,  types  of  facilities 
involved,  types  of  activities  imdertaken 
and  accomplishments  resulting  from 
such  activities.  This  summary  must  also 
include  a  separate  report  prepared  by 
the  PAIMI  Advisory  Coimcil  descriptive 
of  its  activities  and  as^ssment  of  the 
operations  of  the  protection  and 
advocacy  system.  The  annual  burden 
estimate  is  as  follows: 


Number  of 
respondents 

Number  of 
responses 
per  re- 
spondem 

Hours  per 
response 

Total  hour 
burden 

Annual  Program  Perlormance  Report . 

Activities  and  aocomolishments  . . . . 

56 

1 

43 

(35) 

(3) 

2,408 

(1,960) 

(168) 

Performance  outcomes . . . . . . ! . 
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Number  of 
resporxjents 

Number  of 
responses 
per  re¬ 
spondent 

Hours  per 
response 

Total  hour 
burden 

FxpAivtA  report  . . . 

mggm 

(2) 

(2) 

(1) 

'  10 

(112) 

(112) 

(56) 

560 

RiHiget  .  . . . 

Priority  Rtatoment  . 

l|i|||ii|i||i||l 

Advisory  Council  Report . . . 

56 

1 

Total  . . 

2,968 

■ilillllllllllilllfl 

1  ■■liililiilllliilil 

Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  30, 1997. 

Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  97-2798  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT . 

[Docket  No.  FR-8569-N-03] 

Notice  of  Proposed  Information 
Collection  for  Public  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  7, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Mildred  M.  Hanunan,  Reports  Liaison 
Ofilcer,  Public  and  Indian  Housing, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 

Room  4238,  Washington,  D.C.  20410- 
5000.  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
dociunents.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35,  as  amended). 

TUs  Notice  is  soliciting  comments 
fit>m  members  of  the  public  and  affected 
agencies  concerning  ^e  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
ii^ormation  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Public  Housing 
Agency  Project  Proposal. 


OMB  Control  Number:  2577-0033. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  and  on 
occasion,  local  officials,  turnkey 
developers  and  private  owners  will 
complete  HUD-prescribed  forms  to 
provide  information  on  projects  which 
will  be  developed  pursuant  to  HUD 
regulations  24  CFR  part  941.  The 
information  will  provide  HUD  with 
sufficient  information  to  enable  a 
determination  that  funds  should  or 
should  not  be  reserved  or  a  contractual 
commitment  made  for  project 
development. 

Form  Numbers:  HUD-51971-1,  HUD- 
52482,  HUD-52483-A,  HUD-52485, 
HUEL-52651-A. 

Members  of  affected  public:  State  or 
Local  Government,  business  or  other  for 
profit. 

Estimation  of  the  total  n  umber  of 
hours  needed  to  prepare  the~ information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  334  respondents, 
one-time  responses,  three  hour  average 
per  response,  4,635  total  reporting 
burden  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter 
35,  as  amended. 

Dated:  January  28, 1997. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

BILUNQ  CODE  4210-a3-M 
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Offor  of  Sate  of  D*P*rtnwni  of  Housing  OMB  Approval  No.  2577-0033  (Exp.  900^) 

n  •'***  Urban  Dovolopmont 

Roal  Proporty  office  of  PubUc  and  Indian  Housing 

PubSc  rapoilktg  burdan  for  thb  coleciiQn  of  intormation  a  asltnudad  to  averaM  1 .5  hours  per  resporwa,  irtciu(flng  the  lime  for  reviewing  instruclior»,  searching  exislirig 
data  sources,  gafoeiing  and  rnainiaining  the  data  needed,  and  completing  ana  reviewing  the  ooReclion  of  infonnation  Send  comments  regarding  this  burden  esiimala 
or  any  other  aspect  of  ttis  collection  of  Mormalion,  induing  suggestiara  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Paperwork  Rerfoction  Pro|ed 
(2577-0033),  Office  of  Intormaion  Techrwtogy,  U.S.  Department  of  Housing  and  Urban  Development,  Washingtan,  D.C.  20410-3600.  This  agency  may  not  coNect  this 
intormaiion,  and  you  are  not  reriuired  to  complete  fitis  form,  unless  it  displays  a  currently  valid  0M8  control  number. 

Do  not  eend  Ms  fonn  to  the  above  address. 

This  cofiection  of  information  is  required  for  developingapubkchousingprojectpursuanttoHUDragulations24CFR94l.  ThekifoimationwibeusedtoprovideHUDwith 
sufficiantintormalion  to  enabie  a  determinaliontoat  funds  should  or  shouid  not  be  reserved  or  a  contractual  commitment  mads.  This  information  cofiection  is  mandated 
pursuwrt  to  tie  U.S.  Housing  Act  of  B37.  The  information  requested  does  not  lend  itself  to  confidentiaiity. 


1.  In  consideration  of  the  sum  of  S _ and  4. 

other  valuable  consideration  herein  called  “option  price,”  the 
lecetpi  whereof  is  her^y  acknowledged,  the  und^gn^  (herein* 
after  called  the  “seHei^’).  being  the  owner  of  die  property  de¬ 
scribed  below,  hereby  offers  and  agrees  to  sell  and  convey  the 
property  to  the _ 


(hereinafter  called  the  “Public  Housing  Agency”  (PHA)  or  its 
stsignee  or  nominee  for  the  sum  of  $ _ 

In  the  event  diat  a  Purchase  Agreement  (form  HUD-S1971-II)  is 
executed  but  closing  cannot  be  consummated  for  the  reasons  stated 
inp;,  agraph  3  or  Scathe  Purchase  Agreement,  die  seller  hereby 
agrees  that  the  option  price  or  portion  thereof  shall  be  returned  to 
the  PHA  as  provided  in  the  Purchase  AgreemenL 

2.  The  property  is  located  in  (dty  or  town  and  county) _ 


in  the  State  of _ 

and  the  property  is  described  as  follows  (inchide  street  address  or 
other  specific  location,  attach  list  of  any  renter  occupants  by 
name,  address,  and  number  of  persons  in  household,  and 
identfy  any  exceptions  to  the  offer): 


3.  This  oS^er  shall  be  irrevocable  for  a  period  of _ days 

(msert  at  least  90  days)  from  the  date  hereof  and  shall  remain 
inforce  thereafter  until  terminated  by  the  seller  by  giving  30  days 
prior  wrinen  notice  10  the  PHA  of  such  termination.  Until  the  offer 
is  terminated,  the  PHA  or  its  designee  shall  have  the  right  to 
eniersaid  property  fry  the  purpose  of  appraisal,  survey  and  inspection. 


The  PHA  shall  evidence  acceptance  of  this  offer  by  executing  at 
least  three  copies  of  form  HUD-S 1971-11.  Purchase  Agreement,  a 
copy  of  which  is  attached  as  an  exhibit,  and  by  mailing  at  least  two 
executed  copies  to  the  seller  at  the  address  specified  below  so  that 
the  seller  may  execute  both  copies  and  return  one  to  the  PHA. 

5.  Upon  closing,  die  seller  shall:  (a)  convey  (subject  to  any  excep- 

tioiis  specifically  set  forth  in  paragraph  2  hereof  and  liens  for 
current  taxes  and  assessments)  to  die  PHA  or  its  designee  or 
nominee  by  general  warranty  d^  a  good  and  marketable  fee- 
simple  tide  thereto,  together  with  all  improvements,  heredita¬ 
ments,  and  aiqpurtenances  thereunto  bekmging.  free  and  clear  of  aU 
liens,  easements,  restrictions,  ddinquent  taxes  and  assessments, 
leases  and  encumbrances  of  any  kind,  existing  or  inchoate,  with 
proper  release  of  dower,  curtsy,  and  waiver  of  homestead  rights,  if 
any,  together  with  all  of  the  seller's  rights,  tide,  and  interest  in  and 
to  any  streets  or  alleys  adjoining  or  Siting  thereon;  (b)  provide 
documentary  evidence  that  die  zoning  permits  the  PHA's  proposed 
use  of  die  property:  and  (c)  deliver  possession  to  the  PHA  «diich 
shall  be  reqxmsible  fry  relocation  of  any  renter  occigiants  in 
accordance  with  the  provisions  of  the  Uniform  Relocation  Assis¬ 
tance  and  Real  Property  Acquisition  Policies  Act  of  1970,  as 
amended  (URA).  * 

6.  Loss  or  damage  to  the  property  by  any  cause  shall  be  at  the  risk  of 
die  seller  until  title  has  b^  convey^  to  the  PHA. 

7.  The  seller  agrees,  so  long  as  diis  offer  remains  in  effect,  not  to  sell, 
mortgage,  encumber,  or  odmwise  diqxise  of  the  property  or  any 
part  thereof,  or  interest  therein,  except  to  the  PHA. 

8.  Thisofferismade  voluntarily.  The  PHA  will  not  use  its  power  of 
eminem  domain  to  acquire  this  property  if  the  seller  and  the  PHA 
are  unable  to  reach  an  amicable  agreement  as  to  the  purchase  price. 
The  PHA  will  inform  the  seller  of  the  amount  it  believes  is  the  fair 
market  value  of  the  property.  If  that  amount  is  less  than  the  proposed 
sale  price  in  paragraph  1  of  this  Offer  of  Sale,die  seller  may 
whhtewtheofferandretum  the  option  price  to  the  PHA.  The  seller 
understands  that  the  seller  is  not  and  will  not  be  eligible  to  receive 
relocation  assistance  under  the  URA  implementing  regulations  at 
49  cm  Part  24,  or  HUD  program  regulations.  This  offer  shall  be 
binding  upon  the  seller  and  the  sellei'sheirs.  executors,  administra¬ 
tors,  successors,  and  assignees. 


Wmws 

Steer 

Dale 

.19 

WhnMS 

/Iddress 

Superaades  HUO-S1971  (1/81) 


Paga  1  o(1 


fonn  HUD-S1971-I  (2/93) 
ref  Handbook  7417.1 
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'  Purchase  Agreement  as  D^n^  of  Housing 

^  and  Urbm  Dovolopmont 

Office  of  Public  and  Indian  Housing 

_ _ _ OMB  Approval  No.  2577-0033  (Exp.  9/30/86) 

PubiK  Reporting  Burden  lor  this  cotocten  o(  infomiaton  is  estimated  to  average  1 .50  houfs  per  respcxise.  indudng  the  time  icK  reviewing  instuctions, 
data  sources,  gatherirtg  and  maintainjitg  the  data  needed,  and  completirtg  and  reviewittg  the  collection  a4  mformalion .  Send  comments  regarrSng  this  burden  estimate 
or  any  other  aspect  of  this  coaection  of  information,  inducing  suggestions  for  reducing  this  burden,  to  the  Reports  Management  OMcer,  Office  of  Information  Pofides 
and  Systems,  U.S.  Department  of  Housing  and  Urban  Development  Washington.  DC.  20410-3600 andtotheOffioeol  Management  and  Budget  Paperwork  Reduction 
Project  (2577-0033),  Washington.  D.C.  20503.  Do  rwt  serrd  this  completod  form  to  either  of  the  above  addressees 


1.  The  _ I _ 

(hereinafter  called  the  “Public  Housing  Agency”  (PHA)  agrees 

to  purchase,  and _ 

(hereinafter  called  the  “seller”)  agrees  to  sell,  the  property 
described  in  paragraph  2  of  the  attached  Offer  of  Sale  of  Real 
Property  (form  HUD-51971-1,  executed  by  the  seller  on 

_ (dateXhereinafter  called  the  “Offer  of  Sale”), 

for  the  sum  of  $ _ .  The  Department  of 

Housing  and  Urban  Development  (hereafter  called  “HUD”)  has, 
on  the  basis  of  its  appraisal,  determined  the  fair  market  value  of 

the  property  to  be  S _ .  (If  the  fair  market 

value  of  the  property  is  greater  than  the  price  specified  in 
paragraph  1  of  the  Offer  of  Sale,  the  seller  may  withdraw  its  offer 
of  sale.  If  the  seller  withdraws  the  offer  of  ssde,  the  option  price 
shall  be  returned  to  the  PHA).  The  Purchase  Agreement  incor¬ 
porates  all  conditions  stated  in  the  Offer  of  Sale. 

2.  ThePHAshallspecify  the  place  and  time  of  closing,  which  diall 
not  be  more  than  90  days  after  the  date  of  seller's  execution  of  diis 
Purchase  Agreement  or  such  later  date  as  may  be  acceptable  to 
seller,  however,  if  additional  time  is  needed  for  required  zoning 
changes,  the  closing  date  shall  be  extended  for  an  additional  90 
days  or  such  additional  time  as  may  be  acceptable  to  seller. 

3.  Upon  closing,  the  seller  shall  deliver  title  to  the  property  in 
compliance  with  paragraph  5  of  the  Offer  of  Sale.  If  there  are 
defects  in  the  title  which  can  be  remedied  by  legal  action  within 
a  reasonable  time  as  agreed  to  by  the  seller  and  the  PHA,  the  seller 
shall  take  such  action  prompdy  at  the  seller's  own  expense  and  the 
date  for  closing  shall  be  extended  for  such  period  of  time.  If  there 
be  defects  in  tide  which  cannot  be  or  are  not  remedied  within  such 
time,  this  Purchase  Agreement  shall  be  terminated,  the  seller 
shall  return  the  coition  price  to  the  PHA  and  both  ptuties  shall  be 
released  horn  all  liability  for  damages  by  reason  of  any  defect  in  tide. 


4.  Prior  to  closing,  the  site  must  be  determined  to  meet  the  require¬ 
ments  of  HUD.  The  seller  grants  permission  to  the  PHA  or  its 
designee  to  enter  said  property  for  the  purpose  of  conducting  the 
following  studies  or  tests  which  must  be  completed  to  make  the 
determiiuidon.  prior  to  closing,  that  the  property  meets  HUD 
requirements: 


5.  In  the  event  diat  tide  is  in  compliance  with  paragraidi  5  of  the 
Offer  of  Sale,  but  closing  caruiot  be  consummated  because  the 
studies  or  tests  result  in  adeterminadon  that  the  site  does  not  meet 
HUD  requirements,-  or  any  required  zoning  changes  have  not 
been  obtained,  one-half  of  die  option  price  as  provided  in 
paragraidi  1  of  the  Offer  (ff  Sale  riudl  be  returned  to  the  PHA. 

6.  All  expenses  of  examination  of  tide,  transfer  tax,  and  of  prepa- 
radon  and  recording  the  Deed  shall  be  paid  by  the  PHA.  Payment 
of  the  above-stated  purchase  price  shall  be  nuule  upon  transfer  of 
dde  to  the  PHA. 

7.  Current  taxes  shall  be  prorated  as  of  the  time  of  closing.  Any 
outstanding  special  assessments  or  future  installments  thereon, 
remaining  urqiaid  against  the  property  shall  be  paid  in  full  at  time 
of  cloring  by  the  seller. 


Cwtlfication:  We  hereby  certify  that  to  the  best  of  our  Knowledge  and  befief  no  member,  officer,  or  employee  of  the  PH  A  no  official  of  the  locality 
(city,  county,  etc.)  and  no  member  of  the  locality's  governing  body  has  any  interest,  direct  or  indirect,  in  this  Purchase  Agreement  or  in  any  proceeds 
or  benefits  arising  therefrom. 


I  hereby  certify  that  all  the  information  stated  herein,  as  welt  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HUD  will  prosecute  false  daims  and  statements.  Convicton  may  result  in  criminal  and/or  dvi  penalties.  (1 8  U.S.C.  1001 , 1010, 1012;  31  U.S.C.  3729, 3802) 


PHA  Execution 

Signabra  |  Data 

1 

Se8er  Execution 

Signatura  | 

1 

Tillaol  PHA  OlticW 

TMa 

PHA  AdOrass 

AMnss 

Witness 

Witness 

Notary 

Notary 

Supersedes  HUD-51971  (1/81)  Page  1  of  2  form  HUO-51 971-1  (2/93) 
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Fonn  HUD-51971<1,  Offer  of  Strie  of  Real  Property 

Foim  HUO^ISTI-n,  Purchase  Agreement 

1.  Purpose:  A  Public  Housing  Agency  (PHA)  is  reqxMisibie  for 
selecting  asite  or  property  for  its  proposed  public  housing  project 
under  the  conventional  and  acquisition  methods.  As  stated  in  the 
fonn  HUD-SI971-I.  Offer  of  Sale  of  Real  Property  (Offer  of 
Sale),  the  offer  is  voluntary  and  the  PHA  will  not  use  its  power 
of  eminent  domain  to  acquire  the  property  if  the  seller  ami  the 
PHA  are  unable  to  reach  an  amicable  agreement  on  the  purchase 
price.  Paragraph  1  of  the  Purchase  Agreement  indicates  the 
amoum  HUD  belie  ves  is  the  fair  market  value  of  the  property .  As 
aconsequence  of  these  disclosures,  the  purchase  is  not  subject  to 
any  of  the  policies  of  Utle  III  (Uniform  Real  Property  Policy)  of 
the  Uniform  Relocation  Assistance  and  Real  Property  Acquisi^' 
tion  Policies  Act  of  1970,  as  amended  (URA)  and  the  seller  is  not 
eligible  for  relocation  assistance.  Renter-occupants  of  the  prop¬ 
erty  are,  however,  eligible  for  relocation  assistance  undo-  Title 
n  (Uniform  Relocation  Assisttuice)  of  die  URA.  All  documen¬ 
tation  evidencing  the  voluntary  luiture  of  the  transaction.  e.g., 
invitation,  newspaper  and  other  listings,  etc.,  must  be  retained 
by  the  PHA.  The  form  HUD-51971-11,  Purchase  Agreement,  is 
to  be  used  by  the  PHA  to  indicate  the  amount  which  die  PHA  is 
authorized  to  pay  to  purchase  the  site  or  propeny  and  to  identify 
any  studies  or  tests  required  to  determine  if  the  site  or  property 
meets  HUD  requirements. 

2.  Prepared  By:  The  form  HUD-S 1971-1.  Offer  of  Sale,  is  com¬ 
pleted  by  a  prospective  seller.  The  form  HUD-S197l-n,  Pur¬ 
chase  Agreement,  is  prepared  by  the  PHA  and  executed  by  both 
the  PHA  and  the  seller .  Adaptatimts  required  by  state  or  local  law 
may  be  made  to  forms  HUD-S  197 1 -I  arid  HUD-S  197 1 -II  with  the 
approval  of  the  HUD  Office  Counsel. 

3.  Number:  At  least  three  executed  copies  of  the  foim  HUD- 
S1971-I.  Offer  of  Sale,  and  form  HUD-S1971-II.  Purchase 
Agreement 

4.  Distributioa: AsanattachmenttoitsPHAinoposal.aPHAshall 
submit  one  copy  of  the  form  HUD-S  197 1 -I  to  tte  HUD  Office  for 
each  site  or  property  comprising  a  public  housing  project  to  be 
developed  i^er  the  conventional  or  the  acquisition  methods. 
One  copy  of  the  forms  HUD-S1971-I  and  51971-11  shall  be  an 
attachment  to  the  PHA's  submission  of  the  site  acquisition 
documents.  If  there  are  renter  occupants  on  the  site,  and  if  delays 
in  closing  beyond  30  days  of  PHA  executioi  of  the  Purcha^ 
Agreement  are  anticipated  (due  to  zoning  changes,  site  studies, 
HUD  Office  approvals,  etc.),  the  PHA  should  submit,  with  its 
PHA  Proposal,  a  request  for  HUD  Office  approval  of  an  appro¬ 
priate  specified  extension  of  time  for  providing  the  required 
relocation  notices. 


S.  PHA  Instructions  Concerning  Preparation: 

A.  Form  HUD-S1971-I,  Offer  of  Sale  of  Real  Property 

Paragraph  1.  In  the  fust  space  state  the  dollar  amount  of  the 
consideratitm.  In  the  second  space  state  the  legal  name  of  the 
PHA.  In  the  third  space  state  the  seller's  asking  price  for  the 
property  described  in  paragraph  2. 

Paragraph  2.  In  the  fust  qiace  identify  the  city  or  town  and 
county  or  equivalent  politicid  subdivision  in  which  the  property 
is  located.  In  the  second  qiace  identify  the  State  (or  equivalent) 
in  which  the  property  is  located.  De^be  the  property  in  the 
large  space,  loginning  with  the  street  address  (v  o^-r  specific 
locatkm.  Also  in  this  ^ace  identify  any  excqnions  to  the  offer 
and  list  any  renter  occupants  by  luune.  address,  and  number  of 
persons  in  the  household.  Use  a  ctmtinuation  page  if  required. 

Paragnqdi3.  Insert  a  time  period  of  at  least  90  days  taking  into 
conside^on  time  necessary  for  any  anticipated  special  require¬ 
ments  such  as  site  studies  or  ztming  changes. 

Signature  Area.  The  seller’s  signature  and  typed  name,  date  and 
address  should  be  included  in  this  area  with  ^e  signatures  of  two 
witnesses  who  have  seen  the  seller  sign.  Space  is  also  provided 
for  notarization  or  acknowledgement  if  required  by  local  law. 

B.  Form  HUD-51971-II,  Purchase  Agreement 

Paragraph  1.  In  the  Hrst  qiace  state  the  legal  name  of  the  PHA. 
In  the  second  qiace  state  the  name  of  the  seller.  In  the  third  space 
state  the  date  the  seller  signed  the  Offer  of  Sale  (form  I^D- 
S1971-1)  and  attach  a  copy  of  the  Offer  of  Sale  to  the  Purchase 
Agreement  In  the  fourth  ^ace  insert  the  amount  authorized  by 
the  HUD  Office  as  the  purchase  price.  In  the  fifth  space  indicate 
the  amountdetermined  tobe  the  fair  market  value  of  die  property 
by  HUD.  If  the  proposed  sale  price  in  paragraph  1  of  the  Offer 
of  Sale  of  Real  Property  (HUD-S1S171-I)  is  less  than  the  HUD 
determined  fair  market  value,  die  seller  may  withdraw  the  Offer 
of  Sale  and  return  the  option  price  to  the  PHA. 

Paragraph  4.  In  the  space  provided  identify  any  studies  or  tests 
required  to  be  completed  prior  to  closing  to  m^e  the  determi¬ 
nation  that  the  property  meets  HUD  requirements. 

Paragraph  7.  The  second  provision,  that  the  seller  pay  any  out¬ 
standing  assessments,  is  based  on  the  assumption  duu  the  value 
of  any  improvements  fw  which  the  assessment  is  made  has  been 
included  in  the  HUD-approved  purchase  pike  of  the  property. 

Signature  Area.  The  first  signature  is  that  of  theauthorized  PHA 
official  and  signifies  the  PHA's  acceptance  of  the  seller's  offer  .with 
or  without  changes  in  the  prke  and  with  or  without  the  qiecified 
studies  or  tests.  The  second  signature  is  that  of  the  seller  and 
confirms  that  there  is  an  agreement.  Bodi  signatures  attest  to  the 
certification  immediately  preceding  the  signature  area.  The 
signatures  of  two  witnesses  are  required  for  each  party  to  the 
agreement  and  spaces  are  provided  for  any  locally  required 
notarization  or  acknowledgement. 


Suporswtes  HUO-51971  (1«1) 
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Guide  Form  of  Turnkey 
Developer's  Packet 


U.S.  D«partnwnt  of  Housing 
and  Urban  Dsvolopin^ 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2S77-0033  (Exp  9i^3IV96) 


PubNc  raporSng  burden  tor  Ms  coleciion  of  inforrnation  is  estimaled  to  average  2  hours  per  response,  iriduding  Vw  lime  lor  reviewing  instnxXiora.  searchirig  exislr«g 
dato  sources,  gatoering  and  rnaintaining  the  data  needed,  and  compleling  arid  revievMiig  the  coSeclion  of  intorinalion.  Serid  comrnerds  regardirig  this  burden  esMiaie 
or  any  other  aspect  of  this  colection  of  intormation,  including  suggeslons  tor  reducing  this  burden,  to  the  Reports  Management  Offioer,  Paperwork  Reduction  Project 
(2577-0033),  Office  of  Informalon  Technology,  U.S.  Departnent  of  Housing  and  Urban  Development,  Washnigton,  O.C.  20410-3600.  This  agency  may  not  oelfect  Ms 
Intormation,  and  you  are  not  required  to  cornptele  Ms  form,  unless  it  displays  a  currently  vaM  OMB  consol  number. 

Do  not  send  ttiis  form  to  the  above  address. 

This  colleclon  of  informalon  is  required  lor  developing  a  public  housing  project  pursuant  to  HUO  regulations  24  CFR  941.  The  Mormationwil  be  used  to  provide  HUOeith 
sufficient  intormation  to  enable  a  determination  that  funds  should  or  should  not  be  reserved  or  a  contractual  commitment  made.  This  sdarmationeolection  is  mandated 
pursuant  to  the  U.S.  Housing  Act  of  1937.  The  information  requested  does  not  lend  itself  to  confidentiality. 


1.  Purpose.  This  form  provides  a  potential  turnkey  developer  with 
all  the  information  necessary.to  preparea  turnkey  proposal.  It  also 
provides  the  format  for  PHAs  to  request  proposals. 

2.  Prepared  by:  The  Request  for  Proposals  and  Part  I  will  be 
prepared  by  the  PHA.  Parts  II.  in  and  IV  may  be  used  as  printed. 
Some  of  the  forms  and  other  material  in  Pan  IV  must  be  obtained 
finom  the  HUD  field  office.  Approval  must  be  obtained  for  any 
modifKations  to  the  Packetnot  pie  viously  authorized  by  the  HUD 
field  office. 

3.  Number:  The  PHA  shall  prepare  sufficient  developer's  packets 
to  provide  for  distribution  to  all  interested  developers. 

4.  Distribution:  The  PHA  shall  provide  one  copy  of  the  completed 
packet  to  any  interested  developer.  One  copy  shall  be  submitted 
to  HUD  altmg  with  the  PHA  pnqxrsal. 


S.  PHA  instructioiis  concerning  preparation:  The  Request  for 
Proposals  (RFP)  and  Pan  I,  Project  Description,  are  to  be 
completed  by  the  PHA  based  upon  local  preferences  or  require¬ 
ments.  Format  sentences  are  typed  in  regular  type.  PHA  notes  or 
instructions  are  typed  in  another  distinctive  style  and  are  not 
meaiu  to  be  included  in  the  final  text 

The  remaining  parts  may  be  used  as  printed  here.  Pan  ff  outlines 
the  general  requirements  of  the  program.  Pan  III  discusses  the 
proposal  ccmtents.  Pan  IV  lists  the  various  forms  and  documents  - 
which  are  attachments  to  this  Packet  Copies  of  these  foms  may 
be  obtained  from  the  HUD  field  office.  If  quantities  are  limited, 
they  may  be  reproduced  locally  by  the  PHA  along  wbh  diis 
Pat^et 


DRAFT 


Previous  editions  era  obsolete. 
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Requests  for  Proposals 


U.S.  Dspartnwflt  of  Housing  .  OMB  Approval  No.  2577-0033  (Exp  9/30/96) 

and  Urtm  Oevalopmant 

Office  of  Public  and  Indian  hlousing 


The 


(PHA  Note:  Inieit  Legal  Name  of  PHA) 


will  accept  proposals  tor 


(PHA  Nou:  Insert  ''Newly  Coastiucted*'  or'*SubauntiaUy  Rehabililateir) 


(PHA  Note;  Inieit  Name  of  Community  and  Stale) 


.  housing  units  under  the  Public  Housing  Program  to  be  located  in 
_ ,  and  known  as 


(PHA  Note;  InscA  Projea  NwOber) 

Turnkey  proposals  may  be  submitted  for  not  more  than  _ 


(PHA  Nme;  Insert  Numba  of  il^ts) 


units  to  be  provided  in 


(PHA  Note:  Inseit  Structure  Type  (or  Types)) 
maximum  number  of  units  for  each  size  by  bedroom  count: 


structures.  The  following  is  the 


No.  of  Bedrooms 


Maximum  No.  of  Units 
Elderly  Family 


(PHA  Note:  Insert  number  of  ench  size  dcmrcd.)  Delete  inapplicable  sizes. 

The  project  will  also  consist  of  die  following  maximum  amounts  and  types  of  non-dwelling  space: 


Management  Space 
Maintenance  Space 
Community  Space 


.square  feet 
.square  feet 
square  feet 


(PHA  Note:  Insert  the  maximum  amount  cakulnted  for  each  type  of  space.yif  proposals  are  submitted  for  less  than  die  total  number  of  units 
requested,  non-dwelling  space  will  be  subject  to  limitations  stated  in  the  Developer's  Packet 


at  the 


Turnkey  proposals  must  be  received  by _ of _ 

(PHA  Note:  Inseit  Tune  of  Deadline  and  Dale  of  Deadline) 

address  idenuTied  below.  Turnkey  proposals  received  after  the  deadline  will  be  returned  to  the  developer  without  being  considered. 

Interested  developers  should  obtain  a  Turnkey  Developer's  Packet,  which  provides  detailed  project  information  and  submission  requirements 
from  _ 


(PHA  Note:  Insert  Naae  of  PHA  Officinl) 


(PHA  Note:  PHA  Name  and  Address) 


(PHA  Note:  PHA  Telephone  Nrenber) 
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’  GllidG  Fonn  of  TumkOV  Depaitment  of  Housing  OMB  Approval  No.  2S77^X)33  (Exp.  9/3(V96) 

*  and  Urban  Dovaloninont 

Developer's  Packet  Office  of  Pubiic  and  Indian  Housing 


Introduction 


The  United  States  Department  of  Housing  and  Urtnn  Development 
(HUD)  is  providing  fmancial  assistances  to  this  Public  Housing 
Agency  (PHA)  to  develop  a  low-income  housing  project  pursuant  to 
Sections  4  and  S  of  the  United  States  Housing  Act  of  1937.The  PHA 
has  selected  the  Turnkey  method  to  develop  the  housing  identified  in 
this  Turnkey  Developer’s  Packet  (Packet). 

Under  the  Turnkey  method,  developers  submit  proposals  in  response 
to  a  Request  for  Proposals  (RFP)  firom  the  PHA.  The  proposals  that 
meet  the  requirements  of  this  Packet  are  reviewed,  rat^,  and  ranked 
by  the  PHA.  The  highest  rated  turnkey  proposal  which  represents  the 
best  “total  package”  is  submitted  to  HUD  for  approval.  After  HUD 
aptnoval  of  the  turnkey  proposal,  the  develtqrer's  architect  prepares 
the  preliminary  design  and  working  drawings  and  the  construction 
specifications  for  PHA  and  HUD  approval. 

Prior  to  start  of  construction  of  rehabilitation,  the  PHA  and  the 
developer  execute  a  Contract  of  Sale  under  which  the  PHA  agrees  to 
purchase  the  completed  project  from  die  developer  for  a  specified 
price.  The  developer  is  fully  responsible  for  all  development  and 
construction  activities,  such  as  purchasing  sites  or  properties,  com¬ 
pleting  all  site  improvements  (iiKluding  structures),  obtaining  utility 
hook-ups  and  local  building  permits  and  approvals,  and  obtaining 
construction  fmancing.  After  satisfactory  project  completion,  die 
PHA  purchases  the  project  from  the  developer. 


The  completed  project  will  be  owned  and  managed  by  this  PHA  to 
provide  rental  housing  for  low-income  households,  llte  structures, 
housing  units,  and  non-dwelling  facilities  shall  be  designed  to  provide 
a  wholesome  living  environment  Emphasis  shall  also  be  placed  on 
durable  construction,  efficiency  and  economy  of  maintenance.energy 
conservation,  and  suitable  recreation  space  to  enhance  a  wholesome 
living  environment,  over  the  thirty-year  term  of  the  PHA's  permanent 
fmancing  for  purchase  of  the  project 

In  order  to  be  ccmsidered  by  the  PHA  and  HUD.  turnkey  proposals 
must  comply  with  the  program  and  submission  requirements  identi¬ 
fied  in  this  Packet.  Accordingly,  interested  developers  should  review 
the  project  description  (Part  I),  the  program  requirements  (Part  II).  the 
turnkey  proposal  conteiu  (Part  III)  and  the  required  program  docu¬ 
ments  and  forms  (Part  IV),  prior  to  prqnring  and  submitting  a  turnkey 
proposal  to  the  PHA. 

Interested  developers  must  submit  their  turnkey  proposals  to  the  PHA 
by  the  deadline  date  identified  in  the  RFP.  Turnkey  proposals  that  are 
not  received  by  the  deadline,  or  which  are  determined  to  be  incomplete 
or  non-responsive  will  not  be  considered  by  the  PHA.  Any  questions 
that  you  may  have  should  be  directed  to  the  individual  identified  in  the 
RFP. 


Pravious  editions  are  obsoteia. 
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Parti.  Project  Description  _ 

.  PHA  InstructMNis:  This  Part  shall  be  completed  by  the  PHA  to  provide  specific  details  about  the  proposed  project.  The  PH  A  sluill  ensure  that 
the  iitformadon  and  requirements  stated  in  diis  part  comply  with  the  Public  Housing  Development  Regulatiim  (24  CFR  84 1),  The  Public  Housing 
Development  Handbook  (HB  7417.1  Rev-1),  related  state  and  local  building  requirements,  and  special  regional  requirements  identified  in 
accordance  with  Handbook  7417.1,  Chapter  3.  par.  3-143  and  agreements  reached  by  the  PHA  and  HUD  at  the  project  planning  conference. 

1.  Community.  Identify  the  name  of  the  community  for  which  the  housing  project  is  proposed.  State  whether  or  not  the  community  is  a 
Community  Development  Block  Grant  (CDBG)  recipient  that  has  an  approved  Housing  Assistance  Plan  (HAP). 

2.  Site  luicatiou.  Identify  the  general  locations  for  assisted  housing  stated  in  the  HAP.  and  any  local  preferences  for  sites  (e.g..  CDBG  Activities. 
Neighborhood  Preservation  Areas).  For  communities  not  covered  by  a  HAP,  state  any  local  preferences  for  sites  in  areas  that  are  consistent 
with  the  public  housing  site  and  neighborhood  standards  and  local  planning  and  housing  development  activities. 

3.  Housing  Type.  State  whether  the  proposed  housing  is  to  be  newly  constructed  or  substantially  rehabilitated. 

4.  Housing  Units.  Identify  the  number  of  units  for  each  structure  type  and  household  type  by  number  of  bedrooms  as  follows: 


Number  of  Bedrooms 


EUeny  1 

Fa'Tily 

_ « _ 1 

2 

1 

2 

_ 3 _ 1 

4 

_ 5 _ 1 

6 

Etovalor 

■ 

■ 

■ 

Detached 

■ 

1 

1 

1 

Semi-Oelached 

1 

■  ■ 

■ 

1 

■ 

1  1 

1 

1 

Taemhouse/Row 

! 

i 

1  ! 
i 

1 

•  -  1 

WA-ijp  Apartment 

j 

' 

- 

j 

Total  Unha 

■ 

m 

-  ■ 

Handic^iped  Unilt  kKkided  in  Above* 

lOMlty  ate  nunttar  el  unNs  lo  be  designed  tpedteely  tar  um  by  handtaappad  IndMduals. 


The  number  of  units  identified  above  shall  not  vary-firom  dre  unit  distribution  identified  in  the  area  oflice  invitation  for  a  PHA  proposal.  In 
the  case  of  a  project  invtriving  Substantial  Reliabibtation  provide  a  statement  that; 

A.  The  total  number  of  units  for  elderly  and  family  households  are  maximum  amounts; 

B.  The  number  of  units  by  structure  type  are  preferred,  but  the  mA  will  consider  substitution  of  less  expensive  structure  type  (e.g.. 
townhousc/row  instead  of  detached)  if  anxopriate  for  household  type  pro  vided  that  the  number  of  units  does  not  exceed  the  totals  shown 
for  a  specific  number  of  bedrooms; 

C.  Ifthelargerunits(nuinberofbediooms)arenotavailable,aone-for-onesubstinitionofsmalleruiutswillbecon.sistentwiththeapplicablc 
housing  assistance  plan;  and 

D.  The  PHA  will  give  preference  in  selecting  turnkey  proposals  to  those  proposals  that  most  clearly  adhere  to  the  proposed  distribution. 

S.  Special  Building  Requirements.  State  any  local  preferences  or  building  requirements  or  limitations.  These  may  include  such  items  as: 

A.  Security  Systems  (access,  surveillance,  standby  power,  etc.); 

B.  Central  TV  Antenna  System; 

C  Same  key  for  both  housing  unit  door  and  mail  box; 

D.  Design  requirements  to  complement  neighborhood  architecture  and  standards; 

E.  Energy  Conservation  Requirements; 

F.  Air  Conditioning  Systems; 

G.  Building  Height  Restrictions; 

H.  Number  of  buildings  and  distribution  of  unit  sizes  (number  of  bedrooms)  among  buildings;  and 

I.  Space  for  child  cure  which  meets  local  standards  and  codes. 


Pravnus  edMons  ar»  obsoMi. 
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6.  Special  Site  Requirements.  State  any  k)cal  pi«ferences  or  building  requirements  or  limitations.  This  may  include  such  items  as; 

A.  Preference  ot  requirement  for  more  than  one  site 

B.  Limitation  cm  number  of  units  per  site  by  bedroom  size 

C.  Parking  Requirements  -  Number  of  spaces  outside,  inside,  coveted,  for  handicapped,  and  parking  space  per  dwelling  unit  ratio 

D.  Recreation  space  and  equipment 

E.  Accessibility  to  commercial  areas,  churches,  schools,  transportation 

F.  Reference  site  and  neighborhood  standards  in  Pan  11.  Section  3 

G.  Statement  that  PHA  will  not  pay  for  off-site  woik  to  bring  utilities  to  site  unless  it  is  local  practice  and  developers  normally  p:iy  costs 
of  extending  utilities  for  privately  owned  projects. 

7.  Prototype  Costs.  State  that  costs  for  dwelling  construction  and  equipment  (defmed  in  Pan  II  of  this  packet)  are  limited  by  law  to  no  more 
than  10  percent  above  the  published  amount  for  the  size  and  structure  type  for  the  area.  Indicate  the  sq>plicable  prototype  costs  for  this  project 
and  the  date  they  were  published  in  the  Federal  Register  (a  legible  photocopy  of  the  appropriate  Federal  Register  page  may  be  used  instead 
of  the  following  table,  if  desired). 


Bedroom  Sin 


0 

1 

2 _ 1 

3 

1 - \ 

1 _ _ 1 

5 

6 

Detached 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Row 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

W^-up 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Elevator 

$ 

$ 

$ 

XXX 

XXX 

XXX 

XXX 

Insen  a  statement  that  HUD  will  adjust  the  prototype  cost  base  for 
the  project  (using  a  commercial  cost  index)  to  recognize  actual 
changes  (increases  or  decreases)  in  construction  costs  from  the 
effective  date  of  the  unit  costs  published  in  the  Federal  Register. 
This  is  done  for  comparison  purposes  only  at  early  stages  of 
processing.  The  developer's  costs  should  always  reflect  current 
coftditions. 

8.  Utilities.  State  the  utilities  preferred  for  the  project.  Enclose  the 
HUD  prepared  form  HUD-S1994.  Indicate  that  any  other  pro¬ 
posed  utility  combination  and  heating  and  cooling  systems  must 
be  demonstrated  to  be  the  most  cost  ^eedve  on  the  bland  form 
HUD-51994. 

9.  Non-DwellingSpace.Thissectionshouldbeadetailedstatement 
of  the  requirements  and  limitations  for  non-dwelling  space  such 
as  a  community  rooms*,  maintenance  and  office  space  and  ^)ace 
for  childcare  facilities,  healthcare  facilities,  or  congregate  dining 
facilities,  if  justified.  If  there  isa  requirement  for  several  sites,  the 
proration  or  consolidation  requiremoits  for  the  non-dwelling 
space  must  be  clearly  defined.  The  PHA  may  require  a  separate 
proposal  for  pan  or  all  of  this  ^Kice  especially  for  proposals  for 
less  than  the  total  number  of  units  requested. 

*lncliHies  fccieaiion  or  hobby  roomi.  faul  noi  hallways,  stairways,  mail  rooms, 
boiler  rooms,  dosets,  lobby,  or  lamdiy. 

10.  Special  Project  Requirements  and  Instructions.  This  section 
should  include  any  other  information,  requirements  or  instruc¬ 
tions  pertaining  to  this  project  Examples  of  items  are: 


1.  Whether  staged  construction  will  be  allowed. 

2.  Any  dwelling  or  non-dwelling  installed  equipment  to  be 
furnished  by  the  PHA  and  its  estinuued  cost 

11.  Proposal  Evaluation  Criteria.  The  staiulard  rating  procedure  is 
described  in  Pan  IV.  If  the  PHA  desires  to  use  the  optional 
procedure,  the  additioiud  criteria  and  the  point  value  to  be 
assigned  shall  be  described  in  this  section. 

12.  Proposal  Instructions.  Provide  specific  details  for  submitting 
(Rqxrsals.  such  as: 

A.  ThedeadlinetimeanddatefrH'submittingpfoposals.Propos- 
als  received  after  the  deadline  wiU  not  be  considered. 

B.  The  official  address  for  submitting  proposals. 

C.  Statement  that  proposals  nuist  be  complete.  The  PHA  will 
determine  if  any  omission  makes  the  proposal  ‘Tion-respon- 
sive”.  A  proposal  is  considered  to  be  Tion-iesponsive’'  if 
critical  information  is  mission  cff  the  proposal  represents  a 
major  deviation  from  this  packet.  In  such  cases  the  developer 
will  be  notified,  the  reason  stated,  and  the  proposal  will  not 
be  considered  by  the  PHA.  In  the  event  of  minw  omissions, 
the  PHA  may  give  the  developer  additional  time  to  submit 
the  missing  mformation.  A  minor  omission  is  one  which 
generally  will  not  affect  any  of  the  proposal  evaluation 
criteria  considerations. 

D.  Statement  that  all  requirements  for  Part  II  of  this  packet  must 
be  considered  in  developing  the  project 


Previous  edilions  are  obsotole. 
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E.  Procedures  for  sealed  envelope  submissions.  Although  pro-  F.  Number  of  copies  of  proposals  required, 

posals  will  be  opened  after  dK  deadline,  a  selection  will  not 

be  announced  umUaU  proposals  have  been  rated  under  the  ^  Reference  project  number  assigned  to  the  project. 


proposal  evaluation  criteria  and  HUD  approval  has  been 
obtaiited .  A  proposal  is  not  a  bid  and  price  is  only  one  element 
10  be  consdered. 

Part  II.  General  Program  Requirefnents 
Section  1.  General 


'  IntrodnetioD.  This  part  explains  the  general  program  standards  and 
policies  and  the  statuuxy  requirements  related  to  the  developmertt  of 
public  housing.  These  requirements  are  applicable  to  all  turnkey 
proposals.  Developers  are  advised  to  review  this  part  dtoroughly  to 
ensure  acomplete  understanding  of  their  responsil^ties.  The  regula¬ 
tions  for  this  program  may  be  found  at  24  CHt  84 1  and  the  applicable 
HUD  Handbook  is  7417.1  Rev-1. 

1.  State  rwd  Local  RequircBaents.  The  developer  must  comply 
with  all  State  and  local  laws  and  ordinances  relating  to  the 
development  of  a  project  This  includes  State  and  local  require- 
meius  relating  to  employment  obtaining  bonds  and  licenses,  and 
complying  with  building  codes  and  zoning  requirements. 

2.  Prevailuig  Wage  Rates.  Development  related  contracts  entered 
into  by  the  developer  provide  for  the  payment  of  prevailing 
wages. 

a.  Architects  and  TechnidaBS.  All  architects,  technical  engi¬ 
neers.  draftsmot  and  technicians  employed  in  die  develop¬ 
ment  of  the  project  shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality. 

b.  Laborers  and  Mechanics.  All  laborers  and  mechanics  em¬ 
ployed  in  the  development  of  a  project  shall  be  paid  not  less 
than  the  wage  prevailing  in  the  locality,  as  determined  by  die 
Secretary  of  Labor  pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C  276). 

3.  Developer’s  Price.  The  turnkey  developer's  price  for  the  pro¬ 
posed  project  shall  be  based  on  construction  costs  as  of  the 
deadline  date  specified  in  the  Request  for  Proposals.  The  luke  in 
the  proposal  shall  be  subject  to  the  following  modification. 

a.  The  prke  shall  be  subject  to  reduction  to  the  extent  that  the 
HUD  appraisal  indicates  a  site  value  less  than  the  proposed 
amount  for  the  site  and/or  to  the  extent  that  the  proposal 
substantially  exceeds  the  HUD  estimated  replacement  cost 
for  the  projecL 

b.  The  portion  of  the  developer's  estimated  price  for  dwelling 
construction  and  equipment  may  not  exceed  the  projea 
prototype  cost  limits  by  more  than  10  percent 

c.  At  eadi  subsequent  processing  stage,  HUD  will  adjust  the 
price  10  reflect  changes  (increases  or  decreases)  in  construc¬ 
tion  costs  as  idenfified  by  aconunercial  cost  index.  Any  time 
lost  due  to  the  developer’s  failine  to  adhere  to  schedules  set 
by  HUD  or  the  PHA  will  not  be  recognized. 

I 

d.  At  the  time  the  Contract  of  Sale  is  executed  the  maximum 
price  that  can  be  approved  is  the  lower  of: 


(1)  the  revised  price  submitted  by  the  developer,  or 

(2)  die  original  proposal  price  as  updated  by  HUD.  or 

(3)  the  project  replacement  cost  identified  by  HUD. 

e.  The  price  to  be  stated  in  the  Contract  of  Sale  shall  also  be 
adjusted  to  reflect  the  developer’s  actual  interest  cost  for 
construction  financing.' 

f.  'Tlte  estimate  of  all  State  and  local  taxes,  other  than  Real 
Pn^rty  taxes  and  assessment,  payable  by  the  developer  with 
respect  to  the  project  shall  be  included  in  the  total  developer's 
price  and  shall  be  itemized  by  typ:.  rate  and  estimated 
amount  In  the  event  these  taxes  are  exempt  or  abated  after 
execution  of  the  Contract  of  Sale,  the  amount  applicable  shall 
be  subtracted  from  the  total  amtiact  price  at  settlement 

g.  The  total  developer’s  price  shall  not  include  any  amount  for 
real  property  taxes  and  assessment  The  amount  paid  or 
payable  by  the  developer  as  evidenced  by  the  original  tax  bills 
or  receipts  will  be  added  to  the  ccmtiact  price  at  settlement. 

4.  Proposal  Evaluatioa  System.  Proposals  will  be  selected  on  the 
basis  of  fiee  and  <^n  competition.  They  will  be  evaluated 
object!  vely  according  to  the  procedures  and  criteria  set  forth  in  the 
Prc^iosal  evaluation  System  which  is  included  in  Pan  IV  of  this 
Packet  and  any  additional  criteria  identified  in  Pan  I. 

5.  Previous  Participatioo.Devei(^)ersmustsuccessfully  complete 
HUD  Previous  Participation  clearance  before  selection  is  ap¬ 
proved  by  HUD.  Clearance  is  initiated  by  the  developer  furnish¬ 
ing  (as  pan  of  the  turnkey  proposal)  completed  forms  HUD-2530 
with  respect  to  die  developer  and  other  principals.  HUD  will 
review  its  experience  with  the  developer  and  the  other  principals 
on  the  projects  listed  on  the  forms.  An  opportunity  will  be 
afforded  the  developer  or  other  principals  to  eqilain  any  adverse 
information  found  during  the  clearance  process. 

6.  Contract  of  Sale.  The  Contract  of  Sale,  form  HUD-S301S. 
included  in  Pan  IV  of  this  packet,  will  be  executed  by  the  PHA 
and  the  selected  developer.  Both  parties  should  carefully  review 
the  Contract  of  Sale  to  ensure  an  awareness  of  ihi  requirements. 
The  tuiikey  developer  must  certify  (as  pan  of  the  proposal)  that 
the  developer  has  read,  understands,  and  will  comply  with  its 
provisions. 

7.  Insurance  Requirements.  Any  risks  and  insurance  protection 
during  construction  are  solely  the  turnkey  developer’s  responsi¬ 
bility  as  owner  and  seller. 
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Section  2.  Frtr  Housing  and  Equal  Opportunity _ 

Introduction.  The  fair  housing  and  equal  opportunity  requirements 
stated  in  this  section  apply  to  contractors  and  turnkey  developer 
activities  during  project  development  This  includes  site  selecdott 
award  of  contracts  and  sub-contracts,  employment  of  minority  and 
women-owned  busittess  enterprises,  and  employment  practices. 

1.  Titles  Viand  Vm  and  Executive  Order  11043.  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  20(X)d)  and  Executive  Order 
1 1063,  {xohibit  discrimination  on  the  basis  race,  color,  creed 
or  national  origin  in  Federally  assisted  programs.  Title  vni  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3M1).  prohibits  discrimina¬ 
tion  basedon  race,  color,  religion,  sex  or  national  origin  in  the  sale 
or  rental  of  housing. 

2.  Section504ortfaeReiiabiiitatiottActofl973.SectionS04ofthe 
Rdtabilitadon  Act  of  1973  (29  U.S.C. 794),  prohibits  discrimina¬ 
tion  in  Federally  assisted  programs  against  any  otherwise  quali¬ 
fied  individual  solely  by  reason  of  a  handle^  as  defined  by  die 
Secretary  of  Health  and  Human  Services. 

3.  Age  Discrimination  Act  of  1975.  The  Age  Discrimination  Act 
of  197S  prohibits  with  certain  stated  excqrtkms,  discrimination 
in  Federally  assisted  programs  against  any  otherwise  qualified 
individual  solely  (m  the  basis  of  age. 

4.  Executive  Order  11246.  Contracts  for  construction  work  are 
subject  to  Executive  Order  1 1246  (30  FR 12319)  as  ameruled  by 
Executive  Order  1137S  (32  FR  14303),  and  tgiplicable  imple¬ 
menting  regulations  (24  CFR  130;41  CTR 60),  rules  and  orders 
ofHUD  and  the  Office  ofFederal  Contract  Compliance  Programs 
of  the  Department  of  Labor.  Executive  Order  1 1246  prohibits 
discrimination  and  requires  affirmative  action  to  ensure  that 
employee  or  applicants  for  employment  are  treated  with  regard 


Sections.  Site  and  Neighbortiood  Standards 


to  their  race,  color,  religion,  sex  or  national  origin.  An  affirmative 
action  plan  pursuant  to  24  CFR  13S  must  be  prepsued  prior  to 
execution  of  the  Contract  of  Sale. 

5.  $ection3oftlMHUD  Act  of  1968.  Projects  under  development 
ate  subject  to  Section  3  of  the  Housing  and  Urban  Development 
Actof  1968(12U.S.C.  1701),  which  requires  that,  to  the  greatest 
extent  feasible,  opportunities  for  tniining  and  employment  he 
given  lower  income  residents  of  the  unit  of  local  government  or 
the  metropolitan  area  (or  norunetropolitan  county ).  as  determined 
by  the  Secretary,  in  which  the  project  is  located:  and  contracts  for 
work  in  connection  with  a  project  be  awarded  to  business 
concerns  which  are  located  in  or  owned  in  substantial  p^  by 
persons  residing  in  such  area. 

6.  Minority  and  Women-Owned  Business  Enterprise.  Executive 
Order  1 1625,  Prescribing  Additkmal  Arrangements  for  Devek^ 
ing  and  Coordinating  a  National  Program  for  Minority  Business 
Enterprise,  encourages  participation  in  Federal  programs  by 
business  concerns  owned  by  minority  group  members.  Executive 
Order  12138.  Creating  a  National  Women’s  Business  Enterprise 
Policy,  encourages  participation  i  Federal  programs  by  business 
concerns  owned  by  women.  In  accordance  with  these  Executive 
Orders,  program  participants  (e.g.,  PHAs.  coruiactors.  turnkey 
developers)  shall  take  affirmative  action  to  encourage  participa¬ 
tion  by  businesses  owned  and  operated  by  minority  groups  and 
women.  These  affirmative  actkms  may  include:  conducting  out¬ 
reach  programs  to  expand  opportunities  for  participation  by  such 
businesses  in  the  public  housing  program;  providing  assistance 
and  guidance  to  such  firms  that  have  demonstrated  a  desire  to 
participoie  in  public  hoisingdevelopmeiu  activities;  andestablishuig 
goals  for  such  businesses,  in  terms  of  the  doUa- value  of  connacts. 


Introductiou.  Each  site  proposed  for  a  public  housing  project  must 
comply  with  the  site  and  neighborhood  standards  identified  in  this 
section.  The  PHA  and  tundcey  develt^ier  shall  m^  every  effort  to 
select  sites  that  will  mininuze  the  number  of  housdiolds  to  be 
displaced  for  purposes  of  developing  a  public  housing  project  In 
additkm.  proposed  sites  must  comply  with  ail  envirotunental  tequiie- 
ments  and  displacement  relocation  and  acquisition  requirements. 
These  standards  should  be  reviewed  by  the  turnkey  developer  before 
a  site  is  selected  and  a  purchase  option  is  obtained. 


a.  Access  and  Utilities.  Sites  must  be  accessible  to  public 
utilities,  such  as  water  and  sewer,  electric,  natural  gas,  and 
trash  collection  and  must  be  accessible  to  vehicular  traffic. 
Access  streets  and  utilities  should  be  available  at  the  bound¬ 
ary  of  each  site  in  time  for  project  construction  or  occupancy 
aiul  should  be  capable  of  servir^  the  proposed  projecL 

b.  Transportatioii.Sitesmustbeconvenienttopublictranspor- 
lation  or  to  {daces  of  employment,  which  provide  arange  of 
jobs  for  low-income  workers. 


! 


1.  SectioD213oftlieHCDActofl974.Eachsitemustbeconsistent 
with  any  applicable  Housing  Assistance  Plan  (HAP).  Sites  {no- 
posed  fw  newly  constructed  or  rehabilitated  {irojects  must  be 
within  the  genoal  locations  specified  in  any  a()plicable  HAPS. 
The  community’s  HAP  is  submitted  to  HUD  as  part  of  the 
Cotiununity  Development  Block  Grant  (CDBG)  a()plication.  A 
community  that  is  not  partici{)ating  in  the  CDBG  {xograms  may 
also  submit  a  HAP. 

2.  FacilitiesaiidServiccs.Thedevdo|)ershouldselectprojectsites 
to  trudee  use  of  existing  and  proposed  {MiMic  facilities  and  services 
ktentified  in  State,  local  and  regional  {dans.  Generally,  the 
locations  identified  in  HAPs  should  have  adequate  {wblic  facili¬ 
ties  and  services  available  or  plarmed  for  the  irrunediate  future. 


c.  Other.  Sites  must  be  accessible  to  sociaL  tebgious.  recre¬ 
ational.  educational  commercial,  and  health  facilities  that 
ate  adequixe  to  serve  the  intended  occupants  of  the  project 

3.  Density.  There  is  no  rigid  standard  to  determine  an  acce{)iable 
level  of  density .  One  means  of  measuring  dettsity  levels  is  the  land 
use  intensity  method  provided  in  the  HUD  Manual  of  AccefNable 
Practices  (Handbook  4930.1).  The  detemtiiution  of  an  accept¬ 
able  density  level  varies  with  each  conununity  and  with  each  site 
and  consideration  should  be  given  to  such  factors  as  land  costs. 
tO()Ography.  plarmed  site  use.  the  number  and  types  of  buildings, 
the  anticipated  age  and  number  of  residents  based  on  the  number 
of  bedrooms,  local  building  requirements,  and  the  density  pre- 
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4.  Physical  Characteristics.  Each  site  shall  be  adequate  in  size, 
exposure,  and  contour  to  accommodate  the  number  and  type  of 
units  proposed.  The  topography  and  subsurface  conditions  shall 
promote  economical  and  eflicient  development  and  operation  of 
the  project. 

a.  Grades.  Sites  with  grades  exceeding  ten  (10)  percent  will 

significantly  increase  development  and  management  costs 
and  should  be  avoided.  Sites  for  housing  for  the  elderly  or 
handicapped  with  grades  exceeding  fi  ve  (S)  percent  should  be 
avoided  unless  site  develofxnent  (e.g.,  sidewalks)  will  pro¬ 
vide  for  not  more  than  a  five  (S)  percent  grade  without  undue 
development  costs.  Low-lying  and  flat  sites  should  also  be 
avoided  unless  practical  and  economical  means  of  surface 
drainage  can  be  provided.  , 

b.  Bearing  Qualities.  Sites  with  unsuitable  soil  bearing  quali¬ 
ties  for  foundations  and  underground  utilities  or  with  exces¬ 
sive  rock  or  shale  will  increase  site  improvement  costs  and 
should  be  avoided. 

c.  Earth  Slides.  Sites  that  are  exposed  to  the  potential  hazard  of 
earth  slides  should  not  be  selected. 

5.  Hoastag  Opportunities.  Sites  for  public  housing  iHojects  must 
comply  widi  the  following  requirements: 

a.  General Thesiteandneighboitioodfornewconstructionand 
rehabilitation projectsmust  be  suit^le  from  die  standpointof 
facilitating  and  frmhering  full  compliance  with  the  appbcable 
provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964,  Title 
Vm  of  the  Civil  Rights  Act  of  1968  and  Executive  Order 
11063. 


b.  New  Construction.  The  site  for  new  construction  projects 
shall 

(1)  not  be  located  in  an  area  of  minority  concentration 
unless. 

(a)  sufficieni  comparable  opportunities  exist  for  hous¬ 
ing  for  minority  families,  in  the  income  range  to  he 
served  by  the  proposed  project,  outside  areas  of 
minority  concentration;  or 

(b)  the  project  is  necessary  to  meet  overriding  housing 
nee^  which  cannot  otherwise  feasibly  be  met  in  that 
housing  market  area.  (An  overriding  need  may  not 
serve  as  the  basis  for  determining  that  a  site  is 
acceptable  if  the  only  reason  the  need  cannot  other¬ 
wise  feasibly  be  met  is  that  discrimination  on  the 
basis  of  race,  color,  religion,  creed,  sex,  or  national 
origin  renders  sites  outside  areas  of  minority  con¬ 
centration  unavailable.); 

(2)  not  be  located  in  a  racially  mixed  area,  if  the  project  will 
cause  a  significant  increase  in  the  proportion  of  minority 
to  non-minority  residents  in  the  area;  and 

(3)  promote  greater  choice  of  housing  opportunities  and 
avoid  undue  concentrations  of  assisted  persons  in  weas 
containing  a  high  proportion  of  low-income  persons. 

c.  Rehabilitation.  Sites  for  rehabilitation  projects  shall  pro¬ 
mote  greater  choice  ofhousing  opportunities  and  avoid  undue 
concentratxms  of  assisted  persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 


Section  4.  Envfronmental  Requirements 

Introductkm.  This  section  identifies  the  laws.  Executive  Orders  and 
regulations  relating  to  environmental  protection.  The  development  of 
public  housing  projects  must  comply  with  these  requirements  except 
when  excluded. 

1.  NEPA.  The  National  Environmental  Policy  Act  of  1%9  (42 
U.S.C.  4321)  establishes  the  national  policy,  goals  and  proce¬ 
dures  for  protecting  and  enhancing  environmental  quality.  The 
HUD  implementing  regulation  at  24  CFR  SO  establishes  the 
policies  and  procedures  for  HUD  environmental  clearances 
(including  procedures  for  automatic  requirements  for  a  Special 
Clearance  or  Environmental  Impact  Statement  and  criteria  for 
determining  .when  several  projects  built  near  each  other  may  be 
considered  as  a  single  action)  and  establishes  categorical  exclu¬ 
sions  that  are  not  subject  to  an  environmental  assessment  under 
NEPA.  This  does  not  exempt  them  from  the  other  requiremaits 
identified  in  this  section. 

2.  Historic  Properties.  The  National  Histoiic  Preservation  Act  of 
1966  (PI..  89-66S),  the  Archeological  and  Historic  Preserviuion 
Act  of  1974  (P.L.  93-291),  Executive  Order  1 1593,  Protection 
arul  Enhancement  of  the  Cultural  Environment,  and  the  Proce¬ 
dure  for  Protection  of  Historic  and  Cultural  Properties.  Advisory 
Council  on  Historic  Preservation  (36  CFR  800).  Establish  na¬ 
tional  policy  and  procedures  for  protecting  properties,  sites  and 


artifacts  of  historic,  architectural,  or  archeological  significance 
listed  (or  eligible  to  be  listed)  in  the  national  Register  of  Historic 
Places.  These  laws  and  procedures  require  that  proposed  projects 
be  reviewed  to  determine  whether  they  would  affect  any  district, 
site,  building  or  other  structure  listed  (or  eligible  to  be  listed)  in 
the  National  Register  of  Historic  Places.  These  procedures 
require  consultation  with  the  State  Historic  Preservation  Officer 
and  may  require  a  determination  of  eligibility  b  the  Department 
of  Interior  and  a  determination  of  effect  by  the  Advisory  Council 
on  Historic  Preservation. 

3.  Noise  Abatement  The  Environmental  Criteria  and  Standards 
(24  CFR  51,  Subpan  B)  establish  minimum  HUD  standards  to 
protect  citizens  against  excessive  noise  in  their  community  and 
place  of  residence.  This  regulation  also  establishes  criteria  for 
determining  acceptable  notice  levels  and  special  requirements 
and  mitigation  measures  to  be  followed  in  normally  unacceptable 
and  unaccqHable  noise  zones. 

4.  Explosive  or  Flammable  Fuels  or  Chemicals.  The  Environ¬ 
mental  Criteria  and  Standards  (24  CFR  51,  Subpart  Q  establish 
standards  indicating  how  close  a  project  can  be  located  to 
hazardous  operations  handling  conventional  fuels  or  chemicals  of 
an  explosive  or  flammable  nature. 
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5.  Floodpbiiis  and  Wetbiids.  The  Fkxxl  Disaster  Protection  Aa 
of  1973  (PX.  93-234)and  imptementing  regulation  at  24  CFR  SS. 
the  National  Flood  Insurance  Act  of  1968  (42  U.S.C.  4(X)1). 
Executive  Order  1 1988,  Floodplain  Management,  and  Executive 
Order  1 1990,Ptotection  ofWetlands,  require,  ifaproject  is  to  be 
located  in  such  an  area,  that  specific  review  and  notification 
proceduresbefoUowedandthatappropriatemeasuresbetakento  s 
protect  the  property ,  to  protea  the  life  and  safety  of  the  occiqxmts. 
and  to  minimize  any  harm  to  the  fkxxlplain  or  wetland. 

6.  CoastalZones.TheCoastalZoneManagementActof  1972(16 
U.S.C.  14S1)  and  the  implementing  regulation  at  44  CFR  123 
require  that  projects  to  te  located  in  the  coastal  zone  (which 
includes  the  Great  Lakes)  be  consistent  with  the  State  Coastal 
Zone  Management  Program. 

7.  AirQuality.TheQeanAirAct(PX.9()-148),theCieanAirActs 
Amendments  of  1970  (PX.  91-604),  the  Qean  Air  Aa  Amend¬ 
ments  of  1977  (PX.  9S-9S),  and  the  implementing  regulations  of 
the  Environmental  Protection  Agency  (40  C!FR  SO,  51  and  52) 
establish  national  ambient  air  quality  standards. 


8.  WaterQuality.TheFederalWaterPollutionControlAaofl973 
(PX. 92-500),  theSafe  Drinking  Water  Act  of  1974  (PX 93-523) 
and  the  implementing  regulations  of  the  Environmental  Protec¬ 
tion  Agency  (40  CFR  120)  establish  measures  to  protea  the 
quality  of  water  if  a  project  is  to  be  located  in  the  recharge  area 
of  a  community's  sole  water  supply. 

9.  Fish  and  Wildlife.  The  Fish  and  Wildlife  Coordination  Act  (P.L. 
85-624)  requires  that  HUD  consult  with  the  Fish  and  Wildlife 
Service  (Department  of  Interior)  and  the  appropriate  State  agency 
if  the  project  will  affect  control  or  require  modifteations  to  any 
stream  or  other  body  of  water. 

10.  Endangered  Species.  The  Endangered  Species  Act  of  1973  (PX. 
93-205),  the  Eiidangered  Species  Act  Amendments  of  1978  (PX. 
95-632)  and  43  CFR  870,  require  that  HUD  consult  with  the 
Departmeiu  of  Interior  and  the  Department  of  Commerce  if  the 
project  may  affect  any  species  (including  its  habitat)  identified  by 
the  Departmeiu  of  Interior  as  an  endangered  qrecies. 

11.  Toxic  Chemicals  and  Radioactive  MatcriaL  HUD  Notice  79- 
33  identifies  the  contact  person  for  guidance  on  protection  of 
persons  and  property  from  man-made  environmental  hazards 
such  as  toxic  chemicals  and  radioactive  materials. 


Sections.  UnHoirn  Act  and  Relocation  Requirements 


The RelocatkuiAssistanceandReal  Property  Acquiation Policies  Aa 
of  1970  (Unifonn  Act)  is  not  applicable  to  public  liMsing  {Rojects 
developed  under  the  turnkey  method.  However,  in  line  with  its  policy 
regarding  other  HUD-assir^  activities  not  covered  by  the  unifonn 
Act,  HUD  administratively  requires  that  relocation  assistance,  includ¬ 
ing  advisory  services  and  reasonable  moving  and  related  expenses,  be 
provided  for  eligiUe  residential  tenant-occupants  (not  owner-occu¬ 
pants)  who  are  displaced  as  a  result  of  turnkey  development 

When  required,  relocation  assistance  and  related  payments  are  |ro- 
vided  and  financed  by  the  PHA.  However,  the  developer  may  be 
required  to  reimburse  the  PHA  for  all  or  part  of  the  costs  for  such 


assistance  if  the  developer  fails  to  provide  the  PHA  with  specify 
information  regarding  the  occupants  (rfa  proposed  site  or  property ,  or 
to  furnish  notifications  to  such  occupants  in  accordance  with  the 
PHA's  instructions,  or  to  meet  any  other  applicable  relocation  lequire- 
ntents. 

If  there  are  any  tenant  occupants  of  the  site(s)  or  property(ies) 
identified  in  the  turnkey  proposal,  prior  to  its  preparation  and  submis¬ 
sion,  the  devdoper  should  ask  the  PHA  to  provide  detailed  informa¬ 
tion  regarding  the  relocation  notification  requBements. 


Section  6.  Facilities  and  Services 


Introductkre.  The  developer  shall  make  every  effort  to  selea  sites 
that  are  accessible  to  existing  or  proposed  public  facilities  and 
services.  This  may  not  be  possible  because  sites  may  iKX  be  available 
near  required  facilities  or  the  facilities  may  not  have  the  capacity  to 
serve  the  proposed  project  In  such  instances,  necessary  facilities  and 
services  may  be  provided  to  the  extent  authorized  in  this  sectioit 

1.  ProjectNoa-DweUiiigFacilitics.Necessarynon-dwellingspace 
and  equipntent  may  be  provided  for  management  maintenance 
and  ctmununity  activities  and  may  be  included  in  the  develop¬ 
ment  cost  of  a  public  housing  (Rojea  pro  vided  that  the  amount  of 
space  does  not  exceed  die  limitations  identified  below.  These 
facilities  may  be  provided  on  a  projea-by-projea  basis  or  as 
central  space  for  several  closely  situated  public  housing  projects 
operated  by  the  PHA.  Developers  should  review  Part  I  of  this 
packet  for  the  specific  PHA  requirements  for  this  project 


a.  Management  Facilities.  General  purpose  office  space  and 
equipment  may  be  required  by  the  PHA  to  perform  aikninis- 
trative  functions.  Space  for  necessary  facilities  may  be  pro¬ 
vided  not  to  exceed  die  following  limitations: 


Number  of  Public 
Housing  Units  Served 


Maximum  Management 
Space  Allowed  (sq.  ft.) 


0-15 

16-50 

51-100 

101-150 

151-200 

201-300 

301-400 

401-500 


150 

325 

500 

600 

775 

1000 

1200 

1400 
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b.  Mainteunce  Facilities.  Space  and  equipment  may  be  re¬ 
quired  to  perform  operation  and  mamtenance  activities. 
Included  are  bicilities  fora  central  repair  strap  and  storage  of 
took,  pans  and  outdoor  equipment  (e.g..  lawn  mowers,  snow 
blowers,  and  maintenance  vehicles).  Space  for  necessary 
mainieitance  facilities  may  be  provided  not  to  exceed  the 
following  limitations: 


Maximum  Maintenance 
Space  Allowed  (sq.  ft) 


Number  of  Public 
Housing  Units  Served 

0-15 

16-50 

51-100 

101-150 

151-200 

201-300 

301-400 

401-500 


Community  Facilities.  Conununity  space  and  related  equip¬ 
ment  may  be  required  to  provide  social  and  recreatiotral 
opportunities  for  project  occupants.  Included  are  such  facili¬ 
ties  as  game  rooms,  meeting  rotuns  or  craft  rooms.  In 
determiiung  the  amount  of  community  space  to  be  provided, 
consideration  shall  be  given  to  whether  space  will  be  provided 
for  a  child  care  facility  and  whether  such  space  could  be  used 
for  both  purposes.  Space  for  necessary  community  facilities 
may  be  provided  not  to  exceed  the  following  limitatkMis: 

(1)  Projects  Desigiicd  for  the  Elderly: 


Number  of  Public 
lousing  Units  Served 


101  or  more 


Maximum  Community 
Space  Allowed 

25  sq.  ft  per  unit 

1.250  sq.  ft.  for  the  first 
50  units,  plus  20  sq.  ft 
for  each  additional  unit 

2.250  sq.  ft  for  the  first 
100  units,  plus  15  sq.  ft 
for  each  additional  unit 


(2)  Projects  for  Famdy  Occupaucy: 


Number  of  Public 
Housing  Urrits  Served 

Under  101 

101  ortirare 


Maximum  Community 
Space  Allowed 

8  sq.  ft  per  bedroom. 

800  sq.  ft  for  the  first 
100  bedrooms.  plus4  sq. 
ft  for  each  additional 
bedroom. 


(3)  Projects  for  Elderly  and  Fantily  Occupancy.  The 
maxirnumanraumof  community  space  for  aproject  to  be 
occupied  both  by  elderly  and  fairiily  households  is  the 
sum  of  the  amounts  determined  in  accordairae  with  (1) 
and  (2)  above. 


2.  Child  Care  Facilities.  Spiice  may  be  provided  for  a  child  care 
center  for  the  project  occupants  if  such  a  facility  is  not  otherwise 
available,  or  existing  facilities  are  inadequate,  to  serve  the 
proposed  project  Such  space  may  be  provided  in  addition  to  the 
amoum  allowed  for  community  facilities.  Refer  to  Part  1  of  this 

'  Packet  for  specific  requirements. 

3.  Health  Care  Facilities.  In  projects  for  elderly  occupancy,  space 
may  be  provided,  if  required,  for  preventive  health  programs  for 
the  project  occupants.  This  may  include  space  for  such  facilities 
as  examination  rooms  and  health  clinics  only  if  they  are  not 
accessible  in  the  neighboriraod  but  shall  not  include  general 
medical  care  or  hospital  care  facilities  such  as  laboratories  and 
’  treatment  rooms.  If  health  care  facilities  are  necessary,  a  maxi¬ 
mum  of  five  square  feet  for  each  unit  may  be  provided.  Suchspace 
may  be  {xovided  in  addition  to  the  other  amounts  allowed.  Refer 
to  Part  I  of  this  Packet  fcff  any  qtecific  requirements. 

4.  Off-Site  Facilities.  Off-site  improvements  and  facilities,  such  as 
extensions  of  water  and  sewage  systems  and  access  streets  to  the 
site  boundary  .may  be  required.  Thecost  foroff-site  facilities  may 
be  included  in  the  developer's  price  only  if  it  is  local  practice  that 
a  developer  or  builder  normally  pays  for  such  facilities  when 
developing  comparable  privately  owned  housing.  The  amount 

'  authorized  for  off-site  facilities  shall  be  limited  to  the  Area  Office 
estimate  of  either  the  cost  of  such  facilities  or  the  increase  in  the 
site  value  that  is  attributable  to  such  facilities,  whichever  is  lower. 
If  the  cost  exceeds  the  amount  that  may  be  approved  by  the  Area 
Office,  the  additional  amouiu  would  have  to  be  off-set  by  a 
donation. 

5.  CongregateFacilities.AsdefinedintheAct.congregatehousing 
providesa  living  environment  in  which  some  or  all  of  the  dwelling 
units  do  not  have  kitchen  facilities.  Such  housing  must  have  or  be 
coiuiected  with  acentral  dining  facility  to  provide  wholesome  and 
economicalmealsfor  the  occupants  inagenerallyself-supporting 
operation.  The  qiace  required  fw  a  cerural  kitchen  and  dining 
facility  is  in  addition  to  the  allowable  non-dwelling  facilities 
identified  in  this  section.  The  amount  of  space  for  the  dining  room 
shall  not  exceed  fifteen  ( 1 5)  square  feet  per  finer,  accommodating 
one-half  of  the  project  occupants  at  one  sitting,  and  the  kitchen 
shall  be  adeqisoe  to  serve  the  dining  facility.  The  turnkey 
developer's  price  may  only  include  the  cost  of  Ae  following: 

a.  space  for  the  common  kitchen  and  dining  facility,  including 
<  food  storage  areas; 

b.  equipmeiu'for  the  central  kitchen  facility,  including  cooking 
utensils,  ranges,  refrigerators,  storage  cabinets,  dishwashers, 
and  waste  disposal  equipment,  and; 

c.  fiirnitureandequipmentforthecentraldiningfaciliiy.includ- 
ing  tables,  chairs,  linen,  glassware  and  eating  utensils. 
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Introduction.  This  section  discusses  the  design  and  constniction 
standards  applicable  to  all  projects  developed  for  the  public  housing* 
program.  If  the  standard  is  optional.  Part  I  will  indicate  if  it  is  required 
for  this  specific  project 

1.  Basic  Standards.  Projects  developed  under  the  public  housing 
program  must  comply  with: 

a.  either  the  HUD  Minimum  Property  Standards  (MPS)  for  New 
Construction  or  the  HUD  Minimum  Design  Standards  for 
Rdiabilitadon  of  Residential  Properties.  The  MPS  for  multi  ¬ 
family  Housing  ai^y  to  walk-up  and  elevator  structures  and 
sites  and  are  contained  in  Handbook  49 10. 1 .  The  MPS  which 
apply  to  detached,  semi-detached  and  TOW  structures  and  sites 
are  contained  in  Handbook 4900. 1 .  An  up-UMlaiB  copy  of  the 
MPS  is  available  for  extHtiination  in  each  HUD  Regional. 
Area  and  Service  Office.  Ct^es  may  be  purchased  from  the 
United  Slates  Govenunent  Printing  Office,  Washington. 
D.C.  20402.  The  MPS  for  Rehabilitation  of  Residenli<« 
Properties  is  Handbook  4940.4  which  applies  to  all  types  of 
structures.  It  may  be  obtained  fine  of  chine  from  any  HUD 
Office. 

b.  HUD  environmental  requirements  and  requirements  for  ac¬ 
cessibility  and  usability  by  the  physically  handicapped  (24 
CFR  40  and  24  CFR  8);  and 

c.  any  applicidtie  <xal  requirements,  sudi  as  State  or  local 
bidlding  codes  and  ordirumces. 

2.  'LocaIMPSVariatioDS.  The  Area  Manager  may  approve  varia¬ 
tions  from  the  MPS  to  meet  special  local  cmditions  foraspecific 
project  Variations  may  include  modifications  to  design  and 
constniction  standards,  use  of  alternate  building  materials  and 
fixnires,  and  the  use  of  innovative  constniction  methods  and 
materials.  In  such  cases,  the  Area  Manager  must  determine  that 
the  alternate  standards  or  materials  will  provide  for  a  level  of 
structural  soundness,  useful  life,  and  economy  in  maintenance  or 
operation  that  is  at  least  equivalent  to  the  MPS.  Where  a  variation 
is  expected  to  be  used  for  future  projects  on  arqietitive  basis,  the 
Area  Manager  should  recommend  that  an  appropriate  Local 
Acceptable  Standard  be  established. 

3.  Additional  PrograiBStaBdariis.  The  basic  standards  identified 
above  provide  minimum  design  and  construction  requirements. 
The  construction  of  public  housing  projects  may  exceed  the  basic 
standards  provided  that  projects  do  not  involve  elaborate  or 
extravagant  design  or  materials.  For  example,  increasing  the 
MPS  insulation  or  glazing  standard  may  be  required  to  conserve 
energy  and  provide  for  more  economical  operations  over  the 
projected  life  of  the  housing. 

a.  AddMkmal  Quality  Standards.  The  Area  Manager  is  re¬ 
quired  to  develop  specific  additional  quality  standards  neces¬ 
sary  10  comply  with  the  requirements  of  ^don  6(b)  of  the 
Act  Specifically,  the  law  requires  that  the  design  and  cost  of 
a  public  housing  project  take  into  account  the  extra  durability 
required  for  safety  and  security  and  economical  maintenance 
of  such  housing;  the  provision  of  amenities  designed  to 
guarantee  a  safe  and  healthy  family  life  and  neighborhood 
environment;  the  application  of  good  design  as  an  essential 


component  of  such  housing  for  safety  and  security  as  well  as 
other  purposes;  the  maintenance  of  quality  in  archiiecture  to 
reflea  the  standardsof  the  neighborhood  and  coimnunity:  the 
need  for  maximizing  the  conservation  of  energy  for  heating, 
lighting,  and  other  purposes;  the  effectivenessof  existing  cost 
limits  in  the  area;  and  the  advice  and  recommendation  of  kKal 
housing  producers.  The  additional  quality  standards  for  this 
project  may  be  found  in  Part  IV  of  this  Packet 

b.  Density.  The  density  requirements  are  stated  in  Section  3  of 
thisPa^ 

c.  Non-Dwelling  Facilities.  The  requirements  and  limitations 
for  required  facilities  and  services  are  staled  in  Section  6  of 
this  Part 

4.  Carpetins.Carpeting,insteadofothertypesoffinishedflooring, 
may  be  provided  only  m  projects  proposed  for  occupancy  by  the 
elderly  or  handicapped.  Carpeting  may  not  be  used  in  bathrooms 
or  kitchens. 

5.  Basements.  Unfbiished  basements  may  only  be  provided  in 
public  housing  projects  if  the  cost  of  constructing  basements  was 
reflected  in  the  published  prototype  dwelling  construction  and 
equipment  (DC&E)  costs  for  the  area  developed  by  the  Area 
Office.  In  establishing  prototype  costs,  the  Area  Office  may 
consider  the  cost  of  constructing  basements  but  only  in  those  areas 
where  it  is  common  local  practice  for  moderate  income  housing. 

6.  ParkingSjMces.Thenumberofparkingspacestobeprovidedfor 
apublic  housing  projea  is  generally  determined  by  local  building 
codes  and  ordinances.  In  the  absence  of  local  parking  require¬ 
ments,  the  Manual  of  Acceptable  Practices  (HB  4930.1)  should 
be  used  as  a  guide  for  determining  the  number  of  parking  spaces 
to  be  provided.  Parking  spaces,  generally,  will  be  provided  in  the 
form  of  paridng  pads  for  detached  and  semi-detadied  structures, 
or  a  parking  lot  for  other  structure  types,  and  would  be  an 
allowable  expense  for  site  improvements  (Account  1450. 1). 

a.  Highrise  Elevator  Structures.  Parking  spaces  for  the  occu¬ 
pants  of  highrise  elevator  projects  may  be  included  as  an 
integral  panof  die  structure.  This  maybe  necessary  to  comply 
with  load  requirements  or  to  provide  for  economical  con- 
structkxt  of  the  proposed  project  because  of  the  limited 
availability  or  high  cost  of  acquiring  adjacent  land  solely  for 
a  parking  lot  In  such  instances,  parking  qnces  may  be 
provided  in  a  basement  or  sub-basement  garage  and  would  be 
an  allowable  expense  for  site  improvements  ( Accoum  1450. 1). 

b.  Detached  and  Semi-Detached  Structures.  Garages  or  car¬ 
ports  (as  distinguished  from  parking  pads)  are  occupant 
storage  spaces  and  must  be  included  in  dwelling  construction 
(Accoum  1460).  One-car  garages  or  carports  for  a  specific 
project  being  developed  as  scattered  site  housing  may  be 
provided  if  this  can  be  accomplished  within  the  prototype 
dwelling  construction  and  equipment  cost  liinitatiun. 

7.  Air  Conditioaing.  Air  conditioning  systems  may  be  provided  in 
public  housing  projects.  This  may  be  necessary  to  provide 
flexibility  in  the  design  and  layout  of  the  housing  units,  provide 
for  a  healthy  living  environment,  assure  continued  occupancy. 


PwvnuB  adiiions  ar«  obsoleia. 
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and  prevent  premature  obsolescence.  Although  air  conditioning 
may  be  desirable,  it  is  not  required  unless  specified  in  Part  I  of  this 
Packet 

8.  Utilities.  It  is  important  that  the  best  types  and  utility  combina¬ 
tions  be  selected.  If  the  best  system  is  not  installed  initially,  die 
cost  of  converting  to  wother  system  at  some  later  date  is  usually 
prohibitive.  Ail  selected  utilities  must  be  available  in  time  for 
project  construction  or  occupancy. 

a.  Utility  Analysis.  The  PHA  will  provide  a  completed  Com¬ 
parative  Analy^  of  Utility  Costs  (Form  HUD-5 1994)  for  the 
proposed  project  with  this  Packet 

b.  Utility  Selection.  The  utility  combination  identified  by  the 
PHA  shall  be  selected  unless  the  developer  can  demonstrate 
that  a  more  efficient  and  ecoiKMnical  combination  is  avail¬ 
able.  If  the  developer  wishes  to  propose  an  alternative  com- 
binatioit  the  developer  must  prepare  and  submit  with  its 
proposal  a  revised  Form  HUD-51994. 

c.  Imlividual  Noo-Dwelliiig  Meters.  Utilities  for  non-dwell¬ 
ing  facilities  (e.g.,  maintenance,  management  and  commu¬ 
nity  space)  shall  have  meters  separate  from  residential 
meters. 

9.  Solar  Energy.  The  developer  shall  make  use  of  solar  energy,  if 
it  is  economical  to  do  so.  Sol^  energy  systems  are  required  only 
if  stated  in  Part  I  of  this  Packet  Any  additkm,  alteration,  or 
improvement  to  an  existing  or  new  structure  designed  to  use  solar 
energy  » reduce  the  demand  for  other  energy  sources  may  be 
considered. 

a.  HUDStanrlards. The IntermediateMinimumProperty Stan¬ 
dards  for  Solar  Heating  and  Domestic  Hot  Water  Systems 
(Handbook  4930.2)  identifies  various  types  of  active  and 
passive  systems  that  may  be  considered.  A  solar  heating  or 
domestic  hot  water  system  may  be  approved  rmly  if  an 
opaadonalconventionaisystemwUlbeprovidedasa^back-up’’. 


Sections.  Prototype  Costs 


Introductioe.  Section  6(b)  of  the  Act  requires  that  HUD  establish 
prototype  costs  at  least  annually  for  various  structure  types  and  unit 
sizes  in  different  areas  of  the  country .  The  prototype  costs  established 
by  HUD  represem  the  ceiling  amounts  that  may  be  approved  for 
construction  and  equipment  in  the  project  development  budget  and 
construction  contract  The  Act  also  provides  that  the  prototype  costs 
established  by  HUD  for  any  area  may  be  exceeded  by  up  to  ten  (10) 
perceiu  if  necessary  for  individual  projects. 

1.  Ferleral  Register  Publiotion.  The  unit  prototype  cost  schedule 
is  published  at  least  annually  as  a  Notice  Bi  the  Federal  Register 
and  is  effective  upon  publicatioa  The  published  prototype  cost 
schedule  identifies  the  current  per  tmit  dwelling  construedon  and 
equipment  cost  base  don  the  number  of  bedrooms  and  structure 
types  for  various  geographic  areas.  The  unit  prototype  cost 
schedule  for  aspecifk  geographic  area  may  be  revised  based  on 
public  commentSOTOther evidence  that  construction  costsexceed 
the  limits  determined  by  HUD.  Any  revisions  approved  by  HUD 
also  will  be  published  as  a  Notice  in  the  Fedei^  Register. 


b.  Allowable  ProjectCosts.Thecostofsolareiiergy equipment 
is  an  allowable  expense  for  project  development 

(1)  Site  Improvements  (Account  1450.1).  The  purchase 
and  installation  cost  of  energy  generating  or  collecting 
equi[Mnent  shall  be  included  in  Account  1450.1.  In¬ 
cluded  are  the  costs  of  relstted  structure  alterations: 
distribution  systems  (e.g..  wiring,  ducts,  piping,  pumps, 
insulation  and  heat  exchangers);  storage  tanks,  rock  bin 
or  heat  sink  elements;  and  control  systems,  sensors  and 
logic  devices. 

(2)  DweHing  Construction  (Account  1460).  TIk  cost  of  all 
energy  distribution  systems  within  the  dwelling  unit 
shall  be  included  in  Account  1460.  Included  are  all  costs 
for  the  conventional  “back-up”  system,  as  well  as  the 
related  dwelling  unit  rosts  for  the  solar  heating  or 
domestic  hot  water  system  such  as  wiring,  ducts,  piping, 
radiators,  grills,  dampers  and  ihermostaL  In  addition,  the 
cost  of  building  construction  commrxi  to  both  the  sobr 
system  and  the  housing  (e.g..  sturdier  roof  framing  to 
su[^n  solar  collecting  equipment)  shall  be  included  in 
Amount  1460. 

10.  Works  of  Art  Works  of  art  such  as  sculptures,  mosaics  or 
murals,  may  be  incorporated  in  a  public  housing  project  Selec¬ 
tion  of  the  artist  is  the  responsibility  of  the  architect  ot  developer 
with  the  ^iproval  of  the  PHA.  Works  of  art  may  be  provided  only 
in  crmimon  buildings  veas  or  grounds  of  the  prop(»ed  project  bi 
selecting  art  objects,  ctmsideration  must  be  given  to  their  appeal 
and  acceptance  by  project  and  neighborhood  residents.  The 
materials  selected  should  be  permanent  and  capable  of  with¬ 
standing  exposure  to  the  elements  and  preclude  the  possibility 
of  theft  The  cost  of  all  works  of  an  for  a  specific  project  shall 
not  exceed  one  percent  of  the  amount  budgeted  for  dwelling 
construction  and  equipment  The  cost  of  an  objects  that  are  pan 
of  the  structure  is  an  allowable  expense  for  non-dwelling 
construction  (Account  1470),  otherwise,  the  cost  shall  be 
included  in  site  improvements  (Account  1450.1). 


2.  Prototype  Cost  Area.  A  “prototype  cost  area”  is  a  geographic 
area,  established  by  the  Area  Office,  within  which  there  is  no 
appreciable  difference  in  the  cost  of  material,  labor,  and  equip- 
mentfor  the  housing  ctmstruction  industry.  A  separate  prototype 
cost  area  may  be  established  if  construction  costs  in  a  community 
consistently  differ  from  other  communities  within  the  same 
prototype  cost  area.  Prototype  cost  areas  are  identified  by  county, 
dty.or  other  political  boundaries.  A  map,  identifying  the  current 
prototype  cost  areas,  is  maintained  in  the  Area  Office  and  is 
available  for  public  inspectiort. 

3.  Stmctiire  Types.  The  unit  prototype  cost  schedule  is  established 
on  the  basis  of  the  number  of  bedrooms  per  unit  for  the  following 
structure  types: 

a.  Detached  (D).  A  structure  which  consists  of  a  single  living 
unit  and  is  surrounded  by  pomanent  open  sfKices. 

b.  Semi-Detached  (SD).  A  structure  containing  two  living  units 
separated  by  a  common  vertical  wall. 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5463 


c.  Row  Dweliii^  (R).  A  stiucture  containing  three  or  more 
bving  units,  each  separated  by  vertical  walls,  and  generally 
having  individual  entrances  and  interiOT  stairs. 

d.  Walk-Up  ApartmeBts  (AW).  A  multi-level  low-rise  struc¬ 
ture  containing  two  or  more  living  units,  each  separate 
horizontally  (ceiling/floor),  and  by  vertical  walls. 

e.  Elevator  Structure  (AE).  Any  high-rise  structure  for  which 
an  elevator  is  required  under  the  Minimum  Property  Stan¬ 
dards  or  local  building  codes. 

4.  Dwellmg  ConstructioQ  and  Equipment  Costs.  The  construc¬ 
tion  cost  of  new  housing,  for  the  purposes  of  establishing  proto¬ 
type  costs,  includes  the  cost  allowed  for  dwelling  structures 
(Account  1460)  and  dwelling  equipment  (Accouiu  1465).  The 
fdlowing  is  a  description  of  the  constructkm  items  included  in 
prototype  costs: 

a.  Cieneral  Constructioii.  This  includes  the  costs  for. 

(1)  notmal  excavation  and  backfill  for  dwelling  structures, 
but  iwt  the  cost  for  excessive  excavation  and  backfill  or 
site  improvements  such  as  grading,  installation  of  utility 
service,  streets,  walks  and  landscaping; 

(2)  normal  foimdations  but,  not  the  cost  of  ^)ecial  improve¬ 
ments  such  as  pilings,  caissons,  or  underpinnings  re¬ 
quired  for  unustel  site  topography  or  sub-soil  conditions; 

(3)  structural  framing  and  interior  aitd  exterior  finish; 

(4)  dwelling  structures,  including  closets  andother  occupant 
storage  spaces,  and  common  spaces  such  as  entrances, 
corridors  and  lobbies,  janitorial  closets,  and  laundry, 
healing  and  equipment  qnces;  and 

(5)  fixed  equipment  such  as  cabinets,  cupboards  and  shelv¬ 
ing,  inching  installation. 

b.  Plumbing.  This  includes  all  costs  relating  to  domestic  gas. 
water  and  sewage  distribution  systems  widiin  dwelling  struc¬ 
ture  walls,  such  as  piping,  kitchen  and  bathroom  fixtures  imd 
accessories,  d(»nestic  hot-water  heaters,  circulating  pumps, 
and  utility  meters  or  checkmeters. 

c.  Heating  and  Air  Conditioning.  This  includes  all  costs 
relating  to  air  handling  and  distribution  systems,  such  as 
furnaces,  piping,  ducts,  radiators,  filters,  vents,  and  fans.  This 
applies  to  costs  related  to  dwelling  structures  whether  such 
items  are  within  the  dwelling  stnictuie  walls  or  part  of  a 
central  heating  plant  or  system.  If  a  central  plant  will  serve 
both  dwelling  and  iKm-d  welling  areas,  a  propoitiofiaie  cost  of 
die  structure,  equipment,  heating  mains,  and  pipe  tunnels  is 
also  included.  The  cost  of  air  conditioning  systems  and 
equipment  is  also  included  where  it  has  been  justified. 

d.  ElectricaL  This  includes  all  costs  relating  to  interior  electri¬ 
cal  systems  from  the  service  drops,  such  as  wiring,  recep¬ 
tacles,  switches,  fixtures  and  electric  meters  or  check  meters. 

e.  Elevators.  This  includes  the  cost  of  elevators  and  related 
equipment  for  high-rise  structures. 


f.  Other.  This  includes  a  proportionate  share  of  the  builder's 
cost  of  labor,  insurance.  Social  Security  and  sales  taxes,  and 
the  builder's  general  overhetd.  profit,  and  bond  premiums. 
Not  included  are  a  turnkey  developer's  fee.  overhead,  or 
interest  on  construction  financing. 

g.  Dwelling  Equipment.  This  includes  the  cost  of  ranges, 
refrigerators,  shades,  screens,  and  similar  equipment  pro¬ 
vided  in  dwelling  structures  and  the  installation  cost 

5.  Unit  Prototype  Cost  The  published  unit  prototype  cost  repre¬ 
sents  the  current  dwelling  construction  and  equipm.ent  costs  for 
modest  housing  that  is  built  in  corrqiliaiice  with  die  MPS  and  local 
building  codes  and  requirements  and  the  additional  public  hous¬ 
ing  program  standards. 

6.  Base  Project  Prototype  Cost  The  base  project  prototype  cost  is 
computed  by  multiplying  the  then  current  applicable  unit  proto- 
typecostbythenumber  of  units  for  that  unitsize  and  structure  type 
and  then  adding  the  amount  for  all  units  in  the  proposed  project. 

7.  Prototype  Cost  Adjustment  Factor.  A  cost  adjustment  factor  is 
developed  to  recognize  actual  changes  (increases  or  decreases)  in 
construction  costs  fiom  the  effective  date  of  die  unit  prototype 
cost  (used  to  determine  the  base  project  prototype  cost)  to  the 
execution  date  of  the  contract  of  s^  (turnkey).  The  cost  adjust¬ 
ment  factor  is  based  (xi  actual  changes  in  construction  cost  using 
die  Boeckh's  Index.  However,  if  another  commercial  index  (e.g.. 
Marshall  Swift’s)  is  customarily  used  by  the  Area  Office  for 
routine  processing,  it  may  be  used  instead  of  the  Boeckh's  Index. 

8.  Project  Prototype  Cost  Limit.  The  projea  prototype  cost  limit 
is  the  ceiling  amount  that  may  be  ai^xoved  for  dwelling  construc- 
licm  and  equipment  (Accoum  1460  and  Account  1465)  in  the 
contract  of  sale.  The  project  prototype  cost  limit  is  determined  at 
the  time  that  the  contract  of  sale  is  to  be  executed.  This  is 
determined  by  multiplying  the  base  project  prototype  cost  by  the 
prototype  cost  adjustment  factor. 

In  limiied  circumstances,  it  may  be  necessary  to  exceed  the 
project  prototype  cost  limit  to  carry  out  the  objectives  of  the  Act 
Section  6(b)  of  the  Act  provides  that  the  prototype  cost  may  be 
exceeded  by  up  to  ten  (10)  percent.  If  the  additional  cost  does  not 
exceed  ten  ( 10)  percent,  the  Area  Manager  may  approve  a  higher 
project  prototype  cost  for  the  following  reasons: ' 

a.  Local  Building  Requirements.  Increases  anributable  to 
changes  in  local  building  requirements  (e.g.,  codes,  ordi¬ 
nances)  which  were  imposed  after  the  unit  prototype  cost 
schedule  was  published. 

b.  Minimum  Property  Standards.  Increases  attributable  to 
changes  in  the  HUD  Minimum  Property  Standards  or  the 
additional  public  housing  program  standards  which  were 
imposed  after  the  unit  prototype  cost  schedule  was  published. 

c.  Scattered  Site  Housing.  Higher  development  costs  are  an  • 
ticipated  because  the  project  is  being  developed  as  scattered 
site  housing. 

d.  Increases  During  Constrnction.  Change  orders,  that  are 


beyond  the  scope  of  the  construction  contract  or  contract  of 
sale,  which  are  required  to  provide  a  necessity,  appropriate 
rment.  or  equivalent,  for  the  proposed  project 
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Part  111.  Contents  of  Turnkey  Proposal 

Turnkey  proposals  must  comply  with  all  requirements  of  the  Turnkey 
Developer's  Packet  to  be  considered  by  the  PHA.  Each  turnkey 
proposal  shall  include: 

1.  Form  H1JD-S26S1-A.  The  proposal  shall  contain  an  original  of 
the  Site,  Design  and  Cost  Repon  (Forni  HIID-526S 1-A)  for  each 
individual  site  (or  a  site  comprising  several  contiguous  parcels 
having  exhibits  and  information  applicable  to  all  parcels).  This 
form  must  be  completed  with  all  attachments  and  all  questions 
answered.  Where  more  dian  one  site  is  proposed,  a  separate  Form 
HUD-S26S  1-A  shall  be  submitted  as  a  summary  for  ^  proposed 
project  as  a  whole. 

2.  Developer's  Experience.  The  (teveioper  and  die  developer's 
contractor  shall  provide  the  following  information  relating  to 
their  housing  construction  and  development  experience  in  con¬ 
nection  with: 

a.  HUD  projects:  a  Previous  Participation  Certificate  (Form 
HUD-2S30),  which  identifies  the  project  number,  location, 
units,  and  current  development  status  for  all  HUD  assisted 
housiiig  projects  (e.g..  PuUic  Housing,  Section  8.  Section 
202)  and  HUD  insured  projects  (e.g..  Section  221(d)  (4), 
Section  236,  Section  207); 


b.  Other  projects:  a  list  of  other  projects  (excluding  HUD 
assisted  and  HUD  insured  projects)  developed,  identifying 
the  number  of  units,  structure  type,  community,  total  project 
cost  and  current  development  status:  and 

c.  Financial  statement:  a  Personal  Financial  and  Credit  State¬ 
ment  (Form  FHA  24 17).  The  PHA  will  not  be  authorized  to 
release  any  financial  information,  except  to  the  Area  Office, 
without  the  express  written  consent  of  the  developer  or 
contractor. 

3.  Developer's  Certification.  The  developer  shall  submit  a  written 
certification  which  indicates  that:: 

a.  the  developer  has  read  and  understood  the  provisions  of  the 
turnkey  contract  of  sale:  and 

b.  if  the  developer's  turnkey  proposal  is  selected,  the  developer 
will  comply  and  assure  that  any  contractors  or  subcontractors 
employed  by  the  developer  will  comply  with  the  require¬ 
ments  of  the  contract  of  sale. 


Section  IV.  Forms  and  Docunrents 

The  following  forms  and  documents  are  provided  with  this  Packet 

1.  PHA's  Proposal  Evaluation  System 

2.  Prqured  Form  HUD-S1994  (Comparative  Analysis  of  Utility 

Co^) 

3.  BUnk  Form  HUD-S 1994 

4.  Form  HUD-S301S  (Format  for  Turnkey  Contract  of  Sale) 


7.  Fbim  HUD-5087  (Outline  Specification) 

8.  Program  Regulation  24  CFR  841 

9.  A  copy  of  the  locally  adopted  HUD  additional  quality  standards 

10.  Handbook  7417.1  REV-1,  (Thapters  9  and  10  Sections  on  PHA 
submission  of  drawings 

1 1.  Form  FHA-2417  (Personal  Fmancial  and  Credit  Statement) 


5.  Form  HUD-S26S1-A  (She.  Design  and  Cost  Repon) 

6.  Form  HUD-2530  (Previous  Participation  Certificate) 


12.  Form  HUD-92800-3  (FHA  Underwriting  Repon)  -  ortly  if  the 
project  involves  single  family  (1-4  family)  units 


PHA's  Proposal  Evaluation  System 


Proposal  Evaluation  Criteria.  The  PHA  will  evaluate  and  rate  each 
turnkey  proposal  objectively  on  the  basis  of  the  following  criteria: 

1.  Developer's  Price:  the  total  develt^rer's  price  as  a  perceiu  of  the 
ntedian  developer's  price  for  all  responsive  turnkey  proposals; 

2.  DC&E  Cost:  the  developer’s  dwelling  construction  and  equip¬ 
ment  cost  as  a  perceru  of  fire  base  project  prototype  cost; 

3.  Developer's  Experience:  the  abiluy  of  the  mmkey  developer 
artdcontractor.if  applicable,  to  buildahousing  project  of  the  type 
and  scale  proposed,  including  the  number,  complexity  and 
location  of  construction  activities  currently  underway; 

4.  Physical  Site  Characteristics:  the  suitability  of  the  site  for 
housing  use  and  treedom  from  adverse  environmental  conditions; 

5.  Site  Plan:  the  extent  that  the  site  is  ai^rropriate  for  the  intended 
use  (e.g..  occupants,  density)  and  the  site  plan  provides  open 


spaces.  outdooriecteationareas,and  promotes  economical  project 
construction  atui  maintenance,  and  minimizes  displacement  of 
site  or  prr^rerty  occupants. 

6.  Site  Location:  the  proximity  and  accessibility  of  the  site  to 
transportation,  employment,  recreation  and  similar  facilities  and 
the  adequacy  of  such  facilities: 

7.  Housing  and  Employment  Opportunities:  the  absence  of  low 
iiKome  or  assisted  housing  concentrated  in  the  proposed  neigh¬ 
borhood  or  area  of  the  conununity  and  extent  that  the  developer 
proposes  to  em|rfoy  minority  or  women-owned  businesses  in 
project  development  activities. 

8.  Architectural  Treatment:  the  degree  to  which  the  design,  and 
placement  of  buildings  is  aesthetic  and  complements  adjacent 
development,  aitd  the  building  and  imit  floor  plans  and  layout 
provide  functional  housing  arrangements; 


Waft 


Piavious  adilions  are  obsotete 
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9.  Special  Design  Features:  the  degree  to  which  the  design  incor¬ 
porates  features  that  provide  for  efficient  project  operations, 
lower  maintenance  costs,  and  the  safety  and  security  of  die 
occupants; 

10.  Energy  Savings:  theextentthatthedesignprovidesforlong-teim 
energy  savings  by  incorporating  the  use  of  solar  energy  or  other 
energy  conservation  feanires; 

1 1.  Materials  and  Equipment:  the  extent  that  durable,  low  mainte¬ 
nance.  construction  material  and  equipment  will  be  used; 

12.  Overall  Project  Design:  the  extent  that  the  proposed  housing, 
including  non-dwelling  £acilities,meets  the  design  and  functional 
objectives  indicated  i  the  Turnkey  Developer’s  Packet; 

13.  OtherPHACriteria:anyotherobjectivecrit»iaestablishedby 
the  PHA  and  identified  in  Part  I  of  this  Turnkey  Developer’s 
Packet 

Proposal  Rating  and  Selection.  The  PHA  will  rate  each  responsive 
turnkey  proposal  on  the  basis  of  the  criteria  above.  If  the  high^  rated 
turnkey  proposal  was  assigned  a  zero  by  the  PHA  for  any  criterion,  die 
PHA  may  sdect  the  next  highest  rated  turnkey  proposal  for  which  no 
criterion  was  assigned  a  zero. 

a.  Standard  Rating  System.  The  standard  rating  system  shall 
be  used  if  special  PHA  criteria  were  lUX  established.  (See  Part 
I.  Proposal  Evaluatkm  Criteria.)  The  maximum  rating  under 
the  standard  system  is  84  p(Mnts.However,atumkeypr(:^iosal 
must  receive  a  score  of  at  least  SO  points  to  be  select^  by  the 
PHA  based  on  the  following  rating  procedure; 

(I)  Developer's  Price.  A  turnkey  proposal  will  be  consid¬ 
ered  as  average,  if  the  developer's  price  is  between  90 
percent  and  KXlpercem  of  die  mediim  developer's  price 
for  all  reqwnsive  turnkey  prqiosals;  pow.  if  the 
develop^s  price  is  mote  than  100  percent;  and  superior, 
if  the  developer’s  price  is  less  than  90  percent  Points  for 
developer's  price  diall  be  assigned  as  either  superior  ( 10 
points),  average  (5  points),  or  poor  (zero  points). 


(2)  DC&E  Cost  A  turnkey  proposal  will  be  considered  as 
average,  if  the  Dwelling  Construction  and  Equipment 
(DC&E)  portion  of  the  developer’s  price  is  between  90 
percent  and  100  percent  of  the  base  project  prototype 
cost.  poor,  if  the  DC&E  cost  is  more  than  100  percent: 
and  superior,  if  it  is  less  than  90  percent  Points  fior  DC&E 

'  cost  shall  be  assigned  as  either  superior  (10  points), 
average  (S  points),  or  poor  (zero  points). 

(3)  Developer's  Experience.  The  PHA  shall  evaluate  the 
developer’s  and,  if  applicable,  the  contractor's  previous 
experience  in  housing  construction.  Points  for  d^eloper 
and  contractor  experience  shall  be  assigned  as  either, 
superior  (10  points),  average  (S  points),  or  poor  (zero 
points). 

(4)  Site  and  Design  Criteria.  The  PHA  shall  evahiaie  the 
turnkey  proposals  for  each  of  the  other  nine  criteria  and 
shall  assign  ^ints  as  superior  (6  points),  average  (3 
points),  or  poor  (zero  points). 

b.  OptioaalRatingSystem.Theoptionalratingsysiemshallbe 
used  if  ^lecial  niA  criteria  were  established.  maximum 

rating  under  the  optional  system  is  1(X)  points  which  provide 
sixteen  (16)  discretionary  points  for  use  by  the  PHA.  Under 
this  systeiru  a  turnkey  proposal  must  receive  a  score  of  at  least 
60  points  to  be  selected  by  the  PHA.  The  sixteen  (16) 
discretionary  points  shall  be  distributed  among  the  PHA 
established  criteria  and  shall  be  assigned  as  follows:  superior 
(the  number  of  points,  not  exceetfing  16.  assigned  to  the 
criterion  by  the  PHA),  average  (one-half  of  the  maximum 
luonber  of  points  assigned  to  the  criterion),  or  poor  (zero 
points). 
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Proposal  for  a 
Public  Housing  Project 

Sm  Public  Reporting  Burden  Statement  on  Page  3. 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  N6.  2S77-0033  (Exp.  09130196) 


PralKl  Numbar: 


It  an  ACC  tar  From-End  Funds  «ias  axscutsd: 

Loan  AuSiority-  $ _ 

Contract  Authority- $ _ 

Data:  _ 


AHocaUon  Area: 


.  I — I  PHA  inside  Central  City 

MetroAiea  U  Allocation  Area 

(m  Area  _  outside  Central  C#y 

I  I  Allocation  Area 


Part  f-PHA  Data 


1.  NamaolPHA; 


2.  Address  olPHA; 


3.  PHA  area  or  jufisdKtionn  includes  the  oonimuni^  tor  which  pubic  housing  development  assistance  is  being  requested. _ _ ] _ 

4.  The  required  Cooperation  Agreennerttsin  are  executed  for  the  proposed  project _ 

5.  A  current  General  Certificate:  (a)  n  attached  (b)  f~1  *»as  submitted,  dated _ ,  and  is  sSI  valid. _ 

6.  TherequiredPHAresolutionauthorlzIngsubmissionorihisPHAProposal.  etc.,  (a)[~lBaWached(b)f~]¥rassub(rott9d.  dated _ 

Part  II— Proposal  Pro)act  Summary  and  Davalopment  Schadula 

Section  A.  Project  Locsdon  _ _ _ _ 

1.  Comtnunii^  12.  County  or  Otisr  SHniar  Area;  I  3.  Congressional  Oisirtct(s)  I  4.  Census  Tract t/E numeration  Oistilci(s) 


Section  B.  Houatnfl  Type  and  Developinetrt  Method _ 

9.  H  Turnkey;  3.  Congregale  or  other  spadal-use  housing 

(a) Q  RFP  and  Developer's  Packet  is  attached.  (a)Qis  (b)Q  is  not  proposed.  If ‘Yes' 

(b) Q  PHA  soloctsd  Turnkey  Proposal  is  attached.  ’  specify  u$e<s)  arid  number  of  units; 

(c) 0  PHA  certifies  bat  Turnkey  Proposal  was  selected 
based  on  an  objective  rating  system  using  such  lactois 
as  site  localion,  project  design,  price  and  developer 
experience. 

SeotionC.  DweMng  Unite  by  Household  Type  and  Structure  Type 

As  appropriate,  enter  the  number  of  dweBng  units  (DUs),  proposed  for  this  project  by  number  of  bedrooms,  structure  and  household  type. _ 

Cdumni  |Calumn2|  CotamnS  CctarmA  CoSmTi 

Total  DUs  Number  at  Family  and  Largs  Fatniy  DU*  Number  ot  Ekteriy  DUs 


1  Stnicture  Types  are:  D-Oalachad;  SO-Sami-Oetached;  R-Row  or  Tovmhouss.  W-Waltup;  and  E-Elevalor 

2  JuitWcalion  required;  See  Part  HI,  Item  A.4.  Denstty 


1.  HouUng  Type  and  Davatapmarw  Mataod 
(1)  Conventional 


(a)  New  Constiuction 

(b)  RehabCtaton 

(c)  Exisling^mreBai 


mconvt 

I  (2)Tu 
Son  LJQ 


(2)  Turnkey 
Q  0  Acquisition 


Section  D.  Propoeed  Project  Developmewt  Schedule 


Schedule  each  processing  step  lor  the  propoeed  project  in  the  *PHA  Estimate' colunwi 
bv  arrtarinQ  ba  esSmated  number  of  mtonrtnr  davs  reateed. 

Number  of  Calendar  Days 

8.  Data  by  which  oomplaia  proposal 
we  be  submitted: 

PfooMSIng  Sisps 

(1)PHA  Etiknata 

(2)  HUO’Use 

1.  Site  Documents 

(a)  PHA  Submission 

9.  State  be  aadiasi  option  axpkaitan  dma  and 
idenaty  the  applicable  site: 

(b)  HUD  Decision 

25 

25 

2.  Design  Documents 

(a)  PHA  Submission 

(b)  HUD  Decision 

45 

45 

3.  Consbjction  Documents 

(a)  PHA  Submission 

1 

(b)  HUD  Decision 

45 

45 

4.  Conbact  Documents 

(a)  PHA  Submission 

(b)  HUD  Decision 

15 

15 

5.  Construction  Start 

6.  Compteion  or  Acgtasdion 

Pageloia  form  HUD42483-A  (S«4) 

ret  Handbook  7417.1 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices  5467 


Part  III— Proposal  Conlani 

SacSonA.  Propoosd  SIto,  Pra)sci  Dsacriptlon  and  Constiuctlon  Cost 


1.  CnatoFour  Family  Propartlao:  A  scattsrsd  alia  housing  projact  invoMns  ona  to  four  lamly  propertiaa  ia  proposad:  (alQYas,  (b)QNo.  It  Yas,  ttw 
toNowing  ara  attachad:  (1)  Q  a  naighbortMod  map  Wenlitying  spadHc  bo'^ndarias  wMhin  which  toa  PH.*,  proposad  to  acquira  sHas  or  propartias;  (2)  Q  a 
dascriplion  of  tha  structural  typas,  unit  sizas.  and  conditions  of  typicai  housing  in  aach  of  «w  spaoitod  naighborhoods;  (3)  Q  avktanoa  that  vacant  sitos 
or  existing  housas,  as  appHcabla  to  tha  proposal,  ara  ragularly  offerad  for  sate  within  cost  limitatfons ;  and  (4)  Q  lor  pio)acts  Involving  1  •to-J-family  propartias. 
tha  attachad  schadule  damonstratas  that  all  propartias  will  ba  acquirad  by  tha  PHA  within  ona  yaar  of  ACC  axacution  and  idanUfas  tha  number  of  units 
and  dales  by  which  property  specific  site  acquisition  documents  twil  be  submitted. 

2.  Site  Design  and  Coal  Reports:  (1 )  Number  of  sites  in  proposad  pro)act _ ;  (b)  Number  of  Forms  HUD-52651 -A  attachad _ ;  (c)  A  Form  HUO- 

52651-A  with  required  exhibits  is  attachad  for:  (1  )Qeach  proposad  site  and/or  (2)Qa  site  comprising  savaral  c>xtliguous  parcels  having  common  exhtoits 
and  information;  (d)  Q  a  separate  Form  HUD-52651-A  is  attached  summarizing  tha  proposed  project  as  a  whoia. 


3  Proposad  Construction  CosVPrica:  The  total  consbuctlon  cosVprica  proposed  Is  $ _ ,  with  a  par  unit  cosVprica 

proposed  of  $ _ _ 

4.  DanaHy:(a)QthePHAproposa8aprojactdansity  which  meets  HUDrequiramanis  indudingthosaofeompatibNity  for  Ihenumbarandagasofthaintondad 

rasidants;(b)theproposadprojact;(1)Qis  (2)Qisnotascatterad-siteprojact;(c)justi1icalionfortoausaofhigh-risastructures;(1)Qtenotapplicable. 
(2)  Q  is  attachad.  or  (3)  0  wr.t  previously  submitted  to  the  Field  Office  on _ (date). 

5.  Schools:  A  latter  from  tha  school  board  (a)  Q  is  attached  (b)  Q  is  not  requirad. 

6.  PHA:  The  PHA  salacted  the  proposad  site(s)  to  comply  with  tha  tocations  tor  assisted  housing  identified  in  tha  HUO-approvad  PHA;  (a)Q  Yas  or 
(b)  Q  Not  Applicable. 


7.  Faciiilias  and  Sandcas:  For  the  intended  reskfants.  the  PHA  proposes  a  project  tor  which:  (a)  Q  tha  facilities  and  sarvioas  as  currently  exist  meat  or 
exceed  HUD  requiramants;  or  (b)  (3*^  addition  of  tha  following,  tha  facilitias  wR  mast  or  exceed  HUD  raquirom>3nls: 


Prepotad  FadMy/ServIcs 

Source  of  Funding 

CompMon  Dais 

Remarks 

i 

- 

8.  NondwaWng  Space:  (a)  Q  tha  project  nondwalirtg  space  proposad  complements  tha  facilities  and  sarvicas  referred  to  in  Item  7  above.  M  nondwaling 
space  is  iwt  axdusivaly  tor  tha  proposad  project,  an  attachment  stale  tha  extent  that  (b)  Q  nondwaling  space  is  also  for  other  pubic  housittg  projects 
and  the  appUcabia  amounts  and  cost  of  such  space  and/or  (c)  Q  rwndwailing  space  is  also  tor  projects  under  other  assisted  houstog  programs. 


9.  Utility  Combination;  Tha  attachad  Comparativa  Analysis  of  Utlity  Costs  (Form  HUD-51994)  (a)  Q  is  tha  ona  prepared  by  the  Raid  Office  or 
(b)  Q  is  a  ravisad  orta  prepared  pursuant  to  requiramants. 

10.  Houdng  OpportunMoa:  (a)  Q  tha  PHA  salacted  tha  proposc«1  project  site  to  comply  with  or  exceed  HUD  housing  opportunity  requiromants  and 

(b)  Q  thz  following  information  has  bean  added  to  the  locafity  map  requirad  by  Im  Form  HUD-52561-.’t;  (1)  tha  percentage  of  minority  residents  for  each 
of  tha  locality's  areas  of  minority  concentration  and  radaHy  mixed  areas;  and  (2)  existing  arto  proposad  HUD  and  other  assisted  housirtg. 

11.  Environmental:  Q  the  PHA  proposes  a  projaef  which  complias  with  or  exceeds  HUD  ertvironmantei  requiramants. 


12.  Relocation:  Displacamant  (a)  Q  is  (b)  Q]  is  not  invoivad.  If  displacamant  is  invdvad,  (c)  an  attachment  in  addition  to  that  required  by  tha  Form  HUD- 
52S61-A,  identifies;  (1)Q  the  type  of  notice  (Notica  of  DispiacanMot,  Notice  of  Right  to  Continue  in  Occupancy,  or  other  notice)  proposad  to  ba  issued 
to  each  occu-pant  (2)  Q  tha  estimated  cost  of  arty  requirad  relocation  benefits;  aitd  (d)  tha  fdlowing  summarizes  potential  rfisplacement: 


(t)Typaol 

Occupant 

a  Total 

Number 

b.  01gible  lor 
Asststod  Housing 

cEsttmated 
RatacaSon  Cost 

1  (2)  Sources  of  Ralocaton  Cost  Funds 

aSourca 

b.  Amount 

1.  FamBes 

1.CDBG 

2.  Irtdwiduals 

2.  Pubic  Housing 

3.  Busirtess  Cottcerrts 

1 

i 

xxxxxxxxxxxxxxxxxx 

3. 

i 

4.  Nonprofit  Irtslilutions  ! 

xxxxxxxxxxxxxxxxxx  1 

] 

4. 

5.  Talal  | 

5.  Total 

1 

Section  B.  Demenstratfon  of  Fiitaneial  FeaaiblHIy 

This  PHA  has  damonstrated  financial  teasibWIy;  (1)(~|  with  the  aid  of  operating  subsidy  or  (2)  Qwithout  tha  need  tor  operating  subsidy,  attd  a  Damortstiation 
of  Financial  Feasibility  (Form  HUD-52485)  or  other  demortstration  pursuant  to  HUD  instructions  is  attachad. 
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SacSonC.  PrafaMioiMl  AMtotant  to  PHA 

The  tallowing  («ni8rihanunii)«r)protessionalswv>ce  contracts  are  attached: 


1.  Service 

2.  Name  and  Address  of  Firm  or  Individual 

a. 

a- 

b 

•> 

c. 

c. 

d. 

d. 

SactianD.  Annual  ContribuSona  Contract 


Thfea  ohginal,  signalura  copiaa  of  the  talowing  are  attached: 

1.  Q  FoimHUO-53010.  Part  One  cftae'ACC  (Form  HUD-53010)  signed  artd  dated  by  the  authorized  PHA  official.  (Part  Two  should  not  tM  returned.) 

Z  Q  Fonne  HUD-274  and  HUD-51999.  The  Designation  of  Depository  tar  Direct  Deposit  of  Loan  or  Grant  Furtds  (Form  HUD-274)  and  the  General  Depository 
Agreemerrt  (Form  HUD-51999)  signed  and  dated  by  the  authorized  PHA  officlai  arul  bank  representative. 

3.  Q  Fonne  HUD-0204,  HUO-52250  and  HW>-5412.  The  Project  Loan  Note  (Form  HUD-9204),  the  Permanent  Note  (Form  HUD-522SO),  and  the  Note  Signature 
Certificate  (Form  HUO-S412)  signed  and  dated  ^  the  authorized  PHA  offidai. 

Section  E.  Request  lor  Advanoee 

1.  A  PHA  request  tar  advances  (a)  Q  is  attached  (b)Q  is  not  attached. 

Z  Funds  required  are  tar:  (a)  Q  planning  expenses  required  tar  Owfrstcaieodar  quarter  following  Field  Office  execution  of  8w  ACC  ($ _ ' 

ar«d/or  (b)  Q  site  acquisiton  and  related  coats  ($ _ ). 

3.  Q  A  detailed  explanation  of  tie  nature  arid  the  amount  of  each  obNgalion  or  proposed  obligation  and  the  extent  flat  tie  obligation  is  necessary  for  the  proposed 

project  is  attached. 

4.  Q  The  PHA  certifies  that  required  blanket  Adelty  bond  and  any  otaer  required  insurarxs  coverage  is  in  force. 


Section  F.  Signature 

I  hereby  certify  ttat  all  the  information  stated  herein,  as  well  as  any  informatian  provided  in  the  accomparament  herewith,  is  true  and  accurate. 

Warning:  HUD  wW  prosecute  false  claims  and  statements.  Cortvjcttonrtwvre^  In  criminal  and/or  civil  per^alties.  (18  U.S.C.  1001, 1010, 1012;  31  U.S.C.  3729,3802) 
Typad  Name  artaTMaotAuSwUsd  PHA  OIRcial:  I  SignaRjre:  I  Oats;  ' 


PubBcreporWtq  burden  tar  this  colection  of  intarmatton  is  estirtMled  to  averay  2  hours  par  response,  indudfog  tie  ome  for  reviewing  instmctiorts,  searching  existing 
data  sources,  gatieiing  and  maintaining  tie  data  neodod.  and  completing  and  reviowing  tie  colocton  of  information.  Send  comments  regardtag  this  burden  estimate 
or  any  otiar  aspect  of  tils  colectton  of  intarmalion,inctudtagsuggestone  tor  reducing  this  burden,  to  the  Reports  Management  Oflioer,  Paperwork  Raducton  Project 
(2577-0033),  Ofltae  of  Intarmaton  Technology,  U.S.  Departnent  of  Housing  and  Urban  Deveiopment  Washington,  D.C.  20410-3600.  This  agency  may  not  oolect  ttiis 
intarmaton,  and  you  are  not  required  to  cornpieie  Ms  form,  uniess  H  dtaplays  a  currently  vald  OMB  control  number. 

Do  not  send  tMa  form  to  dte  above  addreea. 

This  colecton  of  intarmaton  is  required  tar  developing  a  publchousingprojaclpiiBwantto  HUD  ragulalions  24  CFR  941.  TheIntormationwiabeusedtoprovideHUDwiti 
stdldertirdoimaioo  to  enable  a  detarminaliontiat  funds  should  or  should  natbe  reserved  or  a  contactuatcommitaient  made.  This  Intarmationcolecflon  is  mandated 
pursuant  to  tie  U.S.  Housing  Act  of  B37.  The  intomnation  requested  doee  not  lend  itaelf  to  conMentiaaty. 
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Demonstration  of 
Rnancial  Feasibility 


U.S.  D«partinent  of  Housing 
and  Urtian  Developmant 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0033  (exp.  9/M9$) 


Public  raportlng  burden  for  this  colsction  of  information  is  estimalad  to  average  1  hour  per  response,  irKluding  the  time  tor  reviewing  instructions,  searching 
e»stir>g  data  sources,  gathering  artd  maintaining  the  data  needed,  arxt  completing  artd  reviewing  the  collection  of  information.  Setto  comments  regardirtg  this 
burden  estimate  or  any  other  aspect  of  this  colection  of  information,  including  suggesliora  for  reducing  this  burden ,  to  the  Reports  Management  Officer,  Pspetwork 
Reduction  Project  (2577-0033),  Office  of  Information  Technok^,  U.S.  Deparbnent  of  Housing  and  Urban  Deveiopment  Washington,  D.C.  20410-3600.  This 
agency  may  not  collect  this  information,  and  you  are  not  required  to  complete  this  fonn,  unless  it  dtoplays  a  currently  valid  OMB  conbol  number. 

Do  not  sand  this  form  to  the  above  eddress. 

This  collection  of  information  is  required  for  developing  a  public  housing  project  pursuant  to  HUO  regulations  24  CFR  941.  The  information  will  be  used  to  provide 
HUDwilh  suliicient  information  to  enable  a  determination  that  funds  should  or  should  not  be  reserved  or  a  contractual  commitment  made.  This  intormalion 
coleclion  is  mandated  pursuant  to  the  U.S.  Housing  Act  of  1937.  The  information  requested  does  not  lend  itself  to  confkton 


Part  1.  Estimate  of  PHA  and  Tenant  Utility  Costs 


Preiset  Nunttar:  Public  Housing  Aemcy: 


Type  of  UHlHy  or  Fuel 


t.  HMlIng  Labor.  (Proiact  Oper.  Plant  Only) 


g.  Othar  UlWtIaa  or  Sarvicaa.  (aMsciy) 


h.  Sub  Total  -  PHA  Fumishod  UWtlos. 


I.  Sub  Total  •  Tonant-Pufchisad  Utmiaa. 


I.  Total  PHA  and  Tanant-Pwchaaad  UtWUaa.  (hplusi) 


Part  2.  Estimate  of  Anticipated  Operating  Expenses 

Estithated  Amount  per  Unff  per  Month 

a.  AdmMelraNve  Expeiwe;  Salaries  (including  maintenance  supervision),  legal,  steff  training,  travel, 
accounting  fees  and  other  administralive  expensee. 

$ 

■ 

b.  Tenant  Servfcee  Expenee;  Salaries  and  other  expenses  incurred  in  providing  tenant  services  and  the  cost  of 
other  tenant  services  activities. 

$ 

c.  umtiee  Furnished  by  PHA:  Water,  electricity,  gas,  fuel,  sewer  and  other  utHitiss.  Also  utilities  labor  and 
other  utiWes  expense  (from  item  1h,  above). 

$ 

d.  Ordbiary  maintenanoe  end  Operation:  Labor,  materiais,  artd  contact  costs  tor  aff  routine  maintenanoe 
iiKluding  janitorial  and  watchman  service.  Exclude  expense  applicable  to  utffities. 

$ 

1  e.  Protective  Servicee:  Labor,  material  and  contract  costs  tor  protective  services. 

$ 

f.  Insuranoe:  Fro  and  Extended  coverage.  Pubic  Uablily.  Workmen's  Compensation.  Employers'  LiabSty, 
boiler,  automobile,  burglaiy,  theft  and  robbery,  and  Fidaliy  Bonds,  as  appropriate. 

$ 

g.  Payment  In  Lieu  of  Taxes:  (Part  3,c  (below)  minus  Part  2.C  (above)  limes  10  percent). 

$ 

h.  Other  General  Expeneea:  Terminal  leave  paymente,  employae  benefit  contributions,  codoction 
losses,  arxf  other  general  experrses. 

$  . 

L  Sub-Total  (a  through  h) 

$ 

).  Provision  tor  Nonrauline&cponses  and  Reaerve  (10  percent  of  1 ) 

$ 

k.  Eatimatad  Monthly  Operating  Expenaea  (Ipkisj) 

$ 

Previous  edition  is  obsolete  page  1  of  3 
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Part  3.  Estimate  of  Average  Monthly  Contract  Rent  of  the  Proposed  Project 

per  Unit  Month 

sl  EaSinate  of  Average  Monthly  Gross  Rent 

$ 

b.  Estimate  of  Tenant-Purchased  UUHtles  ( from  item  1i,  above) 

$ 

c.  Esttmato  of  Monthly  Contact  Rwit  (a  minus  b) 

$ 

d.  Estfmale  of  Average  MonMy  Contract  Rent  Based  on  97%  Occupancy  (.97  x  c) 

$ 

Part  4.  PHA  Detanninatlon  The  PHA  determines  that  tmaiK  and  cotnplete  *a'  or  v) : 

a.  Qj  The  projecrs  estimalad  oper^mg  expenses.  b.  The  projecTs  estimated  operating  expenses,  (item  2k)  $. 

(item  2k)  $ _  '  wW  exceed  the  estimated  operating  income  (item  3d)  $. 


wW  not  exceed  the  estimalad  operating  income  by 

(item  3d)  $ _  $ _ (item  2k  mirHis  item  3d)  and  an  operating  subsidy  of  that 

amount  win  be  reqUied.  To  be  feasible,  this  amount  cannot  exceed  item  Sd  (below). 


Parts.  Maximum  Allowable  Operating  Subsidy 

per  Unit  Month 

a.  The  nJM  sdowable  expense  levol 

$ 

b.  Pkm:  The  PUM  sdowshle  utWties  expense  level  (from  item  1h,  above,  less  ulSities  labor  arrd 
odrer  utilitias  expanse) 

$ 

c.  Minus:  The  PUM  contract  rental  Income  fitem  3d,  above) 

$ 

d.  Maximum  PFS  operating  subeldy  (5a  plus  5b  mirrus  5c) 

$ 

Parts.  Signature 

I  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HUOwM  prosecute  false  claims  and  statements.  Conviction  may  result  in  criminal  and/or  dvil  penalties.  (18U.S.C.  1001,1010. 1012;  31  U.S.C.  3729. 3802) 


Typed  Name  arxl  Title  ot  Aulhorized  PHA  Oltidal; 

Signaiure: 

Date; 

X 

bistructions 


1.  Purpose.  This  form  shall  be  used  to  demonstrate  financial 
feasiklity  of  a  project  submitted  by  a  Public  Housing  Agency  (PHA) 
under  the  Public  Housing  Program  pursuant  to  24  CFR  941  and  the 
Public  Housing  Development  Handbook  7417.1  REV-1  and  by  an 
Indian  Housing  Authorlly  (IHA)  under  the  Indian  Housing  Program 
pursuant  to  24  CFR  90S  and  the  Incfian  Housing  Handbook  7440.1. 
This  form  is  to  be  used  for  alt  development  methods:  conventional, 
turnkey  or  acquisition.  A  project  may  be  approved  by  the  HUD  Field 
Office  if  it  is  determined  that  the  project  is  financially  feasible  based  on 
the  PHA's  demonstration  of  financial  feasftiility  pursuant  to  this  form. 
This  form  is  not  to  be  used  by  PHAs  located  in  Alaska,  Guam,  Puerto 
Rico  or  the  Virgin  Islands  (See  Handbook  741 7.1  REV-1 ).  A  revision 
of  this  financial  feasibiity  test  is  mandatory  if  the  PHA  proposes  to 
change  any  physical  element  of  the  proposed  project  or  its  method  of 
management  or  plans  to  increase  services,  and  such  change  would 
materially  inaease  the  estimated  operating  costs  of  said  project. 

2.  Prepared  By:  The  form  HUD-52485  is  prepared  by  the  PHA,  with 
assistance  it  necessary  from  the  HUD  Field  Office. 

3.  Number:  Original  and  one  or  more  copies. 

4.  Dtetribution:  APHAshaHsubmittheori^naltotheapplicableHUD 
Field  Office  with  the  PHA  Proposal  tor  the  project  and  shaB  retain  a 
copy  for  its  files.  A  PHA  may  also  be  requested  by  the  Field  Office  to 
submit  additional  copies. 

5.  Inatructions  for  PHA  PreparaHon: 

Heading;  In  the  space  provided,  enter  the  name  and  address  of  the 
PHA  and  the  proj^  nurrtjer. 

Part  1.  •  Estimate  of  PHA  and  Tenant  Utility  Costs.  Enter  the 
estimated  per  unit  per  month  (PUM)  consumption  and  PUM  cost 
applicable  to  PHA  furnished  and/or  tenant  purchased  utilities.  The 
soijrce  data  for  consumption  and  cost  for  electricity,  gas,  fuel,  heating 
supplies  and  heating  labor  is  avail^ile  on  Form  HUO-51994,  Part  A, 
Life  Cycle  Cost  Analysis  of  Utility  Combinations.  The  PHA  shaB  use 


the  cost  associated  with  the  utility  combination  which  HUD  has 
determined  is  most  suitable  for  the  project  Estimates  for  water  and 
sewage  disposal  shal  be  determined  separately  and  entered  m  Part  1,  Items  a 
andb.  Costs  shown  on  HUD-51994  wil  be  allocated  to  PHA  furnished  or  tenant 
purchased  and  the  results  entered  into  Part  1 ,  Items  h  and  L 
Part  2. -Estimato  of  Operating  Expenses.  The  PHA  shall  submit  an 
estimate  of  its  average  monthly  operating  expenses  for  its  first  year  of 
operation.  This  estimate  shaH  be  based  on  the  actual  expenses  of  a 
project  which  is  comparable  from  a  physical  and  tenancy  standpoint 
and  is  located  in  or  about  the  locality  of  the  proposed  project.  The 
expense  estimates  shaB  be  based  on  current  data  and  shaB  not  include 
a  Rejected  inflation  factor. 

a.  Administrative  Expenses.  Enter  the  PUM  estimated  total  administrative 
expense  lor  the  project.  Do  not  include  an  estimate  for  audit  fees. 

b.  Tenant  Services  Expense.  Enter  the  PUM  estimated  total 
expense  tor  any  tenant  services  programs  projected  for  the  project. 

c.  UtUMes  Furnished  by  PHA.  Enter  the  PUM  estimated  total 
expense  tor  utilities  to  be  supplied  by  the  PHA  for  the  project. 

d.  Ordinary  Maintenance  and  Operation.  Enter  the  PUM  estimated  total 
expenses  for  ordinary  maintenance  and  operation  for  the  project 

e.  Protective  Services.  Enter  the  PUM  estimated  total  expenses 
applicable  to  protective  services  for  the  project. 

f.  Insurance.  EnterthePUMannualcostoftherequiredinsurance, 
even  though  the  initial  insurance  may  be  charged  to  the  development 
cost  of  the  project. 

g.  Payment  in  Lieu  of  Taxes  (PN.OT).  Enter  the  PUM  estimated 
cost  for  PILOT.  PILOT  is  ten  (1 0)  percent  of  the  difference  between 
the  estimate  of  monthly  contract  rent  and  the  utilities  suppTicd  by  the 
project.  No  entry  need  be  made  where  the  Cooperation  Agreement 
specificafly  waives  PILOT.  In  the  Indian  flousing  Program  PILOT  may 
only  be  paid  on  taxable  land.  If  PILOT  rate  is  lessthanten  (10)  percent 
of  shelter  rent,  entry  should  reflect  such  reduced  rate. 
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h.  Other  General  Expenses.  Enter  PUM  estimated  total  expense 
for  other  general  expenses  (e.g.,  terminal  leave  payments,  collection 
losses,  employee  beneftt  contribution  and  in  the  Indian  Housing 
Program  payment  for  services  offered  by  other  government  agencies) 
for  the  project. 

Part  3.  -  Estimate  of  Average  Monthly  Contract  Rent  of  the 
Proposed  Project.  The  estimate  of  operating  income  shaH  be  the 
projected  income  for  the  first  fiscal  year  of  operation  (without  Ojserating 
subsidy)  based  upon  97  percent  occupancy  by  a  tenant  body  selected 
in  accordance  with  PHA  regulations  (based  on  Sections  3  and  6(c)  (4) 
of  the  Act  and  24  CFR  Part  960  and  in  the  case  of  the  Indian  Housing 
Program  24  CFR  905). 

a.  Estimate  of  Avorago  Monthly  Gross  Rent.  To  determine  the 
estimate  of  average  rrwnthly  gross  rents,  the  PHA  shall,  first,  deter¬ 
mine  the  range  of  incomes  of  low-income  families  residing  in  rental 
units  in  the  county  or  jurisdiction  which  the  project  would  senre.  The 
families  shall  be  classified  by  household  t^s  (elderty/non-elderty) 
and  by  income  intervals.  The  percentage  distrbution  of  these  incomes 
shall  be  recorded  in  established  income  intervals.  The  PHA  shall 
determine  the  estimated  rental  income  of  the  project  by  projecting 
occujjancy  which  approximates  the  percentage  distribution  of  families 
and  by  applying  its  current  rent  determination  standards. 

The  PHA  shall  submit  an  analysis,  with  Form  HUD-52485  that  will 
indicate  the  average  monthly  gross  rent  that  would  result  if  the  PHA 
selected  families  with  a  broad  range  of  incomes  representing  the 
distribution  of  incomes  of  the  eligible  population.  The  PHA  shall  take 
into  consideration  the  size  of  the  families  nost  likely  to  occupy  the 
proposed  project  if  it  were  constructed  at  the  proposed  location.  The 
PHA  should  use  whatever  data  is  available  to  it  to  determine  the 
income  ranges  in  the  community  TNs  could  include  such  sources  as 
census  data.,  CD6G  applications,  wage  sun/eys,  etc.  which  should  be 
updated  to  reflect  current  income  levels.  The  Field  Office  may  have 
data  which  could  be  of  assistance  to  the  PHA.  If  there  are  not  a 
sufficient  number  of  eligible  applicants  in  a  particular  range  or  ranges 
existing  on  the  PH  A's  waiting  list  to  fulfill  the  requirements  stated  above 
regarding  the  tenant  body,  the  PHA  must  submit  its  proposed  plan  to 
attract  applicants  whose  inconres  will  permit  tenant  selection  resulting 
in  the  project  housing  tenants  with  a  distrftxjtion  of  income  reflecting 
the  distribution  of  incomes  of  the  potential  population  in  the  community. 
If  the  PHA  proposes  to  acquire  a  project  occupied  in  whole  or  part  by 
low-income  families,  who  will  be  retained  as  residents,  the  estimate  of 
average  nwnthly  gross  rent  shall  include  the  income  distrlxjtion  of 
those  families  as  well.  Based  upon  the  instructions,  provide  a  realistic 
estimate  of  the  average  PUM  gross  rent. 

b.  Estimate  ofTenant  Purchased  Utilities.  Insertfigure  calculated 
in  Item  1i  of  this  form. 

c.  Estimate  of  Monthly  Contract  Rent.  SuUracttenant  purchased 
utilitties  PUM  (item  3b)  from  the  Average  Monthly  Gross  Rent  (  item 
3a)  to  determine  the  amount  to  be  entered  on  this  line. 

d.  Estimate  of  Average  Monthly  Contract  Rent  Based  Upon  97 
Percent  Occupancy.  Enterthe  product  of  Average  Monthly  Contract 
Rent  (Item  3c)  multiplied  by  97  percent  (.97). 

Part  4.  •  PHA  Determination. 

a.  If  the  estimated  operating  expenses  for  the  first  fiscal  year 
following  the  End  of  the  initial  Operating  Period  (ElOP)  does  not 
exceed^e  estimated  operating  income  (without  operating  subs'Kfy)for 
the  same  period,  the  project  is  financially  feasible.  In  this  case  check 
block  ‘a’  and  do  not  complete  the  remainder  of  this  form. 

b.  If  the  estimated  operating  expenses  exceed  the  estimated  oper¬ 
ating  income  (without  operating  subsidy),  check  block  “b'  and  com¬ 
plete  remainder  of  this  form  to  determine  if  the  project  will  be  financially 
feasible  within  the  limitations  of  the  available  Performance  Funding 
System  (PFS)  operating  subsidy. 

Part  5.  -  Maximum  Allowable  Operating  Subsidy. 

General.  The  PUM  amount  of  operating  subsidy  which  can  be 
considered  will  be  based  upon  whether  the  proposed  project  is  to  be 
included  in  the  Consolidated  Annual  Contributions  Contract  (CACC)  or 


'  whether  the  proposed  project  is  to  be  placed  in  a  separate  Annual 
Contrbutions  Contract  (ACC). 

Existing  PHA/New  Project  •  CACC.  If  an  existing  PHA  is  proposing 
a  new  project,  and  wishes  to  incorporate  the  project  into  its  CACC,  the 
maximum  allowable  PUM  amount  of  operating  subsidy  which  may  be 
used  in  the  determination  of  the  financial  feasibility  test  shall  be  based 
on  the  following: 

a.  The  PUM  AHowabie  Expense  Level  for  the  jsroject  shaH  be  based 
upon  the  current  PUM  Allowable  Expense  Level  for  the  CACC 
recomputed  to  incorporate  the  characteristics  of  the  project  on  aH 
required  PFS  forms.  The  recomputation  of  the  Allowable  Expense 
Level  shall  be  accomplished  pursuantto  Section  990.105  (d)  (3)  of  24 
CFR  Part  990,  Subpart  A,  Operating  Subsidy  •  Performance  Funding 
System. 

The  PHA's  current  fiscal  year  PFS  shall  be  recomputed  to  incorporate 
the  project  In  the  recomputation  no  data  regarding  the  project  shall 
be  in  the  Current  Year  Columns,  but  shall  be  shown  in  the  Requested 
Year  Columns.  Forthis  recomputation,  the  estimated  date  of  ElOP  for 
the  proposed  project  shall  be  the  last  day  of  the  current  fiscal  year.  For 
purposes  of  this  recomputation,  the  proj^  will  be  considered  to  be  one 
year  old. 

b.  Plus:  The  PUM  Allowable  Utilities  Expense  Level  (do  not  include 
Utilities  Labor  and  Utilities  Other). 

c.  Minus:  The  PUM  estimate  of  the  average  nwnthly  contract  rent 
based  upon  97  percent  occupancy. 

Existing  PHA/New  Proj^  t-3  be  Placed  In  Separate  ACC  or  New 
PHA  /  New  Project  If  project  Is  to  be,in  a  separate  ACC,  the  maximum 
allowable  PUM  amount  of  operating  subsidy  which  may  be  used  in  the 
determination  of  the  financial  feasibility  test  should  be  based  on  the 
following: 

a.  The  PUM  Allowable  Expense  Level  for  the  proposed  project  shall 
be  determined  to  be  the  same  as  the  current  Allowable  Excuse  Level 
of  a  PHA  already  in  management  which  is  located  In  or  about  the 
locality  of  the  proposed  project  if  the  projxrsed  project  and  the 
comparable  PHA  are  generally  alSre  In  physical  characteristics  arxJ 
tenancy.  Comparison  should  exclude  a  project  age  comparison.  Ifthe 
project  is  not  the  first  project  of  the  PHA,  the  comparable  PHA  might 
be  the  PHA  itself.  The  usable  Allowable  Expenses  Level  would  have 
been  developed  pursuant  to  Section  990.105  of  the  PFS  Regulation. 
The  HUD  Field  Office  shaH  provide  the  appropriate  AHowabie  Expense 
Level  upon  request 

b.  Plus:  The  PUM  Allowable  Utilities  Expense  Level  (notto  include 
Utilities  Labor  and  Utilities  Other). 

c.  Minus:  The  PUM  estimate  of  average  irwnthly  contract  rent 
based  upon  97  percent  occupancy. 

d.  Initial  Operating  Subsidy  Eligibility.  If  the  proposed  project  is 
deemed  to  be  financially  feasible,  the  PUM  Allow^le  Expense  Level 
determined  in  accordance  with  this  subparagraph  wHI  be  the  basis  for 
the  PUM  AHowabie  Expense  Level  to  be  used  in  the  project' sfirstfiscal 
year  in  management.  This  PUM  will  be  adjusted  by  an  inflation 
factor(s)  for  the  intervening  years.  Instructions  for  the  computation  of 
the  first  fiscal  year  PUM  /Vltowable  Expense  Level  are  contained  in 
Performance  Funding  System  Handbook  7475.13. 

Completion  of  Part  5. 

a.  PUM  Allowable  Expense  Level.  Enterthe  PUM  computed  using 
the  instructions  above. 

b.  PUM  Allowable  Utilities  Expense  Level.  Enter  the  PUM  cost 
of  PHA  furnished  utilities  shown  in  Item  1h  uf  this  form  less  UtilHies 
Labor  and  Other  Utilities  Expense. 

c.  PUM  Contract  Rental  Income.  Enter  the  PUM  rental  income 
anmunt  as  shown  in  3d  above. 

d.  Maximum  PFS  Operating  Subsidy.  Item  5(a)  plus  Item  5(b) 
minus  Item  5(c).  If  this  amount  is  ^ual  to  or  greater  than  the  deficit 
(Item  2k  minus  Item  3d)  shown  in  Item  4b  of  this  form,  then  the 
proposed  project  shall  be  determined  to  be  financially  feasbie. 
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She  Desian  and  Cost  ReDOrt  U.S.D«partm«rt  of  Housing  OMB  No  2577^)033  (Exp  90<V96) 

’  ^  and  Urban  Dovolopment 

Office  of  Public  and  Indian  Housing 

PubHe  roporSng  burdon  for  Siis  collection  of  information  is  estimated  to  average  2.5  hours  per  response,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gatherirtg  artd  maintaining  the  data  needed,  and  completing  arfo  reviewing  the  collection  of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer, 
Paperwork  Reduction  Project  (2577-0033),  Office  of  Information  Technology,  U.S.  Oeparbnent  of  Housing  and  Urban  Development  Washington,  O.C.  204 tO- 
3600.  This  agency  may  not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number. 
Do  ttot  send  this  form  to  the  above  address. 

This  collection  of  information  is  required  for  developing  a  public  housing  project  pursuant  to  HUD  regulations  24  CFR  941.  The  information  wil  be  used  to  provide 
HUDwith  sufficient  information  to  ertable  a  determination  that  kinds  should  or  should  not  be  reserved  or  a  contractual  commitment  made.  This  information 
colection  is  mandated  pursuant  to  the  U.S.  Housirtg  Act  of  1937.  The  intormation  requested  does  not  lend  itself  to  confidentiality. _ 


Prepare  and  submit  in  accordarKe  with  the  Pubic  Housirtg  Development  Regulation  (24  CFR  941)  artd  Handbook  (747.1J1).  A  separate  report  is  required  for 
each  individual  site  or  a  site  comprising  several  contiguous  parcels  having  exhibits  and  intormation  applicable  to  al  parcels.  A  summary  report  is  required  for 
foe  project  as  a  whole.  Where  necessary,  attach  a  continuation  sheet  identifying  Part,  Section  and  Items  coninued. 


1.  NameolPHA: 

1  3.  Project  Number 

5.  Housing  Type  and  Development  Method 

' 

miiBMHinu 

(1)  Conventional 

1  (2)  Turnkey 

2.  Address  ot  PHA: 

4.  Thisreponis: 

(a)  Q  the  Summary  Repon  tw 

the  project  as  whola;  and/or 

(b)  Q  atoividual  Site  Report 

Report  No.  ol  reports 

j-,  |3)Aoquislllon 

(a)  New  Constfuction  |_ILJ  I 

(b)  Rehabblalion - nQ  rL 

(c)  Existing - Q 

6.  Community:  7.  County  or  Other  Similar  Araa  a.  Congressional  9.  Census  Tractf^ 

'  DisirkX(s)  Enumeration  bistr1ct(s) 


10.  LocaOty  Map:  For  foe  proposed  project  as  a  whole,  a  map  of  foe  locally  Q]  is  attached  identifying  each  proposed  site  arfo  foe  percentage  of  foe  population  by  race 
in  foe  census  tract  Also  located  on  foe  map  are  existing  and  proposed:  (a)publcSansportalionlinesservingfoesite,(b)  foe  principal  industrial,  commercial,  or  other  areas 
proving  employing  opportunities  tar  project  residents,  and  (c)  public  schools,  community,  recreation,  healh,  shopping  and  other  tadities  adjacent  to  arfo  serving  foe  she. 


12.  Areas  and  Costs  ol  Oweling  and  Non-CweMing  Buitdings  or  Spaces 


idsnely  xeperately  lor  lamily  arid  lor  elderty 

Gross  Square  Feet 

Net  Square  Feet 

Total  Cost 

costs  MibutaHe  to  the  areas. 

1  Family  I 

Eldarly 

j  Family  I 

1  Elderty  I 

1  FamHy  I 

j  Etderty 

(a)  Oweang  Space 


(te  Non-Dwaling  Buridings  or  Spaces 
(1)  Management 


(2)  Mamienance 


(3)  Commimiiy 


(4)  Other  (spedty) 


(S)  Total  Non-Oweaing  Space 
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Report  Numbor 


Reports  lor  Protect  Number: 


13.  Pfcgoigd  Proisci 


Schedule  each  processing  step  tor 
the  proposed  proied  In  iheappicable 
column  below. 

Processing  Steps 

a.  Site  Oocumenis  Submission 


b.  Design  Documents  Submission 


c.  Constructian  Documents  Submission 


d.  Contract  Documents  Submission 


Turnkey 
Developer 
Estimals 
Column  (1) 


Number  ol  Calendar  Days 


Column(2) 


e.  Construction  Start 


I.  Construction  Completion 


g.  PHA  Acquisition  o(  Existing 


1 .  Ste  lOentitication  and  Address 


m 


Pwt  H  •  Proposed  SHe 


7.  Closel  Major  Intersection 


(a)  teet  by  leel  (b)  sq.  1r.  (c) 

5.  zoning 

(a)  Uenaly  existing  zoning  lor  the  site: 

(b)  Q  Zoning  recently  changed,  evidence  is  anached 

(c)  Q  Zoning  is  permissive: 

(d)  Q  Zoning  is  rvH  permissivs: 

(1)  zoning  required: _ 

(2)  source  oi  insurarvie _ 

(3)  party  responsible  kx  obtaining 
required  change: 


Ideniily  current  site  control  and  aiach  evidance 

(a)  [~~|Fotm(s)  HUD-St971  lor  conventional  and 

acquisition  projects  or 

(b)  [~~1  Other  lonn(s)  (or  turnkey  projects  (idamily): 

(e)  O0en  esps^sgn  date 

Tile  Intormallon 

To  derrkxisirsae  that  good  tWa  can  be  obtainsd. 
attached  are:  (a)  Q  TWe  opinion  or  report  and 
(b)ri  Recordalicn  piaT _ 


a  The  PHA.  and  Developer  it  a  iumkeyprojea.caitl1lastiat 
as  appikabia.  the  developmeni  and  operation  ol  the  project  will 
be  carried  out  in  oompNanca  with  apjilcable  Fair  Housing  and 
Eijual  OjipQrtunlly  Requirements  •  •  l.e..  Title  VI  ol  tie  CM 
Rights  Act  ol  1964  and  Executive  Order  1 1 063.  Titla  VIH  ol  the 
Civil  Rights  Act  ol  1 968.  Section  504  ol  the  Rehabiaialion  Act  ol 
1973,  the  Age  Discrimination  ha  ol  1975,  Executive  Order 
1 1 246  as  amended  by  Exacutva Order  1 1375,  Secllon3  ol  the 
HUD  Act  ol  1963  and  Executive  Orders  1 1625  and  12138. 

b.  For  the  proposed  project  as  a  whole.  r~|  a  plan  is  attached 
Including  any  expehence.  witch  addresses: 

(1)  Section  3  ol  tie  HUD  ha  ol  1968  -  •  providing 
opporturttes  lor  taining  and  employtnert  ol  iower-inoome 
residence  ol  tie  unit  ol  local  government  ol  tie  meeopottan 
area  (or  non-mairopolilan  rkxjniy,  as  determined  by  HUD) 
ki  witch  the  project  is  locatao  and  awarding  contracts  tor 
work  in  oonnecHon  with  tie  project  to  business  concerns 
witch  are  located  ki  or  owned  hi  substantial  part  by  persons 
residing  ki  such  area; 

(2) r~|  ExacutiveOrdart1625and12138-*amployniant 
rrtnortty  and  woman-owned  business  enterpnsas  to  jtar- 
lorm  work  hi  corviecton  rviti  tiedevelopnientando|>era- 
tion  ol  the  project. 


3.  Source  ol  Site  or  Property  (Check  as  applicable  artl  idersily) 

(a)  Q  HUD  (COBG.  U.H.  226.  etc.) _ 

(b)  Q  Other  Fad  (VA.  etc.) _ 

(t^  Q  PHAOwned  ^ _ 

(d)  Q  Cty.  County,  State-Owned _ 

(e)  [[]  Private-Owned _ 

(I)  r~|  Other  (Idantly) _ 


8.  Site  Sunray  Q  is  attached 

9.  For  convendonal  or  acquisilian  projects  PHA  obtained 
privaio  owner's  otler  to  sat  by: 


(a)  Q  PHA  advertsemeit  or  Invitation; 


(b)  Q  Owners  advertsemanl  or  Using  or  otier 
vokmiaty  action 


(c)  □  Otter 
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Report  Number  of  Reports  for  Proiect  Number: 


1 1 .  St#  lr.:S:^;e  r*  Peaenl  ol  fcsa  tef  m#  S?!®  lor  Grads  RsTr^e 

(al  %  w/oredes  0  through  1%  (c)  X  area  wrorades  6  through  10% 

(b)  %  area  wttrades  2  through  S%  (dl  %  area  w/Oradas  11%  and  above. 

1 2.  Mainiail:  Fe?  Lor. -L"^  Flat  sa**.  indloam  Lrrsi  ol  Rainlall 

13.  Ftood  Hazards:  ts  the  Ste  WMhin  an  Area  Idammed 
Wlhin  an  Area  tdeniMed  by  HUO  as  Having  Special  . 
Flood  Hazards? 

(a)  □  Yes  (slaboraie)  (b)  Q  No 

14.  EarthsMes:  Does  the  Hazard  ol  EarthsMes  Exist  | 

Either  on  the  Ste  or  on  Adjacent  or  Nearby  Land?  | 

(a)  Q  Yes  (slaboraie)  (b)  Q  No 

15.  Earthquakes:  is  the  Site  a  High  Risk  Area  lor  Earth 
quakes? 

(a)  Q  Yes  (slaboraie)  (b)  D  No 

16.  Norse:  Is  #ie  Site  Exposed  to  Noise  in  Excess  ol  HUO  SiArala”*'?  | 

(a)  □  Yes  (aiabarale)  (b)  Q  No 

17.  History  Smilw:  Is  die  SHe  Located  tMthm  a  Historic  Disinci  or  Similar  Location  which 
may  be  Subject  to  Special  Envlionmental  Treatment? 

(a)  Q]  Yes  (slaboraie)  (b)  Q  No 

16.  Otier  Envrronmemal  Considsraaon  or  Comments>-95  Oeatance  Attached 
□  Yes  □  No 

19.  Unusual,  ExIsUng  Ste  Features 

(a)  Q  None  (1)  Q  Poor  Drainage 

(b)  Q  Cuts  (g)  Q  Retaining  Walls 

(^  □  F*  (h)  Q  Rock  Foundations 

(d)  Q  Erosion  (1)  Q  High  Water  TaWe 

(•)  n  Odier  (spec;??) 

20.  Knoen  Subsurlace  Condilions 


21.  RitocaKin 


(#)□  Vacant 

(no  (isplacsmark)  or. 

(^  Types  ol  Occupants 

(d)  Total  Number 

(e)  Eligible  lor 
/Lssisied  tti=5ig 

(1)  Q  a  statement  is  attached  idandtying  each  occupant  by  (1) 
name:  (2)  address;  (3)  whether  owner  or  tenant;  (4)  lypeot 
occupant;  (S)  length  ol  occupancy;  arxl  (6)  dwelling  unk  size 

(1)  Famiies 

|b)Q  Occupied: 

(potenrei  ONplacement) 

(2)  mdivxiuais 

requirements. 

(3)  Business  Concerns 

(0)  Q  lb*  PHA  (or  devsiopar  in  tie  case  ol  turnkey)  certifies 
dial  the  Inlormational  and  ottier  notices  to  occupants  wil  be 

(4)  XXXXXXXX^? 

issued  as  required. 

22.  Parcm$  Compnsino  Site 


(a)  Parcel  1 
Nundter 

(b)  Parcel  Addresshdenddeadon 

(c)  Option 
Exp.  Date 

(d)  Area 
(Square  Feet) 

(e)  Improvement 
(1)Type  1  (2)  Use 

(1)  CorktWons 

(g)  Asking 

Price 

1 

1 _  • _ _ 

1 

1 _ 

1 
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Report  Numbor  ot  Roporta  for  Protect  Ncsnber: 


23.  Remarks 

24.  Area  ol  site 

• 

(a)  Area  to  be  purchased 

(b)  Area  to  be  donated 

,  (c)  Total  Area  ol  Site 

(d)  DeducSons 

(e)  Net  Bukdable  Area 

25.  DemoMon  Required 

(a)  Q]  None  Involved 

(b)  Number  ol  DweHno  Units 

(c)  n  Number  ol  Nondwellino  Structures 

Pert  HI  •  Propoeed  Deeign 


Proposed  Gross  Density 

lal  DUs  oer  Aae 

2.  No.  Ol  Parking  Spaces 

3.  No.  ot  Storles/Buldings 

1  4.  No.  ol  Elevators 

5.  Structural  System 

Ibl  Total  Pooulabon/Acre 

(c)  Number  ol  AduMs/Acre 

Idl  Number  ol  Mkiors//Vcre 

(e)  DUs 

6.  Floor  System 

7.  Exterior  Finish 

8.  Heating  System 

9.  Air  Conditioning 

10.  Type  ol  Foundation 

Q]  Slab  or  Grade  Q  Crawl  Space  Partial  Basement  pjFulbasement 

1 1 .  Depth  ot  Detail:  The  attached  project  description  exhibits  lultlU  public  housing  program  requirements  lor  (a)  Q  proposal  submissian;  (b)  Q  design  document  submission; 
or  (c)  Q]  construction  document  submission. 


12.  Attachment  IdenWicatlon;  The  attachments  to  this  repon  are;  (a)  Q  Ideniical  lor  and  tor  and  represent  all  sites  in  this  proposed  project;  (b)  limited  only  to  the  propeny 
proposed  lor  this  site;  or  (c)  Q]  applicabis  to  the  various  site  as  described  In  an  attachments'  cover  sheets. 

13.  Utility  Combination;  A  revised  Comparative  Analysis  ot  Ulillly  Costs,  lorm  HUD-51994;  (a)  Q]  is  attached;  (b)  Q]  is  not  attached. 

14.  New  Constnialon  Project:  Attached  are  (a)  Q  OutllnaSpeciiication,lormHUD-S087;(b)  Site  Plan;  and  (c)  Qj  SchemaSc  drawings  to  identity  proposed  typical  teatures. 

15.  Rehabimalion  or  Existing  Housing  Project:  Attached  are;  (a)  Q  Preliminafy  Work  Write-ups;  (b)  r~|  Photographs  and  (c)  (1)  [~~|  Forone-to-lourlamilyprot)erttes.  Underwrttmg 
Rejxxt.  Form  HUD-92800.3  (as  applicable  through  Item  22);  or  (c)  (2)  Q  lor  a  property  ot  live  more  units,  CXnline  Spedllcatlon.  lorm  HUD-5087. 

16.  Rehabmiailon  or  Existing  Housing  Project:  The  lollowing  shows  the  annual  Income  lor  the  projteny,  which  includes  tie  indicated  equipment  and  services,  over  the  last  twelve 
months: 


16  (a)  "As  Is'  or  Belore  Rehebilitalion  (A-inual  Income  Last  1 2  [ 

16  (b)  Equipment  and  Sarvicas  indudad  ki  Fteni. 

(1)  Number 
ol  each 
type  of 

U-t 

(2)  Living 
area 

(Square  Ft) 

P)  Composition 
ol  Units 

(4)  Monthly 
Rent 
par  Unit 

Anouai 

Rent 

(5)  Incama 
Racaivod 

(6)  Received 
miui 

fit,.  .;  ir -"'icrf 

Other  Items  Included  in  Rene 

$ 

$ 

$ 

(1)  Range  (Gas  or  Electricity) 

(2)  Ralrigeraiar  (Gas  or  Bactridly) 

(3)  AMcFan 

i 

I 

I 

(4)  Launlry  FacHmes 

(5)  Venetian  Binds 

(6)  Water  (Cold) 

(7)  Wuer  (Hot) 

(8)  Gas 

(9)  Electridly 

(a)  Total  Rental 

IsEamilyUnes 

(10)  Space  Heat 

(11)  Janitor  Service 

Other  Income  (SpecNy) 

(12)  Air  CandMoning 

(13)  Ground  Maintenance 

1 

(14)  Garbage  or  Rubbish  Removal 

Total  Other  Income 

(15)  Other  (Spedly) 

Page4o(5  torm  HUO-52C51-A (5/94) 
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Raport  Numbar  of  Raporta  lor  Pio)act  Numbar: 


Pwt  IV  •  Proposad  Construction  Cost/Prica 

Saaton  A.  ConsauCTlon  Co$i/Davalopaf  s  Prica  Daicripilon _ _ 

1 .  ApplicabiNiy;  Tbs  cost/prica  In  this  pan:  (a)  Q  Is  ihe  Summary  Report  tor  Project  Number _ and  shows  the  total  construction  cost  or  developer's  price  tor  the 

proposed  projea  as  a  whole:  or  (b)  Q  applies  only  to  Irxtiviaual  site  Repon  Number _ of _ Reports  (or  Project  Number _ 

2.  Identiticatlon:  The  cosvprice  Is:  (a)  Q  lor  a  newoonstructlon  or  rehabllllallon  project  and  Is  based  on  constructian  costs  as  o(  which  Is:  (1)  Q  the  PHA  proposal  submission 
date  or  (2)  Q  the  deadline  date  spedtled  in  the  turnkey  request  tor  proposals:  or  (b)  Q]  lor  acquisition  ol  existing  units. 

Secion  B.  Construcaon  CosvOevelopar's  Price  Statement  (The  lollowing  is  a  statement  ol  proposed  construction  oosVdeveloper's  phce.) 

Items  I  (ajOevBlpoer's  Price  |  (b)  PHA  Cost  |  (c)  Toial  Cost 


Site  Improvements 


1 .  Unusual  Site  Improvements 


2.  Normal  Site  Improvements 


3.  Total  sue  Improvements  (Account  1 450) 


Structures  and  Equipment 


4,  [h!>Tr~^Tg  Structure  (Aa^sjnt  1460) _ 

5.  DwaSng  (Account  t460) _ 

6.  Subtotal  D.  C  and  E _ 

7,  Net- DweSing  Structures  (Awount  1470) _ 

a.  Nof>  [>rre:"fi9  Eaiip^'.aTt  (ACffiunt  147S) _ 

9.  Subtotal  Structures  and  Eraiipnient 

to.  Total  Structures  and  Eqyip^yit  (Stsn  ol  Urtes  6  arid  9) 
It,  Total  ConskucHon  Cost  (Sum  ol  Lines  3  arid  tO) 

12.  Architect's  lee  •  Desigii  at  percent. _ 

13.  ArdMacrs  Fee  Developer  at _ percent. 

&  PHA  at  parent. _ 

14.  Total  tor  all  Hnprovamenls 

ol  Lines  11. 12  aid  13) 


IS.  Cost  Gross  Foot 

$ 

pBTsq.  IL 

16.  Esamatad  Consaucdan  Time 

mondis 

Other  (Tufrisy  ofe! 


25.  Avsr2=s  Coat 


Part  V-Signamiw 

Tba  Infonnalion  contained  herein  and  in  any  attachments  is  true  and  oonect  and  to  the  best  knowledge  of  the  sign^ory  antites. 

Warning:  HUD  wiil  false  dams  and  statomenta.  Conviction  may  result  in  cdminai  and/or  civii  penalties.  (ISU.S.C.  1001,1010, 1012:  31  U.S.C.  3729, 3802) 
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Instructions  for  Form  HUD-52651-A 
Site,  Design  and  Cost  Report 

1.  Purpose:  When  the  PHA  is  preparing  to  submit  a  PHA  Proposal  (or  a  Pubic 
Housiirg  Project  (PHA  Proposal).  Form  HUD-52483-A.  the  Site,  Design  and 
Cost  Report.  Form  HU0-52651-A,  is  the  principal  attachnrent  used  to  deNrv 
eate  com  portents  of  the  proposed  project  This  (orm  is  also  used  tosumrrtarize 
the  submission  o(  site  documents  when  the  project  involves  1-4  fantiy 
properties  under  the  corwentional  or  acquisition  developtrtental  methods. 

2.  Prepared  by:  Form  HUD-52651-A  Site,  Design  and  Cost  Report  is  prepared 
by  the  PHA  and  its  architect  under  the  conver.tiortal  and  acquisition  methods. 
Under  the  tumKey  method.  Form  HUD-52651-A  is  initially  prepared  by 
prospective  developers  as  part  of  their  turnkey  proposal.  By  signing  the  form, 
the  PHA  formally  incorporates  it  into  its  PHA  proposal  which  is  submitted  to 
HUD.  Only  one  turnkey  proposal  is  permitted  for  each  PHA  proposal. 

3.  Number:Origittalandonemorecopies.(Nole:TheFormHUD-S2651-A,itself, 
cans  for  attachments). 

4.  Distribulion:  A  turnkey  developer  shaK  submit  the  original  and  at  least  one 
copy  of  Form  HUD-52651-A  to  toe  PHA  with  an  attachments  as  part  of  a 
turnkey  proposal.  The  Developer's  Packet  may  specify  a  greater  number  of 
copies  to  be  submitted  to  the  PHA.  A  PHA  shan  attach  toe  original  to  the  original 
of  its  PHA  Proposal  which  is  submitted  to  theappNcabie  HUD  Reid  Office  aixf 
shan  retain  the  copy  with  a  copy  of  its  PHA  Proposal  in  its  files.  A  PEA  may 
also  be  requested  by  the  Reid  Office  to  subm  it  additional  copies  of  its  proposal. 

If  the  Reid  Office  plans  to  request  any  additional  copies  of  the  proposal  form 
the  PHA,  the  Field  Office  should  advise  the  PHA  to  specify  a  sufficient  number 
of  turrtkey  proposals  in  the  Developer's  Packet 

5.  Instructions  for  Preparation:  The  Site,  Design  and  Cost  Report  (Form  HUD- 
5265 1 -A)  is  to  be  prepared  in  accordar>oe  with  the  public  housing  developmerM 
regulation  (24  CFR-941)  and  Handbook  7417.1  by  either  the  PHA  (Conven¬ 
tional  arxi  Acquisition  methods)  of  toe  turnkey  developer  (Turnkey  method). 
Except  for  corrventional  or  acquisition  projects  involving  1-4  family  properties, 
a  separate  Form  and  HUD-5^1-A  is  to  be  submitted  tor  each  irxiividual  site 
or  a  site  comprising  several  contiguous  parcels  havittg  common  exhibits  or 
other  information.  In  addition,  a  Font)  HUD-52651-A  (Parts  l,IV  attd  V)  is  to  be 
submitted  summarizirtg  the  project  as  a  whole. 

For  convenbal  or  acquisition  projects  involving  1-4  family  properties,  a  Form 
HUD-52651 -A  with  Part  I,  Items  1-11,  Part  IV  and  Part  V  complelBd  shall  be 
submitted  suntmarizing  the  site  documents  for  each  group  of  properties  beittg 
proposed.  Each  part  should  Irxiicate  the  total  of  all  proper^  approved  or 
submitted  to  dale.  The  following  attachments  are  required  with  each  group  of 
properties  submitted  to  HUD  fw  approval: 

a.  Offers  of  Sale  of  Real  Property  and  Purchase  Agreements  (executed 
Forms  HUD-51971-1  wd  11). 

b.  Neighborhood  Map  designatir>g  properties  previously  approved  by  HUD 
and  acquired  by  the  PHA  and  the  properties  currently  being  submitted  for 
HUD  approval. 

c.  Appraisal  (Form  HUO-92800-3) 

d.  Workwrite-ups  for  properties  to  be  rehabHitatsd  and  repair  descriptiorts  for 
those  requiring  only  mirwr  repairs. 

e.  A  statement  of  how  each  property  was  identified  artd  whether  it  is  currently 
occupied  by  an  owrter  or  tertant 

Specific  instructions  for  completing  each  item  follow.  If  there  is  insufficient 
space  on  the  form,  a  continuation  sheet  may  be  used  which  dearly  identifies 
the  material  by  Part,  Section,  anditem  number. 

Parti-General 

Item  1.  State  the  legal  name  of  the  PHA. 

Item  2.  State  the  complete  mailing  address  of  toe  PHA. 

Item  3  Complete  the  project  number,  if  known. 

Item  4.  Checktheboxwhichindicatestoatthisisanindividualarxl/Orasummary 
report,  and  complete  the  data. 

Items.  Check  only  one  box  to  identify  toe  proposed  housing  type  artd  selected 
development  method  tor  the  proposed  project 
Item  6.  State  the  name  of  the  community  in  which  the  project  is  proposed  to  be 
located.  A  community  (fornreriy  referred  to  as  a  locality)  is  defined  as 
munictpality  or  other  general  purpose  political  subdivision  below  the 
country  level  (e  g.,  dty.  town,  township). 

Item?.  State  the  name  of  any  applicable  county  or  similar  area  of  jurisdiction 
(broader  than  the  community)  in  which  the  project  is  proposed  to  be 
located. 

Items.  If  known,  identity  each  Congressional  districtwithin  which  the  project  will 
be  located. 


Items.  Ifkiwwn.identifyeachCensusTractorEnumerationDisIrictwithinwhich 
the  project  wM  be  located. 

Item  10  A  locality  map  which  ktomifies  the  items  listed  should  be  attached  to  the 
summary  report  only. 

Item  11  Compietelhetabtoasappropriatetoindicatelhenumberofdwelingunits 
(DlTs)  proposed  for  the  site  by  sbucture  type,  household  type  and 
number  of  bedrooms.  Also  show  toe  number  of  buildings  for  each 
structure  type.  The  sums  of  family  urtils  (Column  4)  and  toose  for  the 
elderly  (Column  5)  should  be  stated  as  totals  in  Column  3  as  appropriate. 
The  grand  totals  should  be  shown  on  Urw  6.  Line  7  should  show  the 
number  of  urtits  included  on  line  6  for  occupancy  by  toe  hatKficapped. 
The  structure  types  are  defined  as  fofiows:  (a)  Detached  (D):  A  structure  which 
consists  of  a  sirigle  fiving  unit  arxl  is  sunounded  by  permanent  open  spaces; 
(b)  Semi-Detached  (SD):  A  structure  containing  two  Iving  units  separated  by 
acommon  vertical  wal:  (c)  Row  (R):  Astructure  containing  three  or  iTwre  Iving 
urtits.  each  separ^ad  by  vertical  wafis,  artd  generaly  having  nfividual 
enbatrces  and  interior  stabs;  (d)  Walr-up  (W):  A  multi-lev^  low-rise  sbucture 
containing  two  or  rrxrre  living  unks,  each  separated  horizontaly  (ceVng/fioor) 
ar«f  by  vertical  wafis;  (e)  Elevator  (E);  Any  high-rise  structure  for  which  an 
elevator  is  required  urxler  the  Mtoimum  Property  Stettdards  (MPS)  or  local 
buikfing  codes. 

The  summary  report  must  irrdicate  the  sum  total  of  toe  dwellirig  urtits  from  al 
the  indhridual  reports. 

Item  12.  Identify  the  areas  for  each  of  the  space  types  listed.  The  summary  report 
must  irxficate  tie  sum  total  of  the  areas  from  afl  of  file  indkridual  rep^. 

item  13.  Enter  the  estimatad  number  of  calerKfar  days  in  each  box  dependmg  on 
the  development  method.  The  summary  report  shafi  indicate  the  fime 
estimate  which  is  the  longest  of  the  individual  reports.  Any  estimates  in 
excess  of  the  amounts  established  as  Standard  Processing  Times 
(SPTs)  shall  be  accompanied  by  a  jurisdiction  of  the  extra  lime  required, 
a.  Turnkey.  The  turnkey  developer  shafi  enter  estimates  in  column  (1).  The 
PHA  shafi  complete  the  estimate  by  enteiing  the  nwnber  of  d^  to 
complete  ite  part  of  the  processing  in  column  (2).  The  PHA  shafi  enter  the 
total  of  columns  ( 1 )  and  (2)  in  column  (3).  Enter  the  information  on  each  fime 
as  fofiows: 

Line  a.  No  entries  are  made  on  this  line  for  the  turnkey  method. 

Lineb.  No  entries  are  made  on  this  line  if  this  stage  is  to  be  bypassed;  i.e.,  the 
design  documente  are  being  incorporated  with  the  proposal  or  the 
consbuction  documente  .  Otherwisa  enter  toe  number  of  days  required 
form  HUD  approval  of  the  PHA  proposal  to  developer  submission  of  the 
design  documents  to  HUD  (Col.  2).  (The  Total  (Col.  3)  should  not  exceed 
the  SPT  of  60  days). 

Lirtec.  Enter  toe  number  of  days  from  HUD  approval  of  the  design  document 
(or  PHA  proposal  if  the  design  documents  stage  is  to  be  bypassed)  to 
turnkey  developer  submission  of  the  cortstrucSon  documents  to  toe  PHA 
(Col.  1)  and  PHA  submission  of  the  construction  documents  to  HUD 
(Col.2)  (The  Total  (Col.  3)  should  not  exceed  the  SPT  of  90  or  1 20  days). 

Lined.  The  PHA  (Col.  3)  shafi  enter  the  number  of  days  from  HUD  approval  of 
the  construction  documents  to  toe  date  of  the  contract  of  sale  conferertce 
(SPT  30  days). 

Lirte  e.  The  developer  shafi  enter  toe  number  of  days  from  execution  of  toe 
Contract  of  Sale  to  start  of  construcfionfCd.  1)  The  PHA  shafi  enter  toe 
number  of  days  from  toe  conbact  of  sale  conference  to  execution  of  the 
Conbact  of  S^e,  if  not  signed  at  contract  of  sale  conference.  (Cd.  2). 
The  PHA  shafi  bansfar  only  the  number  of  days  in  Col.  (2)  to  CoL  (3).  There 
are  no  SPTs  for  these  actiorte  because  toe  Conbact  of  sale  is  presumed  to  be 
executed  at  toe  contract  of  sale  cortference  attd  consbucbon  start  is  presumed 
at  the  execution  of  toe  Cortbact  of  Sale. 

Urre  f.  The  turnkey  developer  shafi  enter  the  number  of  days  required  from 
execution  of  the  Cmbact  of  Sale  to  completion  of  corabucbon  or 
rehabifitation.  (Cols.  1  artd  3).  (No  SPT) 

Line  g.  No  enbies  are  made  on  this  line  for  the  turnkey  method. 

Lineh.  The  PHA  shafi  erUer  toe  sum  of  toe  horizontal  totals  in  column  (3)  only, 
b.  ConventkMtal.  The  PHA  shafi  enter  estimates  lor  each  processing  stage 
in  column  (3)  ortly: 

Line  a.  Enter  the  number  of  days  from  HUD  approval  of  the  PHA  proposal  to 
submission  of  toe  site  documents. 

Lineb.  No  entries  are  made  on  this  line  if  design  documents  are  being  incorpo¬ 
rated  with  toe  PHA  proposal  or  construction  documents  (design  docu¬ 
ment  stage  bypassed).  Otherwise  enter  toe  number  of  days  required 
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Iroffl  HUD  approval  of  the  PHA  proposal  to  submission  of  the  design 
documents.  (SPT  60  days) 

Linec.  Entor  the  number  of  days  from  HUD  approval  of  the  design  documents 
(or  PHA  proposal  if  the  design  document  stage  is  to  be  bypassed)  to 
submission  of  the  cortstruction  documents.  (SPT  90  or  120  days) 

Lined.  EnierthenumberofdaysrequiredfromHUDapprovaloflheoonsaruclion 
documents  to  PHA  submission  of  the  contact  award  documents.  (SPT 
60  days) 

Line  e.  Enter  the  number  of  days  required  from  HUD  approvai  of  the  contract 
award  docuntents  to  issuance  of  the  Nofce  to  Proceed.  (No  SPT 
established  for  this  stop) 

Line  t.  Enter  the  estimated  number  of  days  from  issuance  of  the  Notice  to 
Proceed  to  completion  or  rehabHitatfon. 

Line  g.  No  entries  are  made  on  this  Hrre  tor  the  conventional  metood. 

Lineh.  Entor  the  total  of  all  amounts  in  columii  (3)  except  line  a. 

c.  Acquisition.  The  PHA  shal  enter  estimates  tor  each  processing  stage  in 
column  (3)  only: 

Line  a.  Enter  the  number  of  days  from  HUD  approval  of  the  PHA  proposal  to 
submission  of  toe  site  docurrtents.  Omit  this  line  if  the  project  involves  1 - 
4  family  (single-family)  units. 

Uneb-e.  No  entries  required  on  these  lines  for  the  acquisiton  method. 

Urtef.  Enter  the  number  of  days  from  HUD  approval  of  the  last  site  document 
to  completion  of  repair  work  on  the  last  unit 

Lineg.  tor  projects  involvirtg  1-4  famiyurtits,  enter  number  of  days  rerpiired  to 
submit  site  documents  on  al  properties.  (SPT  is  orte  year  to  acquire  aH 
properties) 

Line  h.  Enter  toe  total  of  aH  amounts  in  column  (3)  indudbig  ine  a. 

Item  14.  By  signing  tois  Report  the  PHA  (aH  methods)  arxl  the  turnkey  developer 
(Turnkey  method)  each  certifies  as  started:  and  to  the  summary  rej^ 
each  shaH  attach  the  plan  addressing  the  two  areas  described.  * 

Part  H-Pioposad  Site 

Itxiicate  the  report  number  artd  project  number  (if  krxMvn)  at  the  top  of  each  page. 

Iteml.  Enter  the  address  of  the  site  or  other  descriptive  information  espedaHy 
if  toe  site  is  located  in  a  rural  area 

Item  2.  Major  intersecting  streets  or  roads  may  provide  further  identilication  of 
toe  site. 

Item 3.  ChecktoeappropriateboxwhichidentiliesthepresentowneroflhesitB. 

Item  4.  Enter  toe  dimensions  if  known  or  an  estimate.  If  denertsions  are 
inappropriate,  enter  irregular.  Calculate  the  total  square  foot  arxl  acres 
in  the  site. 

Item  5.  Identify  toe  current  zoning  of  the  sits  and  check  toe  box  todtoaing 
whether  thezoning  was  recently  changed  (if  so.attach  the  evidenca)and 
whether  toe  zorting  wM  permit  the  intended  use  or  not  If  not  todicata  the 
zoning  required,  the  basis  tor  bekaving  that  proper  zoning  can  be 
secured,  and  the  party  responsible  tor  obtainirtg  it 

Item  6.  Check  the  appropriate  box  and  attach  torm  HUD-51971-11  or  other 
evidence  of  control  or  ownership  deperrding  on  developmerrt  method, 
enter  the  option  expiration  date  or  toe  earliest  date  H  there  is  more  than 
one  parcel  involved. 

Item?.  Checktheteroboxesasareminderthatthelwopieoesoftitleinformalion 
are  to  be  attached.  Title  information  shal  be  in  the  torm  of  a  Me  opinion 
or  report  and  a  recrxdation  plat  to  demonstrate  that  good  title  can  be 
obtained  and  that  there  wW  be  no  encumbrarKes  which  would  interfere 
vrith  toe  development  of  toe  proposed  project  At  the  Ime  of  transter.  Me 
must  be  good  arxl  marketable,  and  free  of  arty  mortgage,  lease.  Hen  or 
other  ecumbrances.  such  as  use  or  buMtog  restrictiorts.  zoning  ordi¬ 
nances.  easements,  or  rights-ol-way  vrhich  would  affect  the  value  or 
proposed  use  of  site. 

Iteme.  Check  the  box  as  a  reminder  to  submit  a  survey  of  the  site  (to  htckideal 
the  parcels  in  tois  report).  A  transit  sunrey*  shall  be  prepared  by  a 
surveyor  or  enginaer,  drawn  to  a  scale  of  one  itch  to  forty  feet  (T  -  40' )  or 
largar,  showing: 

a.  toe  North  point  property  Hnes.  and  dimensions; 

b.  toe  community,  county,  and  State  in  which  the  property  is  located,  arxl  the 
tot  arxl  blocfc  number  of  the  property  and  adjacent  properties: 

c  the  location  and  dmensions  of  aH  fights-of-way  easements: 
d.  crxitours  irxiicating  current  grades: 
e  an  outline  arxl  dimensions  of  any  existxtg  structures, 
t  the  tocakon  and  size  of  utilities;  arxl 


g.  the  location  of  any  krxMvn  subsurface  corxiitions. 

Item  9.  For  conventiortal  or  acquisition  projects  ortly,  explain  how  site  was 
located.  Check  toe  appropriate  box  arxl  U  fates  (a)  and  (b)  are  not 
appropriate,  explain  the  drcumstances  on  Nne  (c). 

Item  10.  Explainthestatusofutilityservicastolhesite.CheckthfappropriatBbox 
to  Irxlicate  if  toe  service  Is  presently  avaHabie  (show  “Not  AppHcabte*  if 
appropriate).  If  a  change  to  the  existing  status  wl  be  required  i.e., 
extertsion.  relocation,  improvement  or  inaeased  capacity,  explain  the 
change  arxl  attacli  a  written  assurance  from  the  resportsible  local 
agency  that  funds  ate  available  and  the  work  wiH  be  cornpleted  in  fane 
to  serve  the  proposed  project. 

Item  11.  Complete  as  applicable. 

Item  12.  Complete  as  applicable  irxiicatittg  whather  any  special  drairtage,  etc. 
requirements  are  anticipated. 

Item  13-17  If  any  of  these  corxiitions  are  present  explain  the  arcumstarxtes, 
extent  or  source  of  toe  hazard  attd  what  steps  wHt  be  taken  to  mitigate 
potential  damaging  effects  on  the  project  residents  or  the  erwirorunent 

Item  18.  bxlicate  arty  other  environmental  cortsideraHons  applicable  to  the  site 
and  any  state  or  local  restrictions  above  and  beyond  HUD  requirements. 
Provide  a  similar  as  in  items  13-17.  Attach  A-85  dearance  if  obtained. 
Advance  A-9S  dearance  is  recommended,  but  not  required.  HUD  wil 
obtain  it  during  its  processing  if  it  is  rx>t  attached. 

Item  19.  Check  the  appropriate  box  (or  boxes)  which  describes  any  unusual  site 
features.  If  none,  check  box  (a).  Use  box  (e)  to  list  otoers  not  shown  such 
as  surface  rock,  creeks,  heavily  forested,  steep  slopes,  or  power  fates. 

Item  20.  Where  arty  problerrts  are  krxwwi  or  suspected,  describe  the  problem  and 
the  results  of  any  prelimirtary  examination  inrficafatg  that  toe  adverse 
corxliliorts  can  be  overcome.  State  the  nature  and  extent  of  required 
corrective  actkxts. 

Item  21.  It  the  site  is  vacant  check  the  box  (a)  artd  proceed  to  item  22.  If  the  site 
is  occupied,  check  the  box  (b)  and  provide  additkxtal  irtfotmation. 
Ittdicate  the  total  number  of  various  types  of  occupants  which  would  need 
to  be  relocated,  tor  purposes  of  this  Report  individuals  are  single 
persorts  without  deperxients  attd  are  not  considered  lamiHes.  Indicate 
'Not  Appkcable'ifany  occupanttype  is  notpresertton  this  site.  Mtcafatg 
the  number  of  families  artd  individuals  In  box  (e)  which  are  eligible  for 
assisted  housittg  provides  a  means  to  estimate  relocalion  expertses 
without  violatirtg  their  privacy.  Checkbox  (f)  asaremittder  toattach  toe 
information  statement  veto  the  requited  elements.  By  checkirtg  box  (g) 
the  PHA  or  turnkey  developer  recogrtizes  toe  obHgation  to  provide  the 
appropriate  notificatiorts  to  occupants  as  required  by  HUD. 

Item  22.  If  the  site  consists  of  nxxe  than  one  parcel,  devise  e  nutrtber  system  to 
identify  each  parcel  on  a  separate  fate  in  column  (a).  Provide  further 
idertlification  of  each  parcel  in  column  (b)  such  as  street  address, 
owner's  name,  or  an  obvious  physical  feature  and.  tor  properties  to  be 
acquired  *as  is' or  rehabilitated,  show  toe  year  built  in  column  (b).  Insert 
the  option  expiration  data  in  column  (c)  calculated  from  the  information 
on  the  site  control  document  Show  the  total  square  foot  area  for  each 
parcel  in  column  (d).  In  column  (e)  ittdicate  the  types  of  improvements 
artd  future  use  of  arty  Mtiprovemertts  on  each  parcel  by  toe  following 
codes:  bt  column  (e)  (1)  Type,  show  D  -  DweU^  or  N  -  NortdweHing: 
In  column  (e)  (2)  Use,  show  V  >  Vacant  lattd  (no  improvemertts)  A  -  Use 
as  is,  D  -  win  be  dentolished,  R  •  wM  be  rehabilitated.  Enter  orte  or  more 
code  letters  for  each  parcel  in  columns  (e)  (1)  arxl  (e)  (2).  Indicate  by 
checkirtg  column  (f)  that  there  are  special  condiborts  invdvittg  toe 
acrjuisition  of  the  parcel  such  as  title  problems,  corxlemnalion  expected, 
relocation  involved  or  any  urxjsual  situation,  such  as  currently  oerned  by 
PHA.  Explain  the  cortdition  in  Item  23.  Insert  the  asking  price  in  column 
(g)  from  the  site  control  document  If  the  parcel  win  be  donated,  indicate 
this  in  column  (g)  also. 

Item  23.  Cite  arty  state,  local  or  regiortal  plans  (inckidirtg  Housing  Assistartce 
Plans)  which  served  as  the  basis  for  selectiitg  the  proposed  site.  Also 
state  the  reason  for  recommerxlirtg  exclusion  of  arty  parcels  from  the  site 
artd  any  other  acquisition  difficulties  or  corxiitions.  Identify  any  proposed 
corxHtion  of  purchase  which  should  be  itxduded  in  the  Purchase  agree¬ 
ment  Form  HUD-51971-11. 

Item  24.  Indicate  the  total  square  feet  and  acres  acquired  by  toe  various  mearts 
listed.  Acquisition  ^  corxlemnation  should  be  shown  as  a  purchase. 
Vacated  area  owned  by  a  public  entity  should  be  shown  as  a  rlonation. 
The  total  area  of  the  site  should  not  be  greater  toan  toe  total  of  fates  (a) 
artd  (b),  and  should  be  toe  same  as  the  total  area  of  the  parcels  idenlified 
in  I  tern  22.  as  weU  as  streete .  easements  and  urtbuHdable  lartd .  The  result 
of  subiractirtg  fate  (d)  tom  Lirte  (c)  is  the  net  buHdable  are  of  the  site. 
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Item  25.  Summarize  any  demolition  by  checking  the  appropriate  box  and  indical- 
ing  the  total  number  of  dwelling  units  or  rxin-dwelling  structures  to  be 
demolished. 

Part  ni-Proposed  Design 

Item  1 .  Enter  the  various  der«sity  factors  requested  based  on  the  dwelling  units 
planned  for  this  site  only. 

Items  2- 10.  Provide  the  information  requested  for  the  building  or  units  on  this  site 
ottly. 

Item  1 1 .  Check  the  appropriate  box  which  win  irxlicate  if  design  or  construction 
documents  are  included  as  part  of  the  proposal  instead  of  schematics. 

If  (b)  or  (c)  is  checked,  attach  the  documents  required  by  Handbook 
7417.1,  complete  items  12and  13  only  and  proceed  to  P^V. 

Item  12.  If  the  plans,  specifications  artd  other  attachments  are  identical  for  aH 
sites,  they  need  only  be  attached  to  the  first  report  If  they  are  applicable 
to  some  sites  but  not  aR.  enclose  r>  cover  sheet  identifyirtg  each  site  and 
they  need  not  be  attached  to  more  than  one  report 

Item  13.  It  the  prepared  Form  HUD-51994,  Analysis  of  UtiRty  costs,  is  not  to  be 
used,  a  revised  one  must  be  attached  ami  the  box  checked. 

Item  14.  For  new  construction  projects  only,  check  the  boxes  as  a  reminder  to 
attach  the  three  items  shown; 

a.  a  completed  OuRine  Specification  (Form  HUD-5087) 

b.  a  site  plan  (schematic  dravring)  based  on  availabie  topographical  informa¬ 
tion  and  kTKiwn  subsurface  soR  cottdhiorts  which  identifies; 

(1)  theouRirte  and  dimensions  of  each  structure  (dweHing  and  non-dweRirtg); 

(2)  the  existing  and  proposed  locatiors  of  streets,  easements,  and  utiRties 
(eg.  telephone,  water,  sewerage,  gas,  electric); 

(3)  the  distance  of  utilities  from  the  site  bourtdary ; 

(4)  proposed  foundations,  building  grades,  drainage  swales,  arxf  extent  of 
grading  required;  emd 

(5)  the  proposed  placament  of  trees  and  shrubs,  and  primary  land  uses  such 
as  placement  of  buRdittgs,  play  fields,  tot  lots,  conversational  groupings 
and  parking  or  other  paved  areas. 

c.  schematic  drawings  which  identity; 

(1)  typical  building  elevations; 

(2)  typical  buildirtg  floor  plans  for  each  structure  type,  showing  the  gross 
square  feet  of  floor  area,  attd  the  area  for  each  type  of  non-dwelling  space; 

(3)  typical  floor  arfo  waR  sections,  mechanical  features  artd  equipment;  and 

(4)  typical  unit  floor  plans  for  each  size  and  structure  type. 

Item  15.  For  rehabilitation  and  acquisition  of  existing  housing  projects,  check  the 
boxes  as  a  remfoder  to  attach  the  three  items  shown; 

a  preRminary  «rark  write-ups  to  describe  the  extent  artd  nature  of  work 
required  to  rehabilitate  or  repair  each  property. 

b.  photographs  of  typical  interior  artd  exterior  buRdirtgs  and  units  to  Mustrate 
the  extent  of  rehablRtaRon  or  repairs  required. 

c.  tor  one-to-four  tamRy  properties.  Form  HUD-92800-3  (as  applicable 
through  item  22),  or  for  rehabRitation  of  properties  of  5  or  more  urtits,  a 
completed  Outline  Spealcabon.  form  HUD-5087. 

Item  16.  Complete  the  information  requested  for  e^  property  'as  is*.  Compo¬ 
sition  refers  to  number  of  bedrooms,  number  of  bathrooms,  varialiorts  in 
size  or  other  features  which  may  vary  the  existittg  rent  sbucture.  Check 
the  items  of  equipmertt  and  services  included  in  tie  ensting  monttly  rental. 
Pari  IV-Proposed  Construction  Cost/Piics 
Section  A;  Construction  Cost/Oeveloper's  Price  Descriptipon 
Item  1.  Indicate  whetier  tiis  is  tie  summary  or  an  individual  sits  report  by 
checking  the  appropriate  box  arvl  completing  tie  data.  If  only  one  site  is 
involved,  a  summary  report  is  not  necessary. 

Item  2.  Check  tie  appropriate  box  and  enter  tie  appropriate  date. 

Section  B;  ConstrucRon  CosVDeveloper's  Price  Statement 

1.  Enter  estimated  cost  amounts  for  each  line  item  based  on  tie  development 

metiod  as  follows; 

a.  TumkeyiTietiod.TheturnkeydevelopershaRenteramountsincolumn(a) 
for  costs  which  wHt  incur.  The  PHA  shaR  enter  its  costs  over  arxf  above  tie 
turnkey  developer's  costs  in  column  (b).  The  PHA  shall  total  tie  amounts 
in  (a)  and  (b)  for  each  item  and  enter  it  in  column  (c). 


b.  Convenbonalmettiod.  The  PHA  ShaR  enter  tie  estimated  costs  it  wRI  incur 
for  each  item  in  column  (c).  No  entries  should  be  made  for  items  urvler 
'Otier. 

c.  AcquisiRonmetiod.  The  PHA  shal  enter  its  costs  in  colunin(c).  Line  11 
should  not  be  more  tian  1 0%  of  tie  estimated  total  development  cost  of 
tie  project.  No  entries  should  be  made  for  items  under  'Ottier*. 

2.  The  amounts  tor  items  Ittirough  11  are  based  on  tie  prevailing  Davis-Bacon 
wage  rates  and  include  any  applicable  social  security  and  sales  taxes, 
insurance  and  bond  premiums,  arxf  a  pro  rata  share  of  tie  contactor's  toe 
(prof  t  and  overhead).  The  cost/prica  should  be  stated  in  terms  of  actual  cosL 
witxHit  contngerx:y ,  since  an  anxiunt  for  conRngerx;;y  wRI  be  included  in  tie 
Development  Cost  Budget  provided  to  tie  PHA  by  tie  area  Office  witi  tie 
proposal  approval  letter 

3.  The  'Otier'  items  are  to  be  calculated  as  foRows  tor  turnkey  projecte  only; 
a  Cottetiuction  Financing.  Irxticate  tie  amount  of  tie  Constuclion  loan, 

tie  interest  rate  arxl  tie  number  of  montis  of  construction  Rme  and  enter 
in  column  (a)  tie  amount  tor  constuclion  financing. 

b.  Slate  or  focal  taxes.  Enter  an  antcipaled  amount  tor  any  state  or  focal 
taxes  except  real  property  taxes.  The  turnkey  price  at  setttomerx  wi  be 
adjusted  tor  any  real  property  taxes  paid  by  tie  developer  during  constucfon. 

c.  Title  and  recording  laea,  closing  costs,  and  developsr's  fas.  The 
amount  for  tiese  items  shaR  be  entered  as  appropriate. 

4.  Enter  tie  amount  for  site  acquisition.  Since  tiis  amount  is  subject  to  HUD 
appraisal,  it  may  be  tie  asking  price  or  an  estimate  of  value. 

5.  The  foRowing  is  a  brief  description  of  tie  accounts  relaRng  to  construction 
costs; 

a.  SNa  Acquisition  (Account  1440.1).  The  account  includes  tie  amounts 
for  larxi  arxf  exisRiig  improvements.  Any  amounts  for  condemnation  arxi 
for  tie  value  of  property  donated  are  also  included. 

b.  SHa  Improvamants  (Account  1450).  This  account  includes  tie  amount 
for  normal  site  improvements  (e.g.,  demoiiRon.  grading,  uiRity  insteRation. 
steels,  partong  arxi  otier  paved  areas,  stnjctural  piaygrourxl  facRities  arxl 
larxlscaping)  arxl  tie  amount  tor  any  special  improvements  required 
because  of  unusual  site  corxlilions  (e.g.,  abnormal  excavaion  restRRng 
from  urxjsual  subsoR  corxfrfons,  and  excess  foundation  work  such  as 
pRings.  caissons  and  underpinnings). 

c.  DweWng  Construction  (Account  1460).  This  account  indudes  tie  cost 
tor  normal  foundations,  structural  framing  and  intertor  and  exterior  finish, 
dosets,  other  occupant  storage  areas,  and  certain  common  spaces  such 
as  enfrarxtes,  corridors,  lobbies,  janitorial  dosets,  and  laundry,  healing 
arxl  equipment  spaces.  Costs  of  major  systems  arxl  equipment  such  as 
plumbirig,  electical  healing  arxl  air  coixfrtioning  within  units  are  foduded 
as  weff  as  tie  cost  of  elevators  and  related  equipment  BuRt  In  equipment 
such  as  counters,  cdbinets.  cupboards  and  shelving  are  also  inciuded. 

d.  DweWng  Equipment  (Account  1465).  This  account  includes  tie  cost  of 
ranges,  refrigeralors,  shartes,  screens  or  simRar  erpjipnient  provkled  in 
dwefing  sfructures. 

e.  NondweUIngConetoueOon  (Account  1470).  This  account  indudes  tie 
costs  lor  management,  mafritenarxte  and  community  space  or  sfructures. 
Community  space  focRjdes  social,  recresrifonal,  healti  and  diRd  care 
tacRilies.  All  necessary  buRt  in  equipment  and  plumbing,  heating.  ventRal- 
ing  arxl  electrical  systems  are  included  in  tiese  costs. 

f.  NondweWng  Equipment  (Account  1475).  This  account  costs  tor  al  mov- 
,  able  erpiipment  required  for  management  maintenance,  and  community 
spaces. 

Part  V>Signature 

1.  IftieformwaspreparedfrxtiePHAbyttietumkeydeveloperorPHAarchitect 
or  developmerX  manager,  tie  preparer  ShaR  ctxnptote  tie  entity  and  represen¬ 
tative  idenlilication  arxl  sign  arxl  date  tie  form. 

2.  The  PHA  official  shal  provide  name.  tte.  signature  and  date  as  requested. 

3.  The  signatories  complete  tiese  enfrieswittiluR  knowledge  of  the  certficaRon 
being  provided  and  tie  penalties  which  may  be  imposed  on  persons  or 
organizations  for  improper  or  false  statemento  or  information. 
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[Docket  No.  FR-420&-N-22] 

Submission  for  0MB  Review:  of 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
AtmON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afrected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
munber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  firequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Elepartment. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.Q  35,  as 
amended. 


Dated:  January  28, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Hope  for 
Homeownership  Single  Family 
Homes  (HOPE  3). 

Office:  Community  Planning  and 
Development. 

OMB  Approval  Number:  2506-0128. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  needed  to 
assist  HUD  in  evaluating  grantees  that 
have  been  awarded  funds.  The  grantees 
will  be  evaluated  on  their  ability  to 
administer  a  HOPE  3  program  and  their 
ability  to  provide  homeownership 
opportunities  to  low-income 
homeowners  under  the  program. 
Grantees  will  be  required  to  submit 
progress  reports  to  HUD  in  order  to 
continue  to  receive  grant  funds. 

Form  Number:  HUD— 40086,  40102-B, 
40103, 40104  and  40105. 

Respondents:  State,  Local,  or  Tribal 
Government  and  not-for-profit 
institutions. 

Frequency  of  Submission:  On 
occasion  and  annually. 

Reporting  Burden: 


- 

Number  of 
respOfKlents 

X 

Frequency  of 
response 

Hours  per 
response 

Burden 

hours 

Information  Collection  . 

.  258 

1 

30 

7,740 

Environmental  Procedures  ... 

. . 

. .  258 

15 

3 

11,610 

Progress  Reports  . . 

.  258 

V) 

(’) 

5,745 

'Varies. 


Total  Estimated  Burden  Hours: 
25,095. 

Status:  ReinstatemenL  with  changes. 
Contact:  Patricia  Mason,  HUD,  (202) 
708-3226  x4588,  Joseph  F.  Lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  January  28. 1997. 

IFR  Doc  97-2791  Filed  2-4-97;  8:45  am) 
BKJJNQ  CODE  4214-01-M 


[Docket  No.  FR-4200-N-21] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  must  be 
received  within  thirty  (30)  days  frnm  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 


telephone  (202)  708-0050.  This  is  not  a  | 

toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction  ] 

Act  (44  U.S.C.  Chapter  35).  1 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
munber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 

(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
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be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
emd  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 


Dated:  January  28, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Request  for  Family 
Self  Sufficiency  (FSS)  Coordinator 
Funds  Under  a  Notice  of  Funding 
Availability. 

Office:  Public  and  Indian  Housing. 
OMB  Approval  Number:  2577-0198. 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 


Eligible  housing  agencies  must  submit 
an  appUcation  for  FSS  program 
coordiinator  funds  to  enable  the 
Department  to  determine  the  need  for 
the  requested  funds.  The  appUcation  is 
also  used  to  determine  if  the  amount 
requested  is  reasonable.  The  Department 
will  use  the  information  as  the  basis  for 
providing  funds  under  the  Notice  of 
Funding  Availability. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion  and  annually. 

Reporting  Burden: 


Number  of  re-  Frequerxjy  of  Hours  per  _  Burden 

spondents  response  response  “  hours 


Application .  .  600  1  4  2.400 


Total  Estimated  Burden  Hours:  2,400. 
Status:  Reinstatement,  without 
changes. 

Contact:  WilUam  Murphy,  HUD,  (202) 
708-0477  x4062;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  January  28, 1997. 

IFR  Doc.  97-2792  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4210-01-M 


[Docket  No.  FR  -4200-N-20] 

Submission  for  OMB  Review: 

Comment  Request 

AGENCY:  Office  of  Administration,  HUD- 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soUcdting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regeirding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  niunber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 


Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
frnm  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Elepartment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  pubhc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  reqiiired;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  em 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  January  28, 1997. 

David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Physical  Inspection 
Report. 

Office:  Housing. 

OMB  Approval  Number:  2502-0369. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Department’s  mortgage  insurance 
programs  require  mortgages  to  annually 
inspect  each  insiued  project  and 
provide  the  Department  and  the  project 
owner  a  report  on  that  inspection.  This 
format  estabfishes  standards  which  all 
mortgages  must  comply  with  when 
conducting  these  inspections. 

Form  Number:  HUD-9822. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Frequency  of  Submission:  Annually 
and  on  occasion. 

Reporting  Burden: 


Nurrtier  of  Frequency  of  Hours  per  ^  Burden 

respondents  ^  response  response  hours 


HUD-9822 


15,000 


1 


2 


30,000 
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Total  Estimated  Burden  Hours: 
30,000. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter,  HUD, 
(202)  708-3944,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  January  28, 1997. 

IFR  Doc.  97-2793  Filed  2-4-97;  8:45  amj 
BILUNG  CODE  4210-01-M 


Pocket  No.  FR-4027-N-03] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act;  Debenture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  aimounces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  “Act”).  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  during  the  six- 
month  period  beginning  January  1, 

1997,  is  6%  percent.  The  interest  rate 
for  debentures  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  ffiere 
are  two  or  more  endorsements)  for 
instance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  under 
these  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1, 1997,  is  6V4  percent. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Room  6164, 
Washington,  D.C.  20010,  telephone 
(202)  708-1220  ext.  2612,  (this  is  not  a 
toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insiua  the  loan  or 
mortgage  was  issued,  or  the  date  the 


loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD’s  regulations  at 
24  CFR  203.405,  203.479,  207.259(e)(6), 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  tha 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January'  1, 1997,  is  6% 
percent  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  6Y4 
percent  for  the  six-month  period 
beginning  January  1, 1997.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  six  months  of  1997. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1. 1980: 


Effective  in¬ 
terest  rate 

On  or  after 

Prior  to 

9’A . 

Jan.  1, 1980 .. 

July  1, 1980. 

9% . 

July  1,  1980  .. 

Jan.  1, 1981. 

11% . 

Jaa  1, 1981  .. 

July  1,  1981. 

12% . 

July  1, 1981  .. 

Jan.  1, 1982. 

12% . 

Jan.  1, 1982  .. 

Jan.  1, 1983. 

IOV4 . 

Jan.  1, 1983 .. 

July  1, 1983. 

10% . 

July  1, 1983  .. 

Jan.  1, 1984. 

11% . 

Jan.  1. 1984  .. 

July  1, 1984. 

13% . 

July  1, 1984  .. 

Jan.  1, 1985. 

11% . 

Jan.  1, 1985 .. 

July  1, 1985. 

11% . 

July  1, 1985  .. 

Jan.  1. 1986. 

IOV4  . . 

Jan.  1. 1986 .. 

July  1, 1986. 

8V4 . 

July  1.  1986  .. 

Jan.  1, 1987. 

8  . 

Jan.  1, 1987  .. 

July  1, 1987. 

9  . 

July  1, 1987  .. 

Jan.  1, 1988. 

9% . 

Jan.  1, 1988 .. 

July  1. 1988. 

9% . 

July  1, 1988  .. 

Jan.  1. 1989. 

9V4 . 

Jan.  1, 1989 .. 

July  1, 1989. 

9  . 

July  1, 1989  .. 

Jan.  1. 1990. 

8% . 

Jan.  1,  1990 .. 

July  1, 1990. 

9  . 

July  1, 1990  .. 

Jan.  1, 1991. 

8% _ 

Jan.  1, 1991  .. 

July  1, 1991. 

Effective  in¬ 
terest  rate 

On  or  after 

Prior  to 

8% . 

July  1.  1991  .. 

Jan.  1, 1992. 

8  . 

Jan.  1,  1992  .. 

July  1,  1992. 

8  . 

July  1,  1992  .. 

Jan.  1, 1993. 

7% . 

Jan.  1,  1993 .. 

July  1,  1993. 

7  . 

July  1, 1993  .. 

Jan.  1, 1994. 

6% . 

Jan.  1, 1994  .. 

July  1, 1994. 

7% . 

July  1, 1994  .. 

Jan.  1, 1995. 

8% . 

Jan.  1,  1995 .. 

July  1,  1995. 

7V4 . 

July  1,  1995  .. 

Jan.  1, 1996. 

6% . 

Jan.  1,  1996  .. 

July  1, 1996. 

7V4 . 

July  1,  1996  .. 

Jan.  1,  1997. 

6% . 

Jan.  1, 1997 .. 

July  1,  1997. 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
“going  Federal  rate”  of  interest  in  effect 
at  the  time  the  debentures  are  issued. 
The  term  “going  Federal  rate”  is  defined 
to  mean  the  interest  rate  that  the 
Secretary  of  the  Treasury  determines, 
pursuant  to  a  statutory  formula  based  on 
the  average  yield  on  all  outstanding 
marketable  Treasury  obligations  of 
eight-  to  twelve-year  maturities,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year.  Section  221(g)(4)  is  implemented 
in  the  HUD  regulations  at  24  CFR 
221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  six-month 
period  beginning  January  1, 1997,  is  6Yb 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  July  1997. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD’s  environmental  clearance 
procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Secs.  211,  221,  224,  National  Housing  Act, 
12  U.S.C.  1715b,  17151, 1715o:  sec.  7(d), 
Department  of  HUD  Act,  42  U.S.C  3535(d)) 

Dated:  January  28, 1997. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  97-2790  Filed  2-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey,  Biological 
Resources  Division 

Request  for  Public  Comments  on 
Proposed  Information  Collection 
Submitted  to  0MB  for  Review  Under 
the  Paperwork  Reduction  Act 

The  proposed  information  collection 
descril^  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)).  Copies  of  the 
proposed  collection  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 

Public  comments  on  the  proposal 
should  be  made  within  30  days  directly 
to:  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  208 
National  Center,  Reston,  VA  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau’s 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  North  American  Fisherman 
Nationwide  Angler  Survey. 

Summary:  The  collection  of 
information  referred  herein  applies  to 
the  public  survey  of  a  sample  of  anglers 
nationwide  during  the  months  of 
February,  March,  and  April  1997.  The 
purpose  of  this  survey  is  to  obtain 
information  about  anglers  preferences, 
behaviors,  motivations,  and  satisfactions 
with  fishing  opportimities  that  can  be 
used  by  fisheries  management  agencies 
to  develop  fisheries  management  plans 
to  enhance  angler  retention. 

Estimated  Completion  Time:  20 
minutes. 

Estimated  Number  of  Respondents: 
20,410. 

Frequency:  One  time  only. 

Estimated  Burden  Hours:  6,803  hours. 


Proposed  Dates:  February  1-April  30, 
1997. 

Needs  and  Uses:  To  provide  State  and 
Federal  fisheries  management  agencies 
with  information  that  can  be  us^  to 
develop  fisheries  management  plans  or 
angler  education  programs  that  will 
improve  angler  satisfaction  with  fishing 
opportunities. 

Affected  Public:  Randomly  selected 
individuals  who  are  members  of  North 
American  Fishing  Club. 

FOR  FURTHER  INFORMATION:  To  obtain 
copies  of  the  survey  and  to  submit 
comments  on  this  information 
collection,  contact  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  208 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

Dated  January  6, 1997. 

Sue  Haseltine, 

Acting  Chief  Biologist. 

[FR  Doc.  97-2864  Filed  2-4-97;  8:45  am) 

BI  LUNG  CODE  4310-31-M 


Bureau  of  Indian  Affairs 

Indian  Gaming;  Notice  of  Approved 
Tribal/State  Compact 

summary:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100—497),  die  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the  Iowa 
Tribe  and  the  State  of  Oklahoma,  whicdi 
was  executed  on  December  5. 1996. 
OATES:  This  action  is  effective  Febraury 
5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Afiairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  January  29, 1997. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  97-2824  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4310-ia-P 


Bureau  of  Land  Management 

National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board; 
Establishment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board; 
Notice  of  establishment. 


SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  has 
established  the  National  Historic  Oregon 
Trail  Interpretive  Center  Advisory 
Board. 

The  purpose  of  the  Committee  will  be 
to  advise  the  Bureau  of  Land 
Management  Vale  District  Manager 
regarding  policies,  programs,  and  long- 
range  planning  for  the  management,  use, . 
and  further  development  of  the 
Interpretive  Center;  establish  a 
finmework  for  an  enhanced  partnership 
and  participation  between  the  Bureau 
and  the  Oregon  Trail  Preservation  Trust; 
ensure  a  financially  secure,  world-class 
historical  and  educational  facility, 
operated  through  a  partnership  between 
the  Federal  Government  and  the 
community,  thereby  enriching  and 
maximizing  visitors’  experiences  to  the 
region;  and  improve  the  coordination  of 
advice  and  recommendations  fi'om  the 
publics  served. 

Members  of  the  Advisory  Board  will 
be  comprised  of  the  Forest  Service 
Wallowa  Whitman  Forest  Supervisor; 
one  member  bom  Trail  Tenders,  Inc.; 
one  member  of  the  Oregon  Trail 
Preservation  Trust;  one  member  fitim 
the  business  community;  one  member 
representing  county  or  local  elected 
office;  and  two  members  representing 
the  public-at-large. 

FOR  FURTHER  INFORMUTION  CONTACT: 
Melanie  Wilson,  Bureau  of  Land 
Management,  1620  L  Street,  N.W.  MS 
1050,  Washington,  D.C.  20240,  (202) 
452-0377,  or  Edwin  Singleton.  Vale 
District  Manager,  Bureau  of  Land 
Management.  100  Oregon  Street,  Vale, 
Oregon  97918,  (541)  473-3144.  The 
certification  of  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  establishment 
of  the  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board  is 
necessary  and  in  the  public  interest  in 
connection  with  the  Secretary  of  the 
Interior’s  responsibilities  to  manage  the 
lands,  resources,  and  facilities 
administered  by  the  Bureau  of  Land 
Management. 
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Date  signed:  January  29, 1997. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc  97-2768  Filed  2-4-97;  8:45  am) 

BILUNQ  CODE  4310-84-P 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
of  the  Subsistence  Resotuce 
Commission  for  Lake  Clark  National 
Park  announce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Chairman’s  welcome. 

(2)  Introduction  of  Commission 
members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Old  business: 

a.  Review  NPS  Subsistence  Issue 
Paper. 

(6)  New  business: 

a.  Election  of  Chairperson. 

(7)  Agency  and  public  comments. 

(8)  Determine  time  and  date  of  next 
meeting. 

(9)  Adjourn. 

DATE:  The  meeting  will  be  held  Monday, 
February  17, 1997.  The  meeting  will 
begin  at  10  a.m.  and  conclude  around  5 
p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Lake  Clark  National  Park  Visitor 
Center.  Port  Alsworth,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Pierce,  Superintendent,  Lake  Clark 
National  Park  and  Preserve,  4230 
University  Drive,  #311,  Anchorage, 
Alaska  99508.  Phone  (907)  271-3751. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resoiurce  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Paul  R.  Anderson, 

Acting  Field  Director. 

(FR  Doc  97-2833  Filed  2-4-97;  8:45  am] 

BMJJN6  CODE  4310-10-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  332-378] 

Fresh  and  Processed  Potatoes: 
Competitive  Conditions  Affecting  the 
U.S.  and  Canadian  Industries 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

EFFECTIVE  DATE:  January  29, 1997, 
SUMMARY:  Following  receipt  on  January 
15, 1997,  of  a  request  from  the  Office  of 
the  United  States  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No,  332-378,  Fresh  and 
Processed  Potatoes:  Competitive 
Conditions  Affecting  the  U.S.  and 
Canadian  Industries,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)),  for  the  purpose  of 
providing  a  report  on  factors  aHecting 
trade  between  the  United  States  and 
Canada  in  fresh  tablestock  potatoes, 
seed  potatoes,  raw  potatoes  for 
processing,  and  frozen  processed 
potatoes.  As  requested  by  the  USTR,  the 
Commission’s  report  on  the 
investigation  will  focus  on  the  period 
1992-96,  and  to  the  extent  possible, 

1997,  and  will  include  the  following 
information  for  each  of  the  four  product 
areas: 

(1)  Production  and/or  processing 
volumes  and  trends  in  Canada  and  the 
United  States  over  the  past  5  years. 

(2)  U.S.  imports  frrom  Canada  over  the 
last  5  years,  including  market  share  of 
Canadian  exports,  with  particular 
emphasis  on  any  increases  in  U.S. 
imports  fr‘om  C^ada. 

(3)  Consumption  trends  for  raw  and 
finished  processed  potato  products  in 
Canada  and  the  United  States  over  the 
last  5  years. 

(4)  Federal,  provincial,  and  municipal 
aid  programs  in  Canada  for  Canadian 
growers  and  processors,  including  aid 
for  the  construction  of  storage,  water 
treatment,  and  processing  facilities;  a 
compilation  of  existing  literature  and 
industry  views  on  the  impact  of  such 
aid  on  the  competitiveness  of  Cwadian 
producers. 

(5)  For  the  last  3  years,  prices  of 
Canadian  products  in  Canada  and  in 
U.S.  markets,  together  with  prices  of 
U.S.  products  in  U.S.  markets. 

(6)  The  effect  of  exchange  rates  and 
terms  of  sale  factors  on  Chadian  prices. 

(7)  The  cost  of  production  in  Canada 
and  in  the  United  States,  including  raw 
material  costs  for  processed  products, 
over  the  last  3  years. 

As  requested,  the  Commission  will,  to 
the  extent  possible,  supplement  national 


data  presented  in  the  report  with 
regional  and/or  seasonal  highlights,  and 
that  the  Commission  also  include  an 
analysis  of  any  other  factors  affecting 
the  conditions  of  competition  between 
the  U.S.  and  Canadian  firesh  potato  and 
processed  potato  industries. 

As  requested  by  the  USTR,  the 
Commission  will  submit  the  results  of 
its  investigation  on  an  ^pedited  basis, 
but  not  later  than  July  15, 1997. 

FOR  FURTHER  INFORMATION:  Information 
on  industry  aspects  may  be  obtained 
firom  Tim  McCarty,  Office  of  Industries 
(202-205-3324)  or  Douglas  Newman, 
Office  of  Industries  (202-205-3328); 
and  legal  aspects,  from  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Margaret  O’Laughlin,  Office  of 
External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

PUBLIC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC,  beginning  at  9:30  a.m. 
on  April  30, 1997.  All  persons  will  have 
the  right  to  appear,  by  coimsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.  April  14, 1997,  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  April  21, 1997;  the  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m..  May  15, 1997. 

In  the  event  that,  as  of  the  close  of 
business  on  April  14, 1997,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non¬ 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1816)  after  April 
14, 1997,  to  determine  whether  the 
hearing  will  be  held. 

WRITTEN  SUBMISSIONS:  In  lieu  of  or  in 
addition  to  participating  in  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
“Confidential  Business  Information’’  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
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of  the  Conunission’s  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Conunission’s  report  should  be 
submitted  at  the  earliest  practical  date 
and  ^ould  be  received  no  later  than 
May  15, 1997.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  January  29, 1997. 

By  order  of  the  Commission. 

Doana  R.  Koeimke, 

Secretary. 

[FR  Doc.  97-2829  Filed  2-4-97;  8:45  am] 
BH.UNQ  COOK  70tl>-«2-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Notice  is  hereby  given  that  on  January 
15, 1997,  a  proposed  Consent  Dearee  in 
United  States  v.  Connor  Investment  Co., 
Civil  Action  No.  97-5006-CV-SW-3 
(W.D.  Mo.)  was  lodged  with  the  United 
States  District  Coiut  for  the  Western 
District  of  Washington.  This  Consent 
Decree  resolves  the  United  States’ 
claims  in  this  action  against  Connor 
Investment  Company  (“Connor”)  and 
Lima  Hill  Mining  Company  (“Lima”) 
(collectively  “Settling  Defendants”) 
regarding  their  liability  under  Section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  for 
response  costs  incurred  or  to  be 
incurred  by  the  United  States  in 
connection  with  the  Oronogo/Duenweg 
Mining  Belt  Superfund  Site  in  Jasper 
County,  Missouri  (“Site”). 

The  Consent  Decree  requires,  inter 
alia,  that  the  Settling  Defendants  shall 
provide  the  United  States 
Environmental  Protection  Agency 
(“EPA”)  and  the  State  of  Missouri  with 
broad  access  rights  to  their  property  at 
the  Site  for  the  creation,  ojieration,  and 
maintenance  of  a  hazardous  waste 
repository.  In  addition,  the  Consent 
Decree  requires  that  the  Settling 
Defendants  place  restrictive  covenants 


on  the  property  in  conformance  with 
future  use  of  the  repository  and 
reflecting  any  institutional  controls 
estabhshed  through  the  remedial  action. 
The  Consent  Decree  grants  to  the 
Settling  Defendants  a  covenant  not  to 
sue  and  the  contribution  protection 
afiorded  by  Section  1133(f)(2)  of 
CERCLA,  42  U.S.C.  9613(f)(2).  The 
Consent  Decree  also  contains  a  reopener 
that  permits  the  United  States,  in  certain 
situations,  to  institute  additional 
proceedings  to  require  the  Settling 
Defendants  perform  further  response 
actions  or  reimburse  the  United  States 
for  additional  costs  of  response. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  firom  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Connor 
Investment  Co.,  D.O.J.  No.  90-11-3- 
lOOlC. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Missouri,  1201  Walnut  Street,  Kansas 
City,  MO  64106;  the  Region  Vn  Office 
of  ffie  U.S.  Environmental  Protection 
Agency,  726  Minnesota  Ave.,  Kansas 
City,  KS  66101;  and  at  the  Consent 
Dec^  Library.  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005  (Tel:  (202) 
624-0892).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW,  4th 
Floor,  Washington.  DC  20005.  When 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $13.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library'. 

Joel  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2769  Filed  2-4-97;  8:45  am) 
BILUNQ  COOK  44ie-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  clean  Air  Act 

Notice  is  hereby  given  that  on  January 
24. 1997,  a  propos^  Consent  Deoee  in 
United  States  of  America  v.  North 
American  Chemical  Company,  Civil 
Action  No.  97-0477-WJR  (CWx),  was 
lodged  with  the  United  States  District 
Com!  for  the  Central  District  of 
California.  This  Consent  Decree 
represents  a  settlement  of  claims  against 
North  American  Chemical  Company 
(“NACC”)  pursuant  to  section  113(b)  of 
the  Clean  Air  Act  (the  “Act”),  42  U.S.C. 


7413(b),  for  NACC’s  alleged  violations 
of  provisions  of  the  State 
Implementation  Plan  for  San 
Bernardino,  California,  as  well  as  for 
violations  of  the  New  Source 
Performance  Standards  and  Prevention 
of  Significant  Deterioration  (“PSD”) 
provisions  of  the  Clean  Air  Act.  See 
Standards  of  Performance  for 
Nonmetallic  Mineral  Processing  Plants, 
40  CFR  part  60,  subpart  OOO  and  the 
PSD  provisions  of  the  Act,  42  U.S.C. 
7470-7501.  The  alleged  violations 
occurred  at  a  facility  owned  and 
operated  by  NACC  located  near  Trona, 
California. 

Under  this  settlement  between  the 
United  States  and  NACC,  NACC  will  be 
required  to  reduce  emissions  of  nitrogen 
oxides  from  a  gas  turbine  at  the  facility. 
The  settlement  provides  for  a  civil 
penalty  of  $320,000.  In  addition.  NACC 
will  conduct  a  supplemental 
environmental  project  to  reduce 
particulate  matter  emissions  at  the 
facility. 

The  Department  of  Justice  will  receive 
for  a  peri^  of  thirty  (30)  days  horn  the 
date  of  this  publication  comments 
relating  to  the  proi>osed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  Unit^  States  of  America  v.  North 
American  Chemical  Company,  EXDJ  Ref. 
#90-5-2-1-2001. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Central  District  of 
California,  7516  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles. 
California  90012  and  at  Region  IX. 

Office  of  the  Enviroiunental  Protection 
Agency,  Air  Division,  75  Hawthorne 
Street,  San  Francisco,  California  94105, 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fit)m  the 
Consent  Decree  Library,  1130  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.25  (25  cents  per  page 
reproduction  cost),  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2771  Filed  2-4-97;  8:45  am) 
BIUINO  COOK  4410-1S-M 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Consistent  with  Departmental  Policy, 
28  CFR  50.7,  38  FR 19029,  notice  is 
hereby  given  that  on  January  24, 1997, 
a  proposed  Supplemental  Consent 
Decree  in  United  States  v.  Puerto  Rico 
Administration  of  Corrections,  Civil 
Action  No.  90-2119,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Puerto  Rico.  The  proposed 
Supplemental  Consent  Decree  settles 
the  United  States’  claims  for  stipulated 
penalties  under  a  1992  Consent  Decree 
between  the  parties  as  well  as  the 
United  States’  claims  imder  the  Clean 
Water  Act  alleged  in  a  Supplemental 
Complaint. 

Puvnsuant  to  the  Supplemental 
Consent  Decree,  the  Puerto  Rico 
Administration  of  Corrections  will  pay 
$625,000  to  the  United  States,  will 
imdertake  numerous  remedial  actions  to 
bring  four  of  its  facilities  into 
compliance  with  the  Clean  Water  Act  in 
accordance  with  a  schedule  specified  in 
the  Consent  Decree,  and  will  expend 
$600,000  in  carrying  out  additional 
remedial  actions  aimed  at  the 
improvement  of  commimity  drinking 
water  supplies  in  Puerto  Rico. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  proposed  Supplemental 
Consent  Decree.  Amy  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Puerto 
Rico  Administration  of  Corrections, 

Civil  Action  No.  90-2119,  D.J.  Ref.  90- 
5-1-1-3364A. 

The  proposed  Supplemental  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Puerto  Rico,  Federal  Office  Building, 
Rm.  101,  Carlos  E.  Chardon  Avenue, 
Hato  Rey,  Puerto  Rico  00918,  at  Region 
n.  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  E)C  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Supplemental  Consent  Decree  may  be 
obtained  in  pterson  or  by  mail  firom  the 
Consent  Deoree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  indicate  the 
consent  decree  desired  and  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 


$11.75  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Gross, 

Chief, -Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2770  Filed  2-4-97;  8:45  am] 
BILUNQ  cooe  4410-15-M 


Foreign  Claims  Settlement 
Commission 

Holocaust  Survivor  Claims;  Notice  of 
Deadline  for  Filing  of  Claims 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States; 
Justice. 

ACTION:  Notice. 


SUMMARY:  The  Foreign  Claims 
Settlement  Commission  annoimces  the 
extension  of  the  deadline  previously  set 
for  filing  of  claims  by  certain  United 
States  survivors  of  the  Holocaust  for 
compensation  pursuant  to  a  September 
19, 1995,  agreement  between  the  United 
States  and  Germany. 

DATES:  The  new  deadline  for  filing  of 
claims  in  this  program  is  February  23, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 

Foreign  Claims  Settlement  Commission 
of  the  United  States,  U.S.  Department  of 
Justice,  600  E  St.,  N.W.,  Suite  6002, 
Washington,  DC  20579,  Tel.  (202)  616- 
6975,  FAX  (202)  616-6993. 

Notice  (^Deadline  for  Filing  of 
Holocaust  Claims 

Certain  United  States  survivors  of  the 
Holocaust  are  eligible  for  compensation 
pursuant  to  a  September  19, 1995, 
agreement  between  the  United  States 
and  the  Government  of  the  Federal 
Republic  of  Germany. 

The  Foreign  Claims  Settlement 
Commission  is  conducting  a  claims 
program  to  identify  persons  eligible  for 
compensation  imder  the  agreement. 

This  will  be  the  only  opportunity  for 
U.S.  citizens  to  seek  compensation  firom 
Germany  through  the  U.S.  Government 
for  loss  of  liberty  or  damage  to  health 
due  to  Nazi  persecution.  The  decisions 
of  the  Commission  will  serve  as  the 
basis  for  negotiation  of  a  compensation 
figure  between  the  U.S.  Department  of 
State  and  the  German  Government, 
which  has  already  agreed  in  principle  to 
compensate  eligible  claimants. 

This  program  is  open  to  those  U.S. 
citizens  who  were  U.S.  citizens  at  the 
time  of  their  persecution  and  were 
interned  in  concentration  camps  or 
under  comparable  conditions.  The 
agreement  excludes  compensation  for 


those  who  were  subjected  to  forced 
labor  only. 

Any  person  wishing  to  file  a  claim 
must  request  and  complete  an  official 
claim  form,  providing  information 
including: 

(1)  The  name,  address  and  telephone 
number  of  claimant; 

(2)  A  brief  narrative  description  of  the 
circumstances  leading  to  and  the  nature 
of  the  Nazi  persecution,  including  the 
dates  and  places  of  internment,  and  the 
impact  of  persecution  on  the  freedom 
and  health  of  claimant; 

(3)  Documentary  proof  of  United 
States  citizenship  both  (a)  at  the  time  of 
Nazi  persecution  and  (b)  at  present; 

(4)  Documentary  proof  of  claimant’s 
loss  of  liberty  or  damage  to  health  as  a 
result  of  Nazi  persc^tion  (for  example, 
a  certified  copy  of  a  contemporaneous 
government  document  or  report  of  a 
contemporaneous  medical  examination, 
or  sworn  witness  statements); 

(5)  Any  additional  information  or 
dociunentation  relevant  to  the  level  of 
compensation  sought  by  the  claimant. 

Completed  claim  forms  and 
supporting  documentation  must  be 
submitted  no  later  than  February  23, 
1997. 

The  Commission  is  conducting  this 
program  and  rendering  its  decisions  in 
accordance  with  its  regulations,  which 
are  published  in  Chapter  V  of  Title  45, 
Code  of  Federal  Regulations  (45  CFR 
500  et  seq.).  In  particular,  attention  is 
directed  to  45  CFR  531.6(d),  which 
provides  that  the  claimant  shall  bear  the 
burden  of  proof  on  all  elements  of  a 
claim.  A  copy  of  the  regulations  is 
available  firom  the  Commission  upon 
request. 

Requests  for  claim  forms  should  be 
addressed  to:  Foreign  Claims  Settlement 
Commission  of  the  United  States, 
Washington,  DC  20579.  Forms  also  may 
be  requested  by  telephone,  at  (202)  616- 
6975,  or  by  facsimile,  at  (202)  616-6993. 

Approval  has  been  obtained  firom  the 
Office  of  Management  and  Budget  for 
the  collection  of  this  information. 
Approval  No.  1105-0068. 

Deliwa  A.  Ridgway, 

Chair. 

(FR  Doc.  97-2836  Filed  2-4-97;  8:45  am) 
BILLING  COOE  441(MI1-P 
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Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  census  of  juvenile 
residential  facilities. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encoviraged  and  will  be 
accepted  until  April  7, 1997. 

Request  written  comments  and 
suggestions  firom  the  public  and  aHected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  he  directed  to 
Joseph  Moone  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-307-5929, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  Room  782, 633  Indiana  Avenue, 
NW,  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
new  collection. 

(2)  The  title  of  the  form/collection: 
Juvenile  Residential  Facility  Census. 


(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form;  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Public  and  Private 
Residential  Facilities  for  Juveniles. 
Other:  None.  This  collection  will  gather 
information  necessary  to  routinely 
monitor  the  types  of  facilities  into 
which  the  juvenile  justice  system  places 
young  persons  and  the  services 
available  in  these  facilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  respondents  with  an 
average  7  hours  per  response. . 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  244,500  bieimial  burden 
hours. 

If  additional  information  is  required 
contact;  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  January  29, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

(FR  Doc.  97-2758  Filed  2-4-97;  8:45  am] 
BILUNQ  COOC  4410-18-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  census  of  juveniles  in 
residential  placement. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encourag^  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register. 

Request  Mrritten  comments  and 
suggestions  from  the  public  and  afrected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  ef  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

Commends  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  Room  782, 
633  Indiana  Avenue,  NW,  Washington, 
DC,  (202)  307-5929.  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-307-5929, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice.  Room  782,  633  Indiana  Avenue. 
NW,  Washington.  DC  20531. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection; 
new  data  collection. 

(2)  Title  of  the  Form/Collection; 
Census  of  Juveniles  in  Residential 
Placement. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  CJ-14  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  Office  of  Justice  Proems, 
United  States  Deoartment  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Public  and  private 
juvenile  detention,  correctional,  shelter, 
facilities.  Other.  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  respondents  at  an 
average  4  hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,142  biennial  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
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Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  January  28, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  97-2759  Filed  2-4-97;  8:45  am) 
HLUNG  CODE  441&-1S-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Evaluation  of  the 
“Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
program:”  Individual  youth  outcome 
forms  based  on  official  police  and 
school  records. 

This  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  April  7, 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

We  request  written  comments  and 
suggestions  from  the  public  and  afrected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Marilyn  Landon,  Program  Manager, 
Offlce  of  Juvenile  Justice  and 
Delinquency  Prevention  at  (202)  307- 
0586.  To  receive  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Marilyn  Landon,  202- 
307-0586,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW.,  Washington,  DC  20531. 
Additionally,  comments  may  be 
submitted  to  the  Department  of  Justice, 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530,  or  via  facsimile 
to (202)  514-1534. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Evaluation  of  the  “Comprehensive 
Community- Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program:”  Individual 
Youth  Outcome  Forms  Based  on  Official 
Police  and  School  Records. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Sponsored  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-Profit 
Institutions.  Other:  State,  Local,  or 
Tribal  Government.  The  study  will 
obtain  interview  and  test  information  on 
youth  background,  school  and  social 
adjustment,  deviancy/crime  activity, 
self-esteem,  and  depression/personality 
adjustment.  It  will  determine  the 
effectiveness  of  the  program,  comparing 
program  subjects  to  non-program  gang 
youth  of  the  same  ages,  approximately 
13  to  20  years  old,  and  their 
backgroimds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2000/20 — 1  hour  per  youth 
(100  hours  per  recordkeeper)  =  2000 
hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 


Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  January  31, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-2837  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  ^m  other  sources.  They 
specify  the  basic  hourly  wage  rates.and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  Marph  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
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determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an. applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  em  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  piupose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  entitled 
“General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts”  being  modified  cure  listed  by 
Volume  and  State.  Dates  of  publication 
in  the  Federal  Register  are  in 
parentheses  following  the  decisions 
being  modified. 

Volume  I 
None. 

Volume  II 
None. 

Volume  III 
None. 

Volume  IV 
None. 


Volume  V 
None. 

Volume  VI 
None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  General  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  national 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  Janu^  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  voliune..  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  31st  day  of 
January  1997. 

Margaret  Washington, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  97-2861  Filed  2-4-97;  8:45  am) 
BILUNG  COO€  4510-27-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
February  6, 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  emd  act  upon 
the  following: 

1.  Secretary  of  Labor  V.  Whayne  Supply 
Co.,  Docket  Nos.  KENT  94-518-R  and  95- 


556  (Issues  include  whether  the  judge 
correctly  determined  that  a  contractor’s 
violation  of  the  requirement  in  30  CFR 
§  77.405(b)  that  raised  machinery  or 
equipment  be  securely  blocked  in  position 
was  not  the  result  of  the  contractor’s 
unwarrantable  failure). 

2.  Secretary  of  Labor  v.  Kellys  Creek 
Resources,  Inc.,  Docket  No.  SE  94-639  (Issues 
include  whether  the  operator’s  violation  of 
the  borehole  drilling  requirements  of  30  CFR 
§  75.388(a)(2)  was  significant  and  substantial 
and  the  result  of  its  unwarrantable  failure). 
TIME  AND  DATE:  10:00  a.m.,  Thursday, 
February  20, 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  v.  Amax  Coal  Co., 
Docket  No.  LAi^  94—197  (Issues  include 
whether  the  presence  of  methane  at  a  level 
over  one  percent  in  an  above-ground  facility 
violates  30  C.F.C.  §  77.201). 

TIME  AND  DATE:  1:00  a.m.,  Thursday, 
February  20, 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§  552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session. 

1.  Secretary  of  Labor  v.  Amax  Coal  Co., 
Docket  No.  LAI^  94—197  (See  oral  argument 
listing,  supra,  for  issues). 

Any  person  attending  oral  argmnent 
or  an  open  meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  January  30, 1997. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  97-2926  Filed  2-3-97;  10:41  am) 
BILLING  CODE  673S-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services;  Submission  for  0MB  Review; 
Comment  Request 

January  24, 1997. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  has  submitted  the 
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following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13,  44  U.S.C.  Chapter  35).  A 
copy  of  this  ICR  with  applicable 
supporting  documentation  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services,  Director 
of  Public  and  Legislative  Aflairs,  Mamie 
Bittner  (202)  606-8536.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  606- 
8636  between  9:00  a.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 
COMMENTS:  Comments  must  be  within 
30  days  horn  the  date  of  this  publication 
in  the  Federal  Register. 

ADDRESSES:  Comments  should  be  sent  to 
Office  of  Information  and  Regulatory 
Affairs,  Attn.:  OMB  Desk  Officer  for  the 
Institute  of  Museum  and  Library 
Services.  NEOB,  Washington,  IDC  20503, 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  The  OMB 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Final  Financial  Status  Report. 

OMB  Number:  3137-0025. 

Agency  Number:  3137. 

Frequency:  Once. 

Affected  Public:  Parties  affected  by 
this  information  collection  are  museums 
that  have  received  grants  from  the 
Institute  of  Museum  and  Library 
Services. 

Number  of  Respondents:  624. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  624. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


Description:  This  form  is  an 
abbreviated  version  of  the  OMB  SF  269 
(Financial  Status  Report).  It  is  needed 
for  use  of  museums  imfamiliar  with 
federal  government  requirements.  Only 
the  information  requir^  by  IMLS  is 
requested  on  this  form. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Rebecca  Danvers,  Institute  of 
Museum  and  Library  Services,  l\00 
Pennsylvania  Avenue,  N.W. 
Washington,  DC  20506,  telephone  (202) 
606-8539. 

Dated:  January  24, 1997. 

Mamie  Bittner, 

Director  Legislative  and  Public  Affairs. 

[FR  Doc.  97-2765  Filed  2-4-97;  8:45  am) 
BILLING  CODE  7036-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF— 
63  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant, 
Unit  1.  located  in  New  Hill.  North 
Carolina. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 

4.8.1. 1.2  to  clarify  pressure  testing 
requirements  for  isolable  and  non- 
isolable  portions  of  the  diesel  fuel  oil 
piping. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

^e  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  haz^s  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Applying  ASME  Code,  Section  XI 
alternative  examination/testing  will  not  affect 
any  initiators  of  any  previously  evaluated 
accidents  or  change  the  manner  in  which  the 
emergency  diesel  generators  or  any  other 
systems  operate.  The  diesel  fuel  oil  system 
supports  the  emergency  diesel  generators 
which  serve  an  accident  mitigating  function. 
Where  portions  of  piping  are  non-isolable  or 
where  atmospheric  tanks  are  involved,  the 
Section  XI  ASME  alternatives  to  110% 
pressure  testing  continue  to  ensure  the 
integrity  of  the  fuel  oil  system  without  any 
impact  on  analyzed  accident  scenarios  or 
their  consequences.  Therefore,  the  proposed 
amendment  does  not  result  in  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fiom  any  accident 
previously  evaluated. 

The  proposed  alternative  testing  and 
surveillance  will  not  involve  any  physical 
alterations  or  additions  to  plant  equipment  or 
alter  the  manner  in  which  any  safety-related 
system  performs  its  function.  Using  ASME 
Sisction  XI  guidance  for  testing  continues  to 
provide  assurance  that  the  fuel  oil  supply 
system  will  perform  its  intended  function. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

There  are  no  changes  being  made  to  the 
safety  limits  or  safety  settings  that  would 
adversely  impact  plant  safety.  Further,  there 
is  no  impact  on  the  margin  of  safety  as 
defined  in  the  Technical  Specifications. 
Utilizing  ASME  Section  XI  as  guidance  for 
determining  those  sections  of  piping  that 
should  be  pressure-tested  or  tested  at 
atmospheric  pressure  will  ensure  proper 
operation  of  the  diesel  generator  fuel  oil 
supply  system.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

^e  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
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expiration  of  the  30*day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occm  very 
infre(}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EKrectives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  6. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  vtrith  the 
Qxnmission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Cameron 
Village  Regional  Library,  1930  Clark 
Avenue,  Raleigh.  North  Carolina.  27605. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^s  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  widi 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-frm  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
•Identification  Number  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart:  petitioner’s  name  and 
telephone  munber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 

Raleigh,  North  Carolina.  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
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presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  10, 1997, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Cameron  Village  Regional  Library, 
1930  Clark  Avenue,  Raleigh,  North 
Carolina,  27605. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  II-1, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Reffilation. 

(FR  Doc.  97-2689  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  759(M)1-P 


[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation,  (Seabrook  Station,  Unit 
1);  Order  Approving  Application 
Regarding  the  Corporate  Restructuring 
of  Great  Bay  Power  Corporation  by 
Establishment  of  a  Holding  Company 

I 

Great  Bay  Power  Corporation  (Great 
Bay)  is  the  holder  of  a  12.1324'percent 
ownership  share  in  Seabrook  Station, 
Unit  No.  1.  Its  interest  in  Seabrook 
Station,  Unit  1,  is  governed  by  License 
No.  NPF-86  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC),  pursuant 
to  Part  50  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  Part  50),  on 
March  15, 1990,  in  Docket  No.  50—443. 
Under  this  license,  only  North  Atlantic 
Energy  Service  Corporation  (North 
Atlantic),  acting  as  agent  and 
representative  of  11  joint  owners  listed 
in  the  license,  has  the  authority  to 
operate  Seabrook  Station,  Unit  1. 
Seabrook  Station,  Unit  1,  is  located  in  , 
Rockingham  County,  New  Hampshire. 

n 

By  letter  dated  May  8, 1996,  North 
Atlantic  informed  the  Commission  that 
Great  Bay  was  in  the  process  of 
implementing  a  corporate  restructuring 
that  will  result  in  the  creation  of  a 
holding  company  imder  the  name 
“Great  Bay  Holdings  Corporation,”  of 
which  Great  Bay  would  become  a 
subsidiary.  Under  the  restructuring,  the 
holders  of  Great  Bay  common  stock  will 
become  holders  of  common  stock  of 


Great  Bay  Holdings  Corporation.  North 
Atlantic  requested  the  Commission’s 
approval  of  the  corporate  restructuring 
pursuant  to  10  CFR  50.80.  Notice  of  this 
application  for  approval  was  published 
in  the  Federal  Register  on  November  26, 

1996  (61  FR  60121),  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  F^eral  Register  on  January  22, 

1997  (62  FR  3317).  Additional 
information  related  to  this  proposed 
restructuring  was  submitted  by  Great 
Bay  through  its  counsel  Shaw,  Pittman, 
Potts  &  Trowbridge,  by  letters  dated 
October  18  and  December  9, 1996. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letters  of  May  8  and  October  18, 1996, 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  restructuring  of 
Great  Bay  will  not  affect  the 
qualifications  of  Great  Bay  as  a  holder 
of  the  license,  and  that  the  transfer  of 
control  of  the  Seabrook  license,  to  the 
extent  effected  by  the  restructuring  of 
Great  Bay,  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  "These  findings  are 
supported  by  a  Safety  Evaluation  dated 
January  22, 1997. 

Ill 

Accordingly,  pursuant  to  Sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  2201(b).  220l(i),  2201(o)  and 
2234;  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the 
restructuring  of  Great  Bay  subject  to  the 
following:  (1)  Great  Bay  shall  provide 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  a  copy  of  any 
application,  at  the  time  it  is  filed,  to 
transfer  (excluding  grants  of  security 
interests  or  liens)  from  Great  Bay  to  its 
proposed  parent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  Great  Bay’s 
consolidated  net  utility  plant,  as 
recorded  on  Great  Bay’s  books  of 
accoimt;  and  (2)  should  the 
restructuring  of  Great  Bay  not  be 
completed  by  June  30, 1997,  this  Order 
shall  become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 


This  order  is  effective  upon  issuance. 

IV 

By  February  21, 1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  he  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays,  by  the  above  date.  Copies 
should  be  also  sent  to  the  Office  of  the 
General  Counsel,  and  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory'  Commission, 
Washington,  DC  20555-0001,  and  to 
Lilliem  M.  Cuoco,  Esquire,  Northeast 
Utilities  Service  Company,  Post  Office 
Box  270,  Hartford  CT  06141-0270, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
Order,  see  the  application  for  approval 
of  the  corporate  restructuring  dated  May 

8. 1996,  emd  supplement  dated  October 

18. 1996,  and  December  9, 1996,  which 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  Exeter 
Public  Library,  Founders  Park,  Exeter, 
NH  03833. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-2813  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  7590-01-P 


[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation  (Seabrook  Station,  Unit 
No.  1);  Exemption 

I 

North  Atlantic  Energy  Service 
Corporation  (North  Atlantic  or  the 
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licensee)  is  a  holder  of  Facility 
Operating  License  No.  NPF-86,  which 
authorizes  operation  of  Seabrook 
Station,  Unit  No.  1  (the  facility  or 
Seahrook),  at  a  steady-state  reactor 
power  level  not  in  excess  of  3411 
megawatts  thermal.  The  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Rockingham  County, 
New  Hampshire.  The  license  provides 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 

II 

Great  Bay  Power  Corporation  (Great 
Bay)  was  established  in  1994  as  a 
successor  to  EUA  Power  Corporation, 
which  had  filed  for  reorganization 
under  Chapter  11  of  the  U.S. 

Bankruptcy  Code.  Great  Bay  is  a  non¬ 
operating,  12.1324  percent  co-owner  of 
Seahrook  and  sells  its  proportionate 
share  of  power  from  Seabrook  on  the 
wholesale  electricity  market.  Great  Bay 
is  an  exempt  wholesale  generator  as 
defined  in  the  Energy  Policy  Act  of 
1992. 

On  May  8, 1996,  North  Atlantic 
submitted  to  the  NRC  a  request  on 
behalf  of  Great  Bay  for  Commission 
consent  to  the  indirect  transfer  of 
control  of  Great  Bay  Power’s  interest  in 
the  Op>erating  License.  Additional 
information  relating  to  this  request  was 
submitted  on  October  18  and  December 
9, 1996.  Approval  of  the  indirect 
transfer  of  control  of  Great  Bay  would 
allow  Great  Bay,  through  the  formation 
of  several  subsidiaries  and  a  merger,  to 
become  a  wholly  owned  subsidiary  of  a 
new  holding  company.  Great  Bay 
Holdings  Corporation.  The  indirect 
transfer  of  control  of  Great  Bay’s  share 
of  Seabrook  is  subject  to  NRC  approval 
pursuant  to  10  CFR  50.80. 

In  its  May  8, 1996,  submittal.  North 
Atlantic  indicated  that,  after  the  indirect 
transfer  of  control  to  the  new  holding 
company.  Great  Bay  would  remaiii  an 
electric  utility  as  defined  by  the  NRC  in 
10  CFR  50.2.  This  conclusion  is  based 
on  Great  Bay’s  intended  approach  to 
market  its  share  of  power  from  Seabrook 
(approximately  140  MWe)  through  the 
implementation  of  long-term  contracts. 
Great  Bay  believes  that  the  Federal 
Energy  Regulatory  Commission  (FERC) 
would  have  the  ultimate  regulatory 
authority  to  review  rates  for  these 
contracts  and.  thus.  Great  Bay  would 
meet  the  definition  of  “electric  utility.” 

When  the  NRC  staff  approved  the 
plan  for  Great  Bay’s  emergence  from 
bankruptcy  in  1993,  it  did  not  explicitly 
address  the  issue  of  whether  Great  Bay 
met  the  definition  of  “electric  utility.” 


The  staff  believed,  however,  that  Great 
Bay  would  continue  to  be  an  electric 
utility  based  upon  its  status  as  such 
prior  to  bankruptcy  and  upon  the 
expectation  that  the  reorganized  entity 
would  be  successful  with  obtaining 
long-term  contracts  for  the  sale  of  most 
of  its  share  of  power  fixim  Seabrook. 

Notwithstanding  the  staffs  earlier 
actions  with  respect  to  Great  Bay’s 
emergence  ft’om  bankruptcy,  the  staff 
now  believes  that  Great  Bay  does  not 
meet  the  definition  of  “electric  utility.” 
Great  Bay  has  successfully  entered  only 
one  long-term  contract,  which  is  for  JO 
MWe.  Great  Bay  sells  its  remaining  130 
MWe  share  of  ^abrook  power  on  the 
spot  wholesale  market,  which  by 
definition  is  subject  to  market-set  rates. 
The  staff  believes  that,  although  FERC 
may  exercise  general  regulatory 
oversight  over  spot  market  rates,  such 
rates  cannot  be  considered  to  be  “rates 
established  by  *  *  *  a  separate 
regulatory  authority”  (emphasis  added). 

If  Great  Bay  is  no  longer  an  electric 
utility.  Great  Bay  is  required  to  meet  the 
existing  financial  qualifications  review 
requirements  of  10  CFR  50.33(f)(2).  This 
section  requires  that  “the  applicant 
shall  submit  estimates  for  the  first  five 
years  of  operation  of  the  facility.  The 
applicant  shall  also  indicate  the 
source(s)  of  funds  to  cover  these  costs.” 
Seabrook  has  an  established  operating 
history  and  associated  costs  that  are 
now  a  matter  of  record.  Based  on  a 
review  of  Great  Bay’s  current  financial 
statements  submitted  with  its  May  8, 
1996,  submittal,  and  supplemental 
projections  submitted  on  October  18. 
1996,  the  staff  has  concluded  that  Great 
Bay  has  complied  with  the  essential 
requirement  of  the  existing  standard, 
which  is  to  demonstrate  reasonable 
assurance  of  obtaining  its  share  of 
Seabrook  operating  costs.  Great  Bay  has 
projected  operating  income  and  cash 
flow  based  on  what  appear  to  be 
reasonable  projections  of  the  spot 
market  price  of  and  demand  for  power 
from  Seabrook  for  the  foreseeable  future. 
Great  Bay  indicates  that  these 
projections  would  be  the  same  with  or 
without  formation  of  the  proposed 
holding  company.  Thus,  Great  Bay  has 
demonstrated  that  it  possesses  or  has 
reasonable  assurance  of  obtaining  the 
funds  necessary  to  cover  estimated 
operation  costs  for  the  period  of  the 
license  as  required  by  10  CFR 
50.33(f)(2). 

The  requirements  for  indicating  to  the 
NRC  how  reasonable  assurance  will  be 
provided  that  funds  will  be  available  for 
decommissioning  are  identified  in  10 
CFR  50.75,  “Reporting  and 
recordkeeping  requirements  for 
decommissioning  planning.” 


Acceptable  methods  for  providing  this 
assurance  are  described  at  10  CFR 
50.75(e)(1)  and  the  methods  that  may  be 
used  by  non-electric  utilities  aie 
identified  at  10  CFR  50.75(e)(2).  If  Great 
Bay  is  no  longer  an  electric  utility,  it 
does  not  meet  the  requirements  of  10 
CFR  50.75(e)(2)  in  that  it  does  not  have 
a  surety  bond  or  other  surety  method  in 
place  to  provide  additional  assurance 
for  decommissioning  funding.  Great 
Bay,  however,  does  contribute  to  an 
external  sinking  fund,  which  alone 
would  satisfy  the  requirements  of  10 
CFR  50.75  if  Great  Bay  in  fact  were  an 
electric  utility,  as  it  asserts.  Great  Bay 
has  stated  that  the  current  value  of  Great 
Bay’s  share  of  the  decommissioning 
liability  in  1995  dollars  is 
approximately  $50.2  million.  As  of 
ri^mber  31, 1995,  its  accumulated 
decommissioning  reserve  was 
approximately  $5.1  million.  Great  Bay 
also  has  in  place  $10  million  in 
decommissioning  costs  guaranteed  by 
Eastern  Utility  Associates,  Great  Bay’s 
former  corporate  parent.  However,  Great 
Bay  has  not  provided  assurance  as 
required  under  10  CFR  50.75(e)(2).  In  its 
October  18, 1996,  submittal.  Great  Bay 
indicated  that  the  projected  cash  on 
hand  at  the  end  of  the  current  fiscal  year 
would  be  sufficient  to  cover  most  of  the 
$50.2  million  that  is  not  otherwise  offs^ 
by  the  $5.1  million  reserve  and  the  $10 
million  guarantee. 

m 

Great  Bay  currently  is  a  stand-alone 
entity;  that  is.  it  is  not  itself  a  subsidiary 
of  another  organization  and  it  has  no 
subsidiary  organizations  (other  than 
those  recently  formed  to  effect  the 
proposed  corporate  reorganization). 

Great  Bay  has  requested  Commission 
approval  of  the  indirect  transfer  of 
control  of  its  interest  in  the  Seabrook 
Operating  License.  This  approval  would 
permit  Great  Bay  to  become  a  wholly 
owned  subsidiary  of  a  new  entity.  Great 
Bay  Holdings  Corporation.  The  current 
owners  of  Great  Bay  would  exchange 
their  equity  interest  in  Great  Bay  for 
equity  interest  in  the  holding 
corporation;  thus,  the  current  owners 
would  own  Great  Bay  indirectly  rather 
than  directly.  The  Great  Bay  interest  in 
the  Seabrook  0{}erating  License  would 
remain  directly  with  Great  Bay.  Great 
Bay  indicated  that  the  propos^ 
restructuring  would  protect  Great  Bay’s 
status  as  a  wholesale  electric  generator 
and  allow  management  to  develop 
opportunities  in  additional  electricity 
markets  through  the  holding  company, 
thus,  potentially  improving  Great  Bay’s 
financial  rosition. 

The  Stan  is,  of  course,  particularly 
interested  in  Great  Bay’s  longer-term 
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financial  viability  with  respect  to  Great 
Bay’s  share  of  operation  and 
decommissioning  costs  of  Seabrook.  The 
staff  believes  that  Great  Bay’s  financial 
viability  will  not  be  diminished  but 
instead  likely  will  be  enhanced  by  the 
formation  of  the  holding  company.  By 
approving  the  indirect  transfer  of 
control  now,  the  staff  believes  that  Great 
Bay  could  be  in  a  stronger  position  to 
meet  both  the  financial  qualifications 
and  decommissioning  rules. 

Thus,  to  allow  the  staff  to  act  upon, 
without  further  delay.  Great  Bay’s 
request  for  approval  of  indirect  transfer 
of  control  of  Great  Bay,  and  at  the  same 
time  afford  Great  Bay  a  reasonable 
opportunity  to  implement  a  suitable 
decommissioning  funding  assurance 
method  required  of  a  non-electric 
utility,  the  staff  is  granting  Great  Bay  a 
6-month  exemption  from  compliance 
with  the  provisions  10  CFR  50.75(e)(2) 
pertaining  to  the  additional  surety 
arrangements  for  decommissioning 
funding  assurance  for  non-electric 
utility  licensees.  If,  within  the  effective 
period  of  this  exemption.  Great  Bay  has 
been  unable  to  establish  itself  as  an 
electric  utility  as  defined  in  10  CFR 
50.2,  Great  Bay  then  must  obtain  a 
surety  bond  or  other  allowable 
decommissioning  funding  assurance 
«iechanism  for  non-electric  utility 
licensees  meeting  all  of  the 
retirements  of  10  CFR  50.75(e)(2). 

The  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  has  determined  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  and  10  CFR 
50.12(a)(2)(v)  are  present  justifying  the 
exemption.  Under  criterion  (ii),  special 
circumstances- exist  in  that  application 
of  the  regulation  in  this  particular 
circumstance  is  not  necessary,  for  the  6- 
month  period,  to  achieve  the  underlying 
purpose  of  the  rule,  which  is  to  ensure 
that  funds  are  available  for 
decommissioning  at  the  end  of  the 
license  term  or  in  the  event  of 
premature  shutdown.  Here,  Great  Bay’s 
projected  1996  cash  position  is  nearly 
sufficient  to  cover  the  unfunded 
decommissioning  costs,  and  its  cash 
position  is  not  likely  to  deteriorate 
substantially  during  the  period  of  the 
exemption. 

Further,  under  criterion  (v),  special 
circumstances  exist  because  the 
exemption  provides  only  temporary 
relief  finm  the  applicable  regulation(s), 
and  Great  Bay  has  made  a  good  faith 
effort  to  comply  with  10  CFR  50.75  by 
making  payment  into  an  external 


sinking  fund  based  on  its  good  faith 
belief  that  it  is  an  electric  utility. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(62  FR  3316). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  6  months  fix}m 
the  date  of  issue. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

Frank  ).  Miraglia, 

Actmg  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-2814  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  7S9(M)1-P 


[Docket  No.  50-443  (License  No.  NPF-86)1 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation  (Seabrook  Station,  Unit  1); 
Order  Modifying  the  Order  Approving 
the  Restructuring  of  Great  Bay  Power 
Corporation 

I 

On  January  22, 1997,  the  NRC  issued 
an  Order  approving  the  application 
submitted  by  Great  Bay  Power 
Corporation  (Great  Bay)  regarding  its 
proposed  corporate  restructuring 
involving  the  formation  of  a  holding 
company  named  Great. Bay  Holdings 
Corporation.  Great  Bay  is  a  minority 
non-operating  owner  of  the  Seabrook 
Station,  Unit  1.  On  January  24, 1997, 
Great  Bay,  through  its  counsel, 
submitted  a  letter  explaining  that  the 
State  of  New  Hampshire  informed  Great 
Bay,  subsequent  to  the  filing  of  its 
application  with  the  NRC,  that  the  name 
“Great  Bay  Holdings  Corporation’’  is 
already  in  use  by  another  legal  entity  in 
New  Hampshire  and  cannot  be  used  in 
connection  with  Great  Bay’s  proposed 
restructuring.  Great  Bay  indicated  that 
in  view  of  the  foregoing,  the  name  of  the 
new 'holding  company  has  been  changed 
to  “BayCorp  Holdings,  Ltd.”  and 
requested  that  the  NRC  issue  an 
administrative  addendum  to  the  Order 
of  January  22. 1997,  to  reflect  the  name 
change.  Great  Bay  stated  that  its  failure 
to  notify  the  NRC  previously  of  the 
name  change  was  an  oversight  on  its 
part. 

On  the  basis  of  our  review  of  the 
circumstances,  the  Order  of  January  22, 
1997,  is  hereby  modified  to  the  extent 
that  all  references  to  “Great  Bay 
Holdings  Corporation”  as  the  name  of 
the  proposed  holding  company  of  Great 
Bay  are  deemed  to  be  references  to 
“BayCorp  Holdings,  Ltd.”  All  other 


terms  and  conditions  of  the  Order  of 
January  22, 1997,  are  unchanged. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-2816  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  7S90-01-P 


NRC  Enforcement  Policy 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Opportunity  for  public 
comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  providing  the 
public  an  opportunity  to  provide 
comments  on  the  agency’s  Enforcement 
Policy  (NUREG-1600,  “General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions”).  This 
invitation  is  open  to  interested  public 
interest  groups,  the  regulated  industry, 
states,  and  concerned  citizens. 

DATES:  The  comment  period  expires 
April  7, 1997.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  David  Meyer,  Chief,  Rules  Review 
and  Directives  Branch,  Office  of 
Administration,  Mail  Stop:  T6D59,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Hand  deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW,  (Lower  Level), 
Washington,  DC.  Copies  of  NUREG- 
1600  and  NUREG-1525  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Mail  Stop  3SOP,  Washington, 
DC  20402-9328.  Copies  are  also 
available  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield,  Virginia  22161. 
Copies  are  also  available  for  inspection 
and  copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW, 
(Lower  Level).  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555, 
(301) 415-2741. 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5495 


SUPPLEMENTARY  INFORMATION:  On  June 
30, 1995,  (60  FR  34381)  the  Commission 
published  a  complete  revision  of  the 
NRC’s  Enforcement  Policy  in  the 
Federal  Register.  The  changes  to  the 
Enforcement  PoUcy  resulted  from  the 
efforts  of  a  review  team  established  in 
1994  to  assess  the  NRC’s  enforcement 
program.  The  review  team  published  its 
recommendations  in  NUREG-1525, 
“Assessment  of  the  NRC  Enforcement 
Program,”  and  the  Commission  made 
revisions  to  the  Enforcement  Policy  after 
considering  those  recommendations. 

The  revisions  to  the  Enforcement  Policy 
were  intended  to,  among  other  things: 

•  Emphasize  the  importance  of 
identifying  problems  before  events 
occur,  and  of  taking  prompt, 
comprehensive  corrective  action  when 
problems  are  identified; 

•  Direct  agency  attention  at  licensees 
with  multiple  enforcement  actions  in  a 
relatively  short  period;  and 

•  Focus  on  current  performance  of 
licensees. 

The  revisions  to  the  Enforcement 
Policy  were  also  intended  to  better  focus 
the  inspection  and  enforcement  process 
on  safety,  provide  greater  incentives  for 
strong  self-monitoring  and  corrective 
action  programs  in  the  civil  penalty 
assessment  process,  provide  more 
predictability  and  consistency  in  the 
civil  penalty  assessment  process,  and  to 
better  convey  clear  regulatory  messages. 

When  the  Commission  published  the 
revised  Enforcement  Policy  in  the 
Federal  Register  on  June  30, 1995,  it 
stated  that  it  would  provide  the  public 
an  opportunity  to  comment  on  the 
revised  Enforcement  Policy  after  it  had 
been  in  effect  for  about  18  months.  This 
opportunity  for  public  comment  is  being 
made  in  accordance  with  this 
commitment. 

Dated  at  Rockville,  MD,  this  30th  day  of 
January,  1997. 

For  the  Nuclear  Regulatory 
Commission. 

James  Lieberman, 

Director,  Office  of  Enforcement. 

[FR  Doc.  97-2805  Filed  2-4-97;  8:45  am] 
BILLING  CODE  7590-01-P 


[Docket  No.  50-461] 

Illinois  Power  Company;  Soyland 
Power  Cooperative;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
approving,  under  10  CFR  50.80,  the 
transfer  of  Facility  Operating  License 
No.  NPF-62,  to  the  extent  now  held  by 


Soyland  Power  Cooperative  (Soyland), 
to  Illinois  Power  Company  (IP,  the 
licensee)  with  respect  to  the  Clinton 
Power  Station,  Unit  No.  1  (CPS),  located 
in  DeWitt  Coimty,  Illinois,  and  issuance 
of  conforming  amendments  under  10 
CFR  50.90. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  consent, 
by  the  issuance  of  an  order,  to  the 
transfer  of  the  13.21%  minority 
ownership  interest  in  the  facilities  for 
CPS  from  Soyland  to  IP  and  approve  the 
issuance  of  conforming  amendments  to 
the  license.  This  Environmental 
Assessment  supersedes  that  published 
on  November  19, 1996  (61  FR  58897), 
which  reflected  the  licensee’s  original 
submittal  of  October  17, 1996.  The 
licensee’s  original  submittal,  which 
proposed  transferring  the  Soyland 
interest  to  Illinova  Power  Marketing,- 
Inc.,  was  revised  in  the  licensee’s 
submittal  of  December  13, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
transfer  of  the  license,  to  the  extent  now 
held  by  Soyland,  and  approval  of 
amendments  discussed  above.  Soyland 
is  a  minority  owner  of  CPS  with  an 
ownership  share  of  13.21%.  Due  to 
severe  financial  difficulties  arising  in 
large  part  because  of  its  CPS-related 
debt,  Soyland  has  been  forced  to  seek 
significant  refinancing  of  its  outstemding 
obligations.  As  a  condition  precedent  to 
said  refinancing,  the  U.S.  Department  of 
Agriculture,  acting  through  the 
Administrator  of  the  Rural  Utilities 
Services,  required  Soyland  to 
completely  divest  itself  of  any 
ownership  of,  or  responsibility  for,  CPS. 
As  a  result,  Soyland  and  Illinova 
Corporation  (Illinova),  the  parent 
company  of  Illinois  Power  Company, 
entered  into  an  agreement  wherein 
Illinova  assumed  full  financial 
responsibility  for  Soyland’s  CPS 
obligations  as  of  September  1, 1996,  and 
Soyland  agreed  to  transfer  its  entire 
ownership  interest  in  CPS,  subject  to 
receipt  of  all  necessary  regulatory 
approvals. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 
there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  will  not  affect  nonradiological 
plant  effluents  and  will  have  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  E)enial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  TTie 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alterative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resomrces  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station, 
Unit  1,  documented  in  NUREG-0854. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  8, 1997,  the  staff  consulted 
with  the  Illinois  state  official  of  the 
Illinois  Department  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  state  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Illinois  Power 
submittal  dated  December  13, 1996, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  and  at  the 
local  public  document  room  located  at 
the  Vespasian  Warner  Public  Library, 
310  N.  Quincy  Street,  Clinton,  Illinois. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Acting  Director,  Project  Directorate  III-3, 
Division  of  Reactor  Projects — III/IV  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  97-2815  Filed  2-4-  97;  8:45  am] 
BILUNG  CODE  7590-01-P 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  February  20  and  21, 1997, 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  February  20,  1997 — 8:30  a.m. 

until  the  conclusion  of  business 
Friday,  February  21, 1997 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
discussion  of  the  NRC  sta^s  approach 
to  codify  risk-informed,  performance- 
based  regulation  through  development 
of  Standard  Review  Plan  (SRP)  sections 
and  associated  regulatory  guides.  The 
piirpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  sta^,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  ^e 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated;  January  30, 1997. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  97-2804  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  7SM>-41-P 

POSTAL  RATE  COMMISSION 
[Docket  No.  A97-9] 

Eddyviile,  Nebraska  68834  (Ruth 
Yentes,  et  al.,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

January  30, 1997. 

Before  Commissioners:  Edward  J. 
Gleiman,  Chairman;  H.  Edward  Quick, 
Jr.,  Vice-Chairman;  George  W.  Haley; 
W.H.  “Trey”  LeBlanc  HI. 

Docket  Number:  A97-9. 

Name  of  Affected  Post  Office: 
Eddyviile,  Nebraska  68834. 

Name(s)  of  Petitioneifs):  Ruth  Yentes, 
et  al. 

Appendix 


Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
January  27, 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 

§  404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C. 

§  404(b)(2)(C)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appteal  by  Febmary  11, 
1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  /the  Commission. 

Margaret  P.  Crenshaw, 

Secretary. 


January  27, 1997  .  Filing  of  Appeal  letter. 

January  30, 1997  .  Commission  Notice  and  Order  of  Filing  of  Appeal. 

February  20. 1997 .  Last  day  of  filing  of  petitions  to  intervene  [see  39  CFR  §3001.1 11(b)] 

March  3, 1997  .  Petitiorrers’  Participant  Statement  or  Initial  Brief  [see  39  CFR  §  3001 .115  (a)  and  (b)] 

March  24, 1997  .  Postal  Service’s  Answering  Brief  [see  39  CFR  §3001.1 15(c)] 

April  8. 1997  — .  Petitior^ers’  Reply  Brief  should  Petitioner  choose  to  file  one  [see  39  CFR  §3(X)1 .1 15(d)] 

April  15, 1997  Deadline  for  motions  by  any  party  requesting  oral  argumerrt.  The  Commission  will  schedule  oral  argument  only 

when  it  is  a  necessary  addition  to  the  written  filings  [see  39  CFR  §3001.116] 

Expiration  of  the  Commission’s  120-day  decisional  schedule  [see  39  U.S.C.  §404(b)(5)l 


May  27, 1997 
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IFR  Doc.  97-2786  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  7710-FW-P 


[Docket  No.  A97-10] 

Hertel,  Wisconsin  54845  (Thomas  M. 
Mrozik,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  ^hedule  Under  39  U.S.C. 
404(b)(5) 

January  30, 1997. 

Before  Commissioners:  Edward  J. 
Gieiman,  Chairman;  H.  Edward  Quick, 
Jr.,  Vice-Chairman;  George  W.  Haley; 
W.H.  “Tiey”  LeBlanc  ffl. 

Docket  Number:  A97-10. 

Name  of  Affected  Post  Office:  Hertel, 
Wisconsin  54845. 

Name(s)  of  Petitioneiis):  Thomas  M. 
Mrozik. 

Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers: 
January  28, 1997. 


Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 

§  404(b)(2)(A)]. 

2.  Effect  on  postal  services  (39  U.S.C. 
§404(b)(2)(C)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Conunission 
may  ftnd  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120'day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  fiom 
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the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  February  12, 
1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Conunission. 

Margaret  P.  Crenshaw, 

Secretary. 


Jeinuary  28, 1997  . 
January  30, 1997  . 
Febaiary  21, 1997 

March  4,  1997  . . 

March  24,  1997  ..., 

April  8,  1997  . 

April  15,  1997  . 

May  28,  1997  . 


Filing  of  Appeal  letter. 

Commission  Notice  aixf  Order  of  Filing  of  Appeal. 

Last  day  of  filing  of  petitions  to  intervene  [see  39  CFR  §  3001 .1 1 1  (b)]. 

Petitioner’s  Participant  Statement  or  Initial  Brief  [see  39  CFR  §3001 .11 5(a)  and  (b)). 

Postal  Service’s  Answering  Brief  [see  39  CFR  §3001.1 15(c)].> 

Petitioner’s  Reply  Brief  should  Petitioner  choose  to  file  one  [see  39  CFR  §3001.1 15(d)]. 

Deadline  for  motions  by  any  party  requesting  oral  argument  The  Commission  will  schedule  oral  argument  only 
when  it  is  a  necessary  ad^ion  to  the  written  filings  [see  39  CFR  §3(X}1.1 16]. 

Expiration  of  the  Commission’s  120-day  decisional  schedule  [see  39  U.S.C.  §  404(b)(5)]. 


[FR  Doc.  97-2787  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  TTIO-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-22483;  File  No.  812-10484] 

Anchor  Pathway  Fund,  et  al. 

January  29, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
(Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Anchor  Pathway  Fund 
(“APT”)  and  SunAmerica  Series  Trust 
(“SST”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  10(e)(3)  of 
the  1940  Act  suspending  the  operation 
of  Section  10(a)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seeks  an  order,  pursuant  to  Section 
10(e)(3)  of  the  1940  Act,  extending  the 
sixty-day  period  provided  for  by  Section 
10(e)(2)  of  the  1940  Act  to  March  21, 
1997,  in  order  to  provide  time  for  the 


identification,  nomination  and  election 
of  additional  trustees.  Applicants 
further  request  that  the  order  grant 
retroactive  relief  for  the  period  fi’om 
January  21, 1997,  the  expiration  date  of 
the  initial  sixty-day  period,  to  the  date 
on  which  the  order  is  issued. 

FILING  DATE:  The  application  was  filed 
on  January  9, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving. 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  February  24, 1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Joan  E.  Boros,  Esq., 


Katten,  Muchin  &  Zavis,  1025  Thomas 
Jefferson  Street,  N.W.,  East  Lobby,  Suite 
700,  Washington,  D.C.  20007-5201,  or 
Robert  M.  Z^em,  Esq.,  SunAmerica 
Asset  Management  Corp.,  The  Sun¬ 
America  (Center,  733  Third  Avenue, 

New  York,  NY  10017-3204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dunphy,  Staff  Attorney,  or  ■ 
Patrice  M.  Pitts,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant’s  Representations 

1.  APT  and  SST  (collectively,  the 
“Trusts”)  each  are  open-end,  series  type 
management  investment  companies 
organized  as  Massachusetts  business 
trusts.  APT  and  SST  are  registered 
under  the  1940  Act.  and  their  shares  are 
registered  imder  the  Securities  Act  of 
1933,  as  amended. 

2.  The  Boards  of  Trustees  of  APT  and 
SST  (collectively,  the  “Boards”)  are 
identical  in  composition.  Before 
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November  23, 1996,  each  Board  had  five 
members,  two  of  whom  were  not 
“interested  persons”  as  that  term  is 
defined  by  Section  2(a)(19)  of  the  1940 
Act.  One  of  the  disinterested  Trustees 
died  on  November  23, 1996,  reducing 
each  Board  to  four  members,  only  one 
of  whom  is  not  an  interested  person. 

The  remaining  disinterested  Trustee 
expressed  his  intention  to  resign 
effective  February  1, 1997.  Following 
the  resignation,  each  Board  will  be 
reduced  to  three  members,  all  of  whom 
will  be  interested  persons. 

3.  The  Boards  are  seeking  diligently  to 
identify  replacements  for  the  two 
disinterested  Trustees.  The  remaining 
Trustees  must  approve  the  nomination 
of  suitable  candidates.  Shareholders  of 
the  Trusts  and  owners  of  the  Contracts 
also  must  approve  the  new  nomination 
of  the  new  Trustees. 

4.  No  actions  will  be  taken  by  the 
Boards  that  require  a  vote  of 
disinterested  Trustees  imtil  after  the 
Boards  have  been  fully  constituted  and 
shareholders  have  elected  the  nominees. 
Nor  have  any  such  actions  been  taken 
since  November  23, 1996. 

Applicants’  Legal  Analysis 

1.  AppUcants  request  that  the 
Conunission  issue  an  order  piusuant  to 
Section  10(e)(3)  of  the  1940  Act 
extending  the  sixty  day  period  provided 
for  by  Section  10(e)(2)  of  the  1940  Act 
to  March  21, 1997.  Applicemts  further 
request  that  the  order  grant  retroactive 
relief  for  the  period  from  January  21, 
1997,  the  expiration  date  of  the  initial 
sixty  day  period,  to  the  date  on  which 
the  order  is  issued. 

2.  Section  10(a)  of  the  1940  Act 
provides,  eunong  other  things,  that  no 
registered  investment  company  shall 
have  a  board  of  directors  more  them  60 
percent  of  whose  members  are  persons 
or  officers  or  employees  of  such 
registered  company.  Section  10(e)  of  the 
Act  sets  forth  time  limitations  for  filing 
vacancies  created  by  reason  of  the 
death,  disqualification  or  bona  fide 
resignation  of  any  director(s).  Section 
10(e)(2)  further  provides  that  the 
operation  of  Section  10(a)  shall  be 
suspended  for  a  period  of  sixty  days  if 

a  vote  of  shareholders  is  required  to  fill 
the  vacancy(ies).  Section  10(e)(3) 
authorizes  the  Commission,  by  order 
upon  application,  to  prescribe  a  longer 
period  as  not  inconsistent  with  the 
protection  of  investors. 

3.  Section  16(a)  of  the  1940  Act 
requires,  in  pertinent  part,  that 
immediately  after  filling  a  vacancy  on  a 
board  of  di^tors,  at  least  two-thirds  of 
the  directors  shall  have  been  elected  to 
such  office  by  the  shareholders  of  the 
registered  investment  company. 


Applicants  must  submit  the  election  of 
the  Boards  to  the  shareholders  of  the 
Trusts  to  comply  with  Section  16(a). 

4.  Applicants  assert  that  the  Boards 
have  not  yet  identified  appropriate 
candidates  to  fill  the  two  vacancies 
which  must  be  filled  by  Trustees  who  , 
are  not  interested  persons  of  the  Trusts. 
Applicants  represent  that  their  efforts 
have  been  pursued  with  diligence,  but 

to  date  have  not  resulted  in  the  selection 
of  appropriate  nominees. 

5.  Applicemts  represent  that  once  they 
have  identified,  interviewed  and  cleared 
potential  nominees,  their  nomination 
will  be  considered  at  the  meetings  of  the 
Boards  scheduled  for  February  25,  1997. 
At  those  meetings.  Applicants  anticipate 
that  the  Boards  will  authorize  the 
preparation  and  filing  with  the 
Commission  of  proxy  materials  relating 
to  the  election  of  the  Boards  and  other 
significant  matters  that  require 
shareholders  approval. 

6.  Applicants  assert  that  it  is  in  the 
best  interests  of  the  separate  accounts 
investing  in  the  Applicants  and  the 
owners  of  variable  annuity  contracts 
funded  through  those  sepeirate  accoimts 
to  take  the  necessary  time  to  identify 
qualified  and  competent  disinterested 
Trustees.  Applicants  represent  that 
efforts  have  been  undertaken  and  are 
continuing  to  obtain  two  disinterested 
Trustees,  but  that  is  nov/  appears  that 
the  vacancies  will  not  be  filled  until 
March  21, 1997. 

7.  Applicants  represent  that 
retroactive  relief  is  necessary  because 
they  were  not  immediately  notified  of 
the  death  of  one  distinterested  Trustee, 
and  that  sixty  days  is  not  sufficient  time 
to  prepare  and  file  with  the 
Commission,  and  for  the  Commission  to 
consider,  issue  a  notice  and  grant  an 
order  upon,  an  application  for 
exemptive  relief. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  their  requests  for 
relief  are  consistent  with  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-2781  Filed  2-4-97;  8:45  ami 
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[Release  No.  IC-22485;  File  No.  812-10286] 

The  Mutual  Life  Insurance  Company  of 
New  York,  et  a!. 

January  29, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (“1940  Act”). 

APPLICANTS:  The  Mutual  Life  Insurance 
Company  of  New  York  (“MONY”), 

MONY  Life  Insurance  Company  of 
America  (“MONY  America,”  and 
collectively  with  MONY,  “the 
Companies”)  and  MONY  America 
Variable  Account  A  (“MONY  America 
Account,”  and  collectively  with  the 
MONY  Account,  “the  Accounts”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  26(b)  of 
the  1940  Act  approving  a  proposed 
substitution  of  securities  and  pursuant 
to  Section  17(b)  of  the  1940  Act  granting 
exemptions  from  the  provisions  of 
Sections  17(a)(1)  and  17(a)(2)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  U.S.  Government  Series 
(“U.S.  Government  Portfolio”)  of  OCC 
Accumulation  Trust  (“Trust”)  for  shares 
of  the  Bond  Series  (“Bond  Portfolio”)  of 
the  Trust.  Applicemts  also  seek  an 
exemption  from  Section  17(a)(1)  and 
17(a)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  Applicants  to  carry 
out  the  above  referenced  substitution  in 
part  by  redeeming  shares  of  the  Bond 
Portfolio  in-kind  emd  using  the 
redemption  proceeds  to  purchase  shares 
of  the  U.S.  Government  Portfolio. 

FILING  DATE:  The  application  was  filed 
on  August  7, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  the  applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.,  on 
February  24, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 

Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Frederick  C.  Tedeshi, 
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Esq.,  The  Mutual  Life  Insurance 
Company  of  New  York,  500  Frank  W. 
Burr  Blvd.,  Teaneck,  N.J.  07666-6888. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts,  Branch  Chief,  Office 
of  Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants’  Representations 

1.  MONY  is  a  mutual  life  insurance 
company  organized  in  the  state  of  New 
York.  MONY  America,  a  wholly  owned 
subsidiary  of  MONY,  is  a  stock 
insurance  company  organized  in  the 
state  of  Arizona. 

2.  MONY  established  the  MONY 
Account  on  November  28, 1990,  and 
MONY  America  established  the  MONY 
America  Account  on  March  27, 1987,  in 
accordance  with  the  laws  of  the  States 
of  New  York  and  Arizona,  respectively. 
The  Accounts  are  segregated  asset 
accounts  registered  with  the 
Commission  as  unit  investment  trusts 
pursuant  to  the  provisions  of  the  1940 
Act  and  are  used  to  fund  certain 
individual  and  group  flexible  payment 
variable  annuity  contracts  issued  by  the 
Companies  and  sold  under  the  name 
“ValueMaster”  (“ValueMaster 
Contracts”). 

3.  The  Accounts  currently  are  divided 
into  various  sub-accounts  (“Sub- 
Accounts”),  five  of  which  are  available 
to  owners  of  ValueMaster  Contracts 
(“ValueMaster  Contractowners”)  and 
which  reflect  the  investment 
performance  of  the  Bond,  Equity, 
Managed,  Money  Market  and  Small  Cap 
Series  of  the  Trust.  ValueMaster 
Contractowners  may  transfer  account 
values  among  the  Sub-Accounts  without 
any  charge  up  to  four  times  a  year.  For 
any  additional  transfers,  a  transfers,  a 
transfer  charge  is  not  imposed  currently. 
However,  the  Companies  reserve  the 
right  to  impose  a  charge.  As  of  June  30, 
1996,  3.7%  of  the  total  assets  invested 
in  the  Accounts  by  ValueMaster 
Contractowners  were  allocated  to  the 
Bond  Portfolio. 

4.  The  ValueMaster  Contracts  are 
offered  exclusively  by  agents  of 
Oppenheimer  Life  Agency,  Ltd., 
(“Oppenheimer  Life”),  an  affiliate  of 
Op^p  Advisors,  a  registered 
investment  adviser  and  the  Trust’s 
investment  manager.  Oppenheimer  Life 
is  no  longer  actively  selling  the 
ValueMaster  Contracts. 

5.  The  Trust  was  established  on  May 
12, 1994,  and  is  a  registered  open-end 


management  investment  company 
consisting  of  seven  separate  series 
(“Portfolios”)  with  differing  investment 
objectives,  policies  and  restrictions.  All 
five  of  the  Portfolios  of  the  Trust 
supporting  the  ValueMaster  Contract 
commenced  operations  on  September 
16, 1994,  when  a  predecessor  registered 
investment  company  (the  “Old  Trust”) 
with  portfolios  corresponding  to  five  of 
the  current  seven  portfolios  of  the  Trust 
was  effectively  reorganized  into  twin 
investment  companies,  the  Old  Trust 
and  the  Trust.  Before  September  16. 

1994,  the  portfolios  of  the  Old  Trust  had 
acted  as  the  funding  vehicles  for  the 
ValueMaster  Contracts.  The  Trust 
currently  also  offers  shares  of  its 
Portfolios  to  accounts  of  other 
unaffiliated  life  insurance  companies,  to 
serve  as  the  investment  vehicle  for  their 
respective  variable  annuity  and  variable 
life  insurance  contracts. 

6.  The  Bond  Portfolio  seeks  a  high 
level  of  current  income  consistent  with 
moderate  risk  of  capital  and 
maintenance  of  liquidity  and,  under 
normal  market  conditions,  invests  in 
U.S.  Government  securities  and  short- 
and  intermediate-term,  investment 
grade  corporate  bond  and  debt 
obligations.  Performance  returns  ranked 
the  Bond  Portfolio  21st  out  of  33,  31st 
out  of  34,  and  last  out  of  26  in  its  peer 
group,  as  reported  by  Lipper  Variable 
Insurance  Products  Performance 
Analysis  Service  (“Lipper  Universe  Peer 
Group”),  for  the  six-month,  and  the  one- 
and  five-year  period  ending  Jime  30, 
1996. 

7.  As  of  June  30, 1996,  the  Bond 
Portfolio  had  assets  of  $4,794,283,  of 
which  $2,563,131  were  attributable  to 
few'er  than  100  ValueMaster 
Contractowners.  The  only  other 
shareholder  of  the  Bond  Portfolio  ' 
besides  the  Accounts  is  a  segregated 
account  of  an  unaffiliated  insurance 
company,  which  account  is  exempt 
fitim  registration  under  the  1940  Act 
(the  “unregistered  account”).  According 
to  OpCap  Advisors,  the  unregistered 
account  intends  to  redeem  its  shares  of 
the  Bond  Portfolio.  For  the  six  months 
ending  Jime  30. 1996,  and  for  calendar 
year  1995,  net  redemptions  by  the 
Accounts  of  shares  of  the  Bond 
Portfolio,  exclusive  of  dividend  or 
capital  gain  reinvestments,  total 
$293,852  and  $1,232,852,  respectively. 

8.  The  U.S.  Government  Portfolio 
commenced  investment  operations  on 
January  3. 1995,  at  which  time  OpCap 
Advisors  contributed  $30l),000  in  seed 
capital  to  that  Portfolio.  Like  the  Bond 
Portfolio,  the  U.S.  Government  Portfolio 
seeks  a  high  level  of  current  income  and 
the  protection  of  capital  by  investing 
exclusively  in  debt  obligations. 


including  a  variety  of  U.S.  government 
securities.  Under  normal  conditions  the 
U.S.  Government  Portfolio  invests  at 
least  65  percent  of  its  total  assets  in  U.S. 
government  securities.  Performance 
returns  ranked  the  U.S.  Government 
Portfolio  2nd  out  of  30,  and  6th  out  of 
30  in  its  Lipper  Universe  Peer  Group  for 
the  first  six  months  of  1996,  and  the 
one-year  period  ending  June  30, 1996. 

9.  As  of  June  30, 1996,  the  U.S. 
Government  Portfolio  had  assets  of 
$2,544,472,  which  included  OpCap 
Advisors’  seed  capital  contribution. 
Shares  of  the  U.S.  Government  Portfolio 
currently  also  are  offered  by  two 
unaffiliated  insurance  companies  as  a 
funding  vehicle  for  their  variable 
products.  For  the  six  months  ending 
June  30, 1996,  and  for  calendar  year 
1995,  net  sales  of  shares  of  the  U.S. 
Government  Portfolio,  exclusive  of 
dividend  or  capital  gain  reinvestments, 
totaled  $1,104,391  and  $1,046,574, 
respectively. 

10.  Under  the  Investment  Advisory 
Agreement  (“Advisory  Agreement”) 
between  the  Trust  and  OpCap  Advisors, 
OpCap  Advisors  provides  management 
and  investment  advisory  services  to  the 
Trust  and  its  Portfolios  and  is 
compensated  by  the  Trust  for  services 
rendered  to  the  Bond  and  U.S. 
Government  Portfolios  on  a  monthly 
basis  at  the  annual  rate  of  .50  percent  of 
the  average  daily  net  assets  of  the  Bond 
Portfolio  and  .60  percent  of  the  average 
daily  net  assets  of  the  U.S.  Government 
Portfolio.  Under  the  Advisory 
Agreement,  OpCap  Advisors  has  agreed 
to  limit  the  total  expenses  of  these 
Portfolios  to  1.25  percent  of  their 
respective  average  daily  net  assets. 
Moreover,  under  a  provision  of  the 
Advisory  Agreement,  OpCap  Advisors 
guarantees  that  the  total  expenses  of  the 
Portfolios,  in  any  fiscal  year,  exclusive 
of  taxes,  interest,  brokerage  fees  and 
distribution  expense  reimbursements, 
shall  not  exceed  the  most  restrictive 
state  law  provisions  in  effect  in  any 
state.  In  addition,  OpCap  Advisors  has 
volimtarily  agreed  to  limit  the  total 
expenses  of  the  Bond  and  the  U.S. 
Government  Portfolios,  through  April 
30, 1997,  to  1.00  percent  of  their 
respective  average  daily  net  assets.  As  of 
Jime  30, 1996,  the  actual  total  expenses 
of  both  the  Bond  and  the  U.S. 
Government  Portfolios  exceeded  both 
the  voluntary  expense  limitation  of  1.00 
percent  and  the  operative  contractual 
expense  limitation  of  1.25  percent 
(Bond  Portfolio  at  1.45  percent  and  U.S. 
Government  Portfolio  at  3.33  percent). 
OpCap  Advisors  waived  its  fees  and 
reimbursed  both  the  Bond  and  the  U.S. 
Government  Portfolios  so  that  the  net 
expenses  of  those  Portfolios  remained  at 
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1.00  percent  of  their  respective  average 
daily  net  assets. 

The  Proposed  Substitution 

11.  Applicants  propose  to  substitute 
shares  of  the  U.S.  Government  Portfolio 
for  all  shares  of  the  Bond  Portfolio 
attributable  to  the  ValueMaster 
Contracts  (“Substitution”).  The 
ValueMaster  Contractowners  will  not 
bear  any  expenses  and  transaction  costs 
of  the  proposed  Substitution,  including 
any  applicable  brokerage  commissions; 
any  such  expenses  will  be  home  by 
OpCap  Advisors.  Soon  after  the  filing  of 
this  application  for  exemptive  relief,  the 
prospectuses  for  the  Accounts  will  be 
supplemented  to  reflect  the  proposed 
Substitution  and  distributed  to  all 
ValueMaster  Contractowners.  The 
Substitution  will  occur  as  soon  as 
practicable  after  receipt  of  an  order.  As 
of  the  effective  date  of  the  Substitution, 
the  Companies  will  redeem  shares  of  the 
Bond  Portfolio.  Simultaneously,  the 
Companies  will  use  the  proceeds  to 
purchase  the  appropriate  number  of 
shares  of  the  U.S.  Government  Portfolio. 
The  Substitution  will  take  place  at 
relative  net  asset  values  of  the  Bond  and 
U.S.  Government  Portfolios,  with  no 
change  in  the  amount  of  any 
ValueMaster  Contractowner’s  account 
values. 

12.  To  the  extent  the  Bond  Portfolio 
incurs  brokerage  fees  and  expenses  in 
connection 'with  the  redemption  by  the 
Companies  of  its  shares,  these  expenses 
would  be  charged  to  the  applicable 
Portfolio,  but  home  by  OpCap  Advisors. 
To  alleviate  the  impact  of  any  such 
brokerage  fees  and  expenses  upon  the 
Bond  Portfolio  and  ultimately  OpCap 
Advisors,  the  Trust  and  OpCap  Advisors 
propose  that  the  redemption  of  the  Bond 
Portfolio  shares  be  accomplished,  in 
part,  by  “in  kind”  transactions.  Under 
the  Proposal,  the  Trust  would  transfer  to 
the  Companies  their  proportionate 
interest  in  cash  and/or  securities  held 
by  the  Bond  Portfolio  on  the  date  of  the 
Substitution,  and  the  Companies  will 
then  use  such  cash  and/or  securities  to 
purchase  shares  of  the  U.S.  Government 
Portfolio.  The  valuation  of  any  “in 
kind”  transfers  will  be  on  a  basis 
consistent  with  the  normal  valuation 
procedures  of  the  Bond  and  U.S. 
Government  Portfolios. 

13.  Within  five  days  after  the 
Substitution,  the  Companies  will  send 
to  ValueMaster  Contractowners  written 
notice  of  the  Substitution  stating  that 
shares  of  the  Bond  Portfolio  have  been 
eliminated  and  that  shares  of  the  U.S. 
Government  Portfolio  have  been 
substituted.  The  Companies  will 
include  in  such  mailing  a  second 
supplement  to  the  prospectuses  of  the 


Accounts  which  discloses  that  the 
Substitution  has  occurred.  The  notice 
will  advise  ValueMaster  Contractowners 
that  for  a  period  of  thirty  days  from  the 
mailing  of  the  notice,  the  “Free  Transfer 
Period,”  they  may  transfer  all  assets,  as 
substituted,  to  any  other  available  Sub- 
Account,  without  limitation  and 
without  the  transfer  being  deemed  a 
transfer  for  purposes  of  determining  any 
transfer  charge.  Following  the 
Substitution,  ValueMaster 
Contractowners  will  be  afforded  the 
same  contract  rights,  including 
surrender  and  o&er  transfer  rights,  as 
they  currently  have.  Any  applicable 
surrender  (or  contingent  deferred  sales) 
charges  will  continue  to  be  imposed,  but 
will  not  be  affected  in  any  way  by  the 
Substitution. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  “[ijt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution.” 
Applicants  assert  that  the  purpose  of 
S^ion  26(b)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force  investors 
dissatisfied  with  the  substituted  security 
to  redeem  their  shares,  thereby  possibly 
incurring  a  loss  of  the  sales  load 
deducted  firom  initial  pmrchase 
payments,  an  additional  sale  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
this  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  the  shares 
of  one  issuer  from  substituting  for  those 
shares  the  shares  of  another  issuer, 
unless  the  Commission  approves  that 
substitution. 

2.  Section  17(a)(1)  of  the  1940  Act 
prohibits  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  firom  selling  any  security  or 
other  property  to  such  registered 
investment  company.  Section  17(a)(2)  of 
the  1940  Act  prohibits  any  such 
affiliated  person,  acting  as  principal, 
horn  purchasing  any  security  or  other 
property  fi'om’such  registered 
investment  company.  Applicants  state 
that  the  transfer  of  proceeds  emanating 
fium  the  in-kind  redemption  of  shares  of 
the  Bond  Portfolio  firom  the  Bond  Sub- 
Account  to  the  U.S.  Government  Sub- 


Account  could  be  deemed  to  involve  a 
purchase  and  sale  between  the  Bond 
Sub-Account  and  U.S.  Government  Sub- 
Account,  each  of  which  is  an  affiliated 
person  of  the  other. 

3.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  a  proposed 
transaction  from  the  provisions  of 
Section  17(a)  provided:  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purpose  of  the  1940  Act. 

4.  Applicants  submit  that  the 
piuposes,  terms  and  conditions  of  the 
proposed  Substitution  are  consistent 
with  the  principles  and  purposes  of 
Section  26(b)  of  the  1940  Act  and  do  not 
entail  any  of  the  abuses  that  Section 
26(b)  is  designed  to  prevent.  Applicants 
assert  that  a  Substitution  is  an 
appropriate  solution  to  the  limited 
ValueMaster  Contractowner  interest  or 
investment  in  the  Bond  Portfolio,  which 
currently  is,  and  in  the  future  may  be, 
of  insufficient  size  to  promote 
consistent  investment  performance  or  to 
reduce  operating  expenses.  Applicants 
further  assert  that  the  proposed 
Substitution  will  not  cause  the  fees  and 
charges  currently  being  paid  by 
ValueMaster  Contractowners  to  be 
greater  after  the  Substitution  than  before 
the  Substitution. 

5.  Applicants  represent  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  intended  to  guard  against,  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reasons:  (a)  The  objectives, 
policies,  and  restrictions  of  the  Bond 
Portfolio  are  substantially  similar  to  the 
objectives,  policies,  and  restrictions  of 
the  U.S.  Government  Portfolio;  (b) 
OpCap  Advisors  voluntarily  agreed  to 
limit  the  total  operating  expenses  of 
both  the  U.S.  Government  and  Bond 
Portfolios,  through  April  30, 1997,  to 
1.00  percent  of  their  respective  average 
daily  net  assets;  (c)  if  a  ValueMaster 
Contractowner  so  requests  during  the 
Free  Transfer  Period,  Contract  value 
affected  by  the  Substitution  will  be 
reallocated  for  investment  in  any  other 
available  Sub-Account  selected  by  the 
ValueMaster  Contractowner;  (d)  the 
Substitution  will  be  a  net  asset  value  of 
the  respective  Portfolio  shares,  without 
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imposition  of  any  transfer  or  similar 
charge;  (e)  OpCap  Advisors  will  assume 
any  expenses  and  transaction  costs 
relating  to  the  Substitution,  including 
legal  and  accounting  fees  and  any 
brokerage  commissions;  (f)  the 
Substitution  will  not  alter  the  insurance 
benefits  or  contractual  obligations  of  the 
Companies  to  ValueMaster 
Contract  owners,  or  the  tax  benefits  and 
consequences  to  ValueMaster 
Contractowners;  and  (g)  the  Substitution 
is  expected  to  confer  certain  modest 
economic  benefits  to  ValueMaster 
Contractowners  by  virtue  of  the  possible 
enhanced  asset  size  of  the  U.S. 
Government  Portfolio,  and  to  avoid  the 
detriments  associated  with  investment 
in  the  Bond  Portfolio,  whose  assets  are 
declining.  In  this  regard.  Applicants 
also  note  that,  within  five  days  after  the 
Substitution,  the  Companies  will  send 
to  ValueMaster  Contractowners  written 
notice  of  the  Substitution  stating  that 
shares  of  the  Bond  Portfolio  have  been 
eliminated  and  that  shares  of  the  U.S. 
Government  Portfolio  have  been 
substituted  therefor.  The  Companies 
will  include  in  such  mailing  a  second 
supplement  to  the  prospectuses  of  the 
Accounts  which  discloses  that  the 
Substitution  has  occurred.  For  the 
reason  cited  above.  Applicants  also 
contend  that  the  terms  of  the  proposed 
Substitution  meet  the  standards  of 
Section  17(b). 

6.  Applicants  assert  that  the 
decreasing  asset  base  of  the  Bond 
Portfolio,  the  impending  redemption  of 
Bond  Portfolio  shares  by  the 
unregistered  account,  and  the  mediocre 
performance  results  of  the  Bond 
Portfolio  have  made  it  difficult  for  that 
Portfolio  to  retain  current  investors  and 
attract  new  investors.  Moreover, 
Oppenheimer  Life  Agency’s  limited 
effort  in  selling  the  ValueMaster 
Contract,  coupled  with  a  constant 
amount  of  fixed  costs  incurred  by  the 
Bond  Portfolio,  can  reasonably  be 
expected  to  lead  to  an  increase  in  the 
actual  expenses  of  the  Bond  Portfolio  in 
the  future.  In  contrast,  the  actual 
expenses  of  the  U.S.  Government 
Portfolio  can  reasonably  be  expected  to 
decrease  in  the  future:  net  sales  of  U.S. 
Government  Portfolio  shares  from  its 
inception  to  date  suggest  that  the  asset 
base  of  that  Portfolio  will  continue  to 
grow;  superior  performance  results 
should  assist  the  U.S.  Government 
Portfolio  in  retaining  existing  investors 
and  attracting  new  investors;  and  the 
use  of  the  U.S.  Government  Portfolio  in 
various  variable  products  should 
increase  distribution  capabilities. 

7.  Applicants  also  note  that  the 
continuous  accumulation  of  assets  of 
the  U.S.  Government  Portfolio  and 


positive  reaction  of  investors  of  that 
Portfolio  has  persuaded  OpCap 
Advisors  to  extend  its  voluntary 
agreement  to  limit  the  operating 
expenses  of  the  U.S.  Goverrunent 
Portfolio  to  1.00  percent  of  its  average 
daily  net  assets  past  April  30, 1997,  to 
at  least  April  30, 1998.  OpCap  Advisors 
has  not  assured  the  Companies  that  it 
will  do  the  same  for  the  Bond  Portfolio. 
Therefore,  the  total  expense  ratio  of  the 
Bond  Portfolio  may  increase  after  April 
30, 1997,  whereas,  through  April  30, 
1998,  the  total  expenses  of  the  U.S. 
Government  Portfolio  are  guaranteed 
not  to  exceed  1.00  percent  of  its  average 
daily  net  assets. 

8.  Applicants  contend  that  the 
relatively  small  asset  size  of  the  Bond 
Portfolio  hampers  the  ability  to 
maintain  optimal  diversification  of  its 
investments.  In  contrast,  increasing 
asset  size  will  permit  the  U.S. 
Government  Portfolio  to  purchase 
attractive  portfolio  securities. 
Consequently  the  U.S.  Government 
Portfolio  can  be  expected  to  achieve 
greater  portfolio  diversification  and  to 
react  more  readily  to  changes  in  market 
conditions.  Applicants  assert  that 
ValueMaster  Ck)ntractowners  will 
benefit  through  the  more  effective 
management  of  a  potentially  larger  asset 
base  with  more  diversified  portfolio 
securities,  such  as  that  available  through 
the  U.S.  Government  Portfolio. 

9.  Applicants  submit  that  the 
ValueMaster  Contracts  reserve  to  the 
Companies  the  right  to  replace  the 
shares  of  the  Portfolios  held  by  the 
Accounts  with  shares  of  another 
portfolio,  such  as  the  U.S.  Government 
Portfolio,  if:  (a)  shares  of  a  Portfolio 
should  no  longer  be  available  for 
investment  by  the  Accounts;  or  (b)  in 
the  judgment  of  the  Companies,  further 
investment  in  a  Portfolio  should  become 
inappropriate  in  view  of  the  purpose  of 
the  ValueMaster  Contracts.  Any  such 
substitution  must  be  approved  by  the 
Commission  and  must  comply  with 
applicable  rules  and  regulations.  The 
Companies  believe  that  further 
investment  in  shares  of  the  Bond 
Portfolio  is  no  longer  appropriate  in 
view  of  the  purposes  of  the  ValueMaster 
Contracts. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
proposed  Substitution  meets  the 
standards  set  forth  in  Sections  26(b)  and 
17(b)  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Inv^tment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-2782  Filed  2-4-97;  8:45  am] 
BILLING  CODE  SOKMU-M 

Sunshine  Act;  Meeting 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  3, 1997. 

A  closed  meeting  will  be  held  on 
Wednesday,  February  5, 1997,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
February  5, 1997,  at  10:00  a.m.,  will  be: 

Injunction  and  settlement  of  injunctive 
actions. ' 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  31, 1997. 

Jonathan  G.  Katz, 

Secretaiy. 

(FR  Doc.  97-2992  Filed  2-3-97;  2:07  pm) 
BILUNG  CODE  8010-01-M 
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[Release  No.  34-38216;  File  No.  SR-Amex- 
97-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  the 
Waiver  of  Transaction  Charges  for 
FLEX  Equity  Options 

January  29, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
January  22, 1997,  the  American  Stock 
Exchange,  Inc.  “(Amex”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ni  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  its 
waiver  of  transaction  charges  for  FLEX 
Equity  Options  traded  on  the  Exchange 
until  further  notice.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  the 
commencement  of  trading  FLEX  Equity 
Options,  the  Exchange  waived 
transaction  charges  for  the  first  ninety 
days  of  trading.  The  ninety  day  period 
is  due  to  expire  on  January  24, 1997  and 
the  Exchange  has  determined  to  extend 
the  waiver.  The  Exchange  continues  to 
believe  that  waiving  transaction  charges 


'  15  U.S.C.  788(b)(1). 


is  a  meaningful  factor  in  encouraging 
trading  in  FLEX  Equity  Options. 

The  Exchange  intends  to  establish  a 
transaction  charge  for  FLEX  Equity 
Options  in  the  near  future.  However, 
until  it  is  ready  to  do  so  it  proposes  to 
extend  the  waiver  of  transaction  charges 
until  further  notice.*  The  waiver  of  the 
imposition  and  collection  of  transaction 
chaiges  for  FLEX  Equity  Option  orders 
executed  on  the  Exchange  will  be  for  all 
account  types,  e.g.,  the  accounts  of  floor 
traders,  specialists  and  customer  and 
firm  proprietary  off-floor  orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  *  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  •*  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
change,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  vmtten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  pursuant  to 
Sec^on  19(b)(3))A)  of  the  Act  ®  and 
subparagraph  (e)  of  the  Rule  19b-4  ® 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  a  pro(}osed  rule 
change,  the  Ck}mmission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Ck>mmission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


^Tiie  Commission  notes  tliat  any  imposition  of 
transaction  cliarges  for  Flex  Equity  Options  would 
have  to  be  submitted  to  the  Commission  pursuant 
to  Section  19(b)  of  the  Act. 

M5  U.S.C.  78f(b). 

M5U.S.C.  78f(b)(5). 

» 15  U.S.C  78s(b)(3)(A). 

» 17  CFR  19b-4(e). 


or  Otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit' written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fib  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
03  and  should  be  submitted  by  February 
26, 1997. 

For  the  (Zommission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-2779  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  a010-01-M 


[Release  No.  34-38215;  File  No.  SR-GSCC- 
96-13] 

Self-Regulatory  Organizations; 
Government  Srourities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  the 
Eligibility  of  Treasury  Inflation  Indexed 
Securities  for  Netting  Services 

January  29, 1997. 

On  November  21, 1996,  the 
(kivemment  Securities  Clearing 
Corporation  (“GSCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-G^C-96-13)  piusuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).^  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  December  20, 

1996.*  No  comment  letters  were 
received.  For  the  reasons  discussed 


^  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  38048 
(December  13. 1996)  61  FR  67371. 
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below,  the  Commission  is  approving  the 
proposed  rule  change. 

/.  Description 

The  proposed  rule  change  amends 
GSCC’s  rules  to  make  the  U.S. 
Department  of  the  Treasury’s  Treasury 
Inflation  Indexed  Security  (“TIIS”) 
eligible  for  clearance  and  settlement  at 
GSCC.®  The  first  auction  of  TIIS  hy  the 
Department  of  the  Treasury  will  occur 
on  January  29, 1997,  and  such  securities 
will  be  issued  on  February  6, 1997.  TIIS 
is  a  book-entry  security  that  is  designed 
to  protect  investors  from  inflation  by 
adjusting  semiannually  the  principal 
amount  of  the  investors’  holdings  while 
maintaining  a  fixed  interest  rate.  The 
amount  of  the  principal  adjustment  is 
computed  by  multiplying  the  stated 
value  at  issuance  (i.e.,  par  amount)  by 
an  index  ratio.  The  applicable  index 
will  be  the  U.S.  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (“CPI”)  published  by  the 
Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor.  TIIS  will  be 
redeemed  at  maturity  at  the  greater  of  its 
inflation  adjusted  principal  or  its  par 
amount. 

Although  the  interest  rate  is  fixed,  the 
coupon  payments  will  be  variable 
because  the  interest  is  paid  on  a  varying 
amount  of  principal.  Because  this  will 
be  the  first  security  with  variable 
interest  payments  eligible  for  netting  at 
GSCC,  GSCC  has  enhanced  its 
automated  systems.'*  Since  December 
16, 1996,  GSCC  has  been  conducting 
tests  with  GSCC  members  in  order  to 
ensure  that  participants  are  able  to 
properly  provide  and  receive  data 
regarding  transactions  in  these  new 
securities. 

GSCC  also  worked  with  the  Public 
Securities  Association  to  determine  a 
uniformly  acceptable  method  for  the 
industry  to  reflect  the  inflation  index  in 
the  calculation  of  final  money  on  TBS 
transactions.  Consistent  with  these 
discussions,  participants  will  submit 
transactions  using  their  contract  price. 
GSCC  will  compare  and  will  report 


^The  Dei>artment  of  the  Treasury  has  adopted 
amendments  to  its  Uniform  Offering  Circular  for  the 
Sale  and  Issue  of  Marketable  Book-Entry  Treasury 
Bills,  Notes,  and  Bonds  (31  CFR  Part  356)  to 
accommodate  the  issuance  of  TBS.  Department  of 
the  Treasury  Circular,  Public  Debt  Service  No.  1- 
93  (December  30, 1996)  62  FR  846  (fanuary  6, 1997). 

‘'The  following  enhancements  have  been  made  to 
GSCC’s  automated  system.  GSCC  has  created  a 
database  of  historical  CPI  indexes  in  order  to 
determine  accrued  interest,  which  will  be  used  in 
valuing  positions  for  settlement  purposes  and  for 
forward  margin  and  clearing  fund  calculations. 
GSCC  has  modiOed  the  security  database  to  permit 
it  to  designate  TIIS  as  a  variable  rate  security.  GSCC 
has  modified  participant  input  and  output  formats 
to  take  into  account  different  and  additional  data 
elements. 


transactions  based  on  its  Final 
Settlement  Money  formula.  Final 
Settlement  Money  will  equal  the 
original  par  value  multiplied  by  the  CPI 
index  ratio  multiplied  by  the  contract 
price  plus  the  inflation  adjusted  accrued 
interest.  Inflation  adjusted  accrued 
interest  will  equal  the  original  par  value 
multiplied  by  the  CPI  index  ratio 
multiplied  by  the  interest  rate 
multiplied  by  the  term. 

n.  Discussion 

Section  17A(b)(3){F)  =  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  acciuate  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  GSCC’s  rule 
change  meets  these  goals  by  establishing 
a  clearance  and  settlement  system  for 
TIIS  whereby  GSCC  can  provide  the 
benefits  of  centralized  automated 
settlement  to  a  broader  segment  of 
government  securities  transactions.  In 
addition,  the  inclusion  of  TIIS  trades  in 
GSCC’s  netting  system  provides  several 
benefits  to  participants  such  as 
guaranteed  settlement,  automated 
coupon  tracking,  and  automated  output. 
By  automating  and  enhancing  the 
settlement  process,  GSCC’s  proposal  is 
consistent  with  the  prompt  and  accurate 
clearance  and  settlement  of  securities. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  requirements  of  the  Act 
and  in  particular  with  the  requirements 
of  Section  17A  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  ].9(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-13)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-2780  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Finding  Regarding  Foreign  Sociai 
insurance  or  Pension  System — Former 
Yugoslav  Republic  of  Macedonia 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  finding  regarding 
foreign  social  insurance  or  pension 

*15  U.S.C.  78q-l  (b)(3)(F). 

» 17  CFR  200.30-3(a)(l2). 


system — former  Yugoslav  Republic  of 
Macedonia. 

FINDING:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  benefits 
to  any  incfividual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months, 
and  prior  to  the  first  month  thereafter 
for  all  of  which,  the  individual  has  been 
in  the  United  States.  This  prohibition 
does  not  apply  to  such  an  individual 
where  one  of  the  exceptions  described 
in  sections  202(t)(2)  through  202(t)(5)  of 
the  Social  Security  Act  (42  U.S.C. 
402(t)(2)-(5))  affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social 
Security  Act  provides  that,  subject  to 
certain  residency  requirements  of 
section  202(t)(ll),  the  prohibition 
against  payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Commissioner  of  Social 
Security  finds  has  in  effect  a  social 
insurance  or  pension  system  which  is  of 
general  application  in  such  country  and 
which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  coimtry  regardles.s  of 
the  duration  of  the  absence. 

The  Commissioner  of  Social  Security 
has  delegateu  the  authority  to  make 
such  a  finding  to  the  Associate 
Commi.ssioner  for  International  Policy. 
Under  that  authority,  the  Associate 
Commissioner  for  International  Policy 
has  approved  a  finding  that  the  Former 
Yugoslav  Republic  of  Macedonia,  as  of 
February  1, 1994,  has  a  social  insurance 
system  of  general  application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  United  States  citizens  who 
are  not  citizens  of  the  Former  Yugoslav 
Republic  of  Macedonia  and  who  qualify 
for  the  relevant  benefits  to  receive  those 
benefits,  or  their  actuarial  equivalent, 
while  outside  of  the  Former  Yugoslav 
Republic  of  Macedonia,  regardless  of  the 
duration  of  the  absence  of  these 
individuals  from  the  Former  Yugoslav 
Republic  of  Macedonia. 

Accordingly,  it  is  hereby  determined 
and  found  that  the  Former  Yugoslav 
Republic  of  Macedonia  has  in  effect,  as 
of  February  1, 1994,  a  social  insurance 
system  which  meets  the  requirements  of 
section  202(t)(2)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)). 
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This  is  our  first  finding  under  section 
202(t)  of  the  Social  Security  Act  for  the 
Former  Yugoslav  Republic  of 
Macedonia.  Before  February  1994,  the 
United  States  did  not  recognize  the 
Former  Yugoslav  Republic  of 
Macedonia  as  an  independent  nation.  At 
that  time,  it  was  considered  part  of  the 
former  Yugoslavia  which,  on  March  25, 
1959,  had  been  found  to  have  a  system 
that  met  section  202(t)(2)  of  the  Social 
Security  Act.  Thus,  prior  to  February 
1994,  Former  Yugoslav  Republic  of 
Macedonia  citizens  were  afforded  the 
social  insurance  exception  to  the  alien 
nonpayment  provision  based  on  the 
determination  which  was  then  in  effect 
for  Yugoslavia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Powers,  Room  1104,  West  High 
^se  Building,  P.O.  Box  17741,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3568. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — ^Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance) 

Dated:  January  28, 1997. 

James  A.  Kissko, 

Associate  Commissioner  for  International 
Policy. 

(FR  Doc.  97-2754  Filed  2-4-97;  8:45  am] 
BILLING  CODE  419»-2»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD8-96-060] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Ports  and 
Waterways  Safety  Systems  ad  hoc 
Committee 

agency:  Coast  Guard,  EXDT. 

ACTION:  Notice  of  meetings  location 
change. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
Ports  and  Waterways  Safety  System  ad 
hoc  Committee  will  hold  7  meetings  to 
develop  a  baseline  Vessel  Traffic 
Service  system  for  the  Lower 
Mississippi  river  area.  The  meetings 
will  be  open  to  the  public. 

DaTeS:  The  meetings  will  be  held  from 
9  a.m.  to  approximately  3  p.m.  on 
Wednesday,  February  5, 1997, 
Thursday,  February  20, 1997,  Friday, 
March  7, 1997,  Friday,  March  21, 1997, 
Wednesday  April  2, 1997,  Thursday, 
April  17, 1997  and  Tuesday,  April  29, 
1997. 

ADDRESSES:  The  meetings  location  has 
dianged.  The  new  location  will  be  the 


23rd  floor  boardroom  of  Tidewater 
Marine  Inc.,  1440  Canal  Street,  New 
Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet,  USCG,  Administrator, 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commander,  Eighth  Coast  Guard 
District  (m).  Room  1341,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  are  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  1  et  seq.  The 
meetings  are  open  to  the  public. 
Members  of  the  public  are  encouraged 
to  provide  oral  or  written  comments  to 
a  committee  representative  in  advance 
of  the  meeting.  Due  to  time  constraints, 
only  written  comments  will  be  received 
during  a  meeting.  Written  comments 
presented  during  a  meeting  will  be 
submitted  for  consideration  at  the  next 
meeting. 

The  agenda  for  the  meeting  consists  of 
the  following  items: 

(1)  Presentation  of  the  committee 
charter. 

(2)  Review  of  previous  meeting 
minutes. 

(3)  Committee  discussions. 

(4)  Adjournment. 

INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WITH  DISABIUTIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  the  Committee 
Administrator  as  soon  as  possible. 

Dated:  January  27, 1997. 

T.W.  Josiah, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 

(FR  Doc.  97-2783  Filed  2-4-97;  8:45  am] 
BILLING  CODE  4910-14-M 


[CGO  97-007] 

Minimum  Requirements  and 
Capabilities  for  Vessel  Traffic  Services 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
imdertaking  an  effort  to  identify  the 
minimum  requirements  and  capabilities 
a  Vessel  Traffic  Service  (VTS)  must  have 
have  to  serve  its  wide  range  of  users  and 
to  develop  criteria  to  identify  ports 
requiring  a  VTS.  This  effort  will  form 
the  basis  for  the  Coast  Guard  to  propose 
to  Congress  a  viable  production  program 
for  a  VTS  that  takes  advantage  of 
available,  off-the-shelf  and  open 
architecture  systems  that  are 


inexpensive  and  easy  to  build  and 
operate.  The  Coast  Guard  has  invited 
representatives  of  maritime  and 
environmental  organizations  and 
members  of  the  public  to  provide  input 
on  these  topics.  The  first  public  meeting 
on  these  topics  was  held  on  January  15, 
1997.  Several  additional  public 
meetings  are  planned. 

DATES:  The  Coast  Guard  will  sponsor  a 
public  meeting  to  be  held  on  February 
11, 1997,  from  9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marine  Board,  National  Academy  of 
Sciences  Foundry  Building,  1055 
Thomas  Jefferson  Street,  NW, 
Washington,  DC,  in  room  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  VTS,  contact  Mike 
Sollosi,  U.S.  Coast  Guard  Office  of 
Vessel  Traffic  Management,  2100  2"‘* 
Street,  SW,  Washington  DC.  Telephone 
(202)  267-1539,  FAX  (202)  267-4826. 
For  information  on  the  meeting,  contact 
Peter  Johnson,  Marine  Board,  National 
Academy  of  Sciences,  2001  Wisconsin 
Avenue,  NW,  Washington,  DC. 
Telephone  (202)  334-3157,  FAX  (202) 
334-3789. 

Dated:  January  28, 1997. 

J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commander  for  Marine  Safety  arid 
Environmental  Protection. 

[FR  Doc.  97-2866  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4910-14-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materiais  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
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not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “M”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  “P”  denote  a 
party  to  request.  These  applications 


have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 


triplicate.  If  conHrmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Applicant 

Renewal  of 
exemption 

751 7-M 

Trinity  Industries,  Inc.,  Dallas,  TX  (See  Footrxjte  1)  . . . 

7517 

7879-M 

Halliburton  Energy  services,  Duncan,  OK  (See  Footnote  2) . 

7879 

11260-M 

Texas  Instrumerits  Inc.,  Attleboro,  MA  (See  Footnote  3) . 

11260 

11267-M 

TOPAZ  International  Program,  Albuquerque,  NM  (See  Footrx)te  4)  . 

11267 

11504-M 

Livonia  Avon  &  Lakeville  Railroad  C^.,  Cohocton,  NY  (See  Foohiote  5) . 

11504 

11580-M 

The  Columbiana  Boiler  Co.,  Columbiana,  OH  (See  Footiiote  6)  . 

11580 

11666-M 

The  Carbide/Graphite  Group,  Inc.,  Pittsburgh,  PA  (See  Footnote  7)  . 

11666 

11804-M 

Advertising  Unliniited,  Inc.,  Red  Wing,  MN  (See  Footrwte  8) . 

11804 

( 1)  To  modify  the  exemption  to  allow  for  new  construction  of  fusion  welded  multi-unit  task  car  tanks  for  use  in  transporting  Division  2.2  mate¬ 
rial. 

(2)  To  modify  the  exemption  to  provide  for  technical  changes  to  the  3”  non-DOT  specification  seamless  cylinders  used  for  transport  of  bromine 
trifluoride. 

(3)  To  nrodify  the  exemption  to  provide  for  passenger  aircraft  as  an  additional  rrxxle  of  transportation  for  transporting  certain  low  pressure  air¬ 
bag  switches  containing  limited  quantities  of  argon,  compressed. 

To  authorize  the  emergency  modification  to  ^ovide  for  an  additional  specially  designed  metal  container  used  to  transport  a  Top2u:  II  space 
power  unit  containing  Division  4.1  and  4.1  solid  substances. 

(5)  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  to  authorize  the  transportation  of  certain  Class  8  arxj  Division  2.2  mate¬ 
rial  separated  from  an  occupied  locomotive  with  batteries  disconnected  and  in  tow. 

(6)  To  modify  the  exemption  to  provide  for  various  technical  arnl  administrative  changes  and  to  authorize  the  transportation  by  water  as  an  ad¬ 
ditional  nfKXle; 

(7)  To  nrKxlify  the  exemption  to  allow  stacking  of  green  graphite  electrodes  and  shapes  two  or  more  levels  high  in  bulk  packaging  strapped  to 
wooden  pallets  on  an  open  flat  truck  bed. 

(8)  To  reissue  an  exemption  issued  on  an  emergency  basis  to  authorize  shipment  of  certain  specially  designed  safety  kits  containing  two  high¬ 
way  fusees,  which  may  include  a  tire  inflator  aerosol  and  a  fire  extinguisher,  offered  as  a  consumer  commodity. 


Application  No. 

Applicant 

Parties  to  ex¬ 
emption 

4453-P 

American  East  Emplosives,  Inc.,  Wilmington,  DE . 

4453 

5967-P 

Primex  Aerospace,  Redmond,  WA . 

5967 

8009-P 

Hydrs^Press  Inc.,  Bull  Shoals,  AR . 

8009 

8431-P 

Firxly  Chemical  Disposal,  Inc.,  Fontana,  CA . 

8431 

8451-P 

Primex  Physics,  San  Learxjro,  CA  . 

8451 

8451-P 

Primex  Aerospace,  Redmorxl,  WA . 

8451 

8554-P 

American  East  Ex^osives,  Inc.,  Wilmington,  DE  . . 

8554 

8579-P 

American  East  xpfosives,  Inc.,  Wilmington,  DE . 

8579 

8697-P 

Kenai  Air  Alaska,  Irx:.,  Kenai,  AK  . . . 

8697 

8723-P 

American  East  Explosives,  Irw.,  Wilmington,  DE  . 

8723 

9480-P 

Matheson  Gas  Products,  East  Rutherford,  NJ  . 

9480 

961 7-P 

American  East  Explosives,  Inc.,  Wilmington,  DE  . 

9617 

9623-P 

American  East  Explosives,  lix.,  Wiiington,  DE  . 

9623 

9689-P 

Arco  Chemical  Company,  Newtown  Square,  PA  . 

9689 

10704-P 

Scott  Specialty  Gases,  Irx:.,  PlumsteadvHle,  PA  . 

10704 

10751-P 

American  East  Explosives,  Irx:.,  WHImington,  DE  . . . 

10751 

10880-P 

American  East  Explosives,  Inc.,  Wilmington,  DE  . 

10880 

10933-4> 

A  &  A  Waste  Oil  Company,  Irx:.,  Linthicum  Heights,  MD  . 

10933 

10949-P 

Superior  Special  Services,  Irx:.,  Port  Washington,  Wl  . 

10949 

10981-P  • 

Austin  Powder  Company,  Clevelarxl,  OH . . . 

10981 

11153-P 

Chemical  Analytics,  Inc.,  Romulus,  Ml  . . 

11153 

11153-P 

Ensco,  Irx:.  dba  Division  Transport,  El  Dorado,  AR  . . . 

11153 

11153-P 

Superior  Special  Services,  Irx:.,  Port  Washington,  Wl  . 

11153 

11156-P 

American  East  Explosives,  Irx:.,  Wilmirrgton,  DE  . 

11156 

11221-P 

Kenai  Air  Alaska,  Inc.,  Kenai.  AK  . 

11221 

11230-P 

American  East  Explosives,  Irx:.,  Wilmington,  DE  . . . 

11230 

11252-P 

Advanced  Morx)bloc,  Markham,  Ontano,  CN . . . . . 

11252 

11296-P  ' 

Philip  Environmental,  Renton,  WA . . . 

11296 

11373-P 

E+E  (US),  Irx:.,  Middletown,  PA . 

11373 

11588-P 

Mid  America  Envirorunental  Waste  Protection  Svc,  Irx:.,  Boonville,  IN  . . . . 

11588 

11602-P 

K  &  M  Metals  Corp.,  Tacoma,  WA  . . . . 

11602 

11624-P 

Superior  Special  ^rvices,  Irx:.,  Port  Washington,  Wl  . . . 

11624 
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This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  30, 
1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 

(FR  Doc.  97-2784  Filed  2-4-97;  8:45  am) 
BILLING  cone  4910-60-M 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
fiom  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Suhpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  “Nature  of 
Application”  portion  of  the  table  below 
as  follows;  1 — ^Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 


DATES:  Comments  must  be  received  on 
or  before  March  7, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S,  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
application  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street,  SW. 
Washington,  DC. 


New  Exemptions 


Application  No. 

Applicant 

Regutations(s)  affected 

Nature  of  exemption  thereof 

11807-N 

Kirby  Chemical  Co.,  Long¬ 
view,  TX. 

49  CFR  172.407(c)  . 

To  authorize  the  transportation  in  commerce  of  a  current 
supply  of  labels  in  size  smaller  than  the  3.9  inch  minimum 
required  for  use  in  transporting  various  Class  8  material, 
(rrxxje  1). 

11808-N 

Trinity  lixkistries,  Inc.,  Dal¬ 
las,  TX. 

49  CFR  179.300-1 9(a)  . 

To  authorize  the  foreign  inspection  of  certain  multi-unit  tank 
cars  (one  ton  containers)  manufactured  in  Mexico  for  use 
in  transporting  chlorine,  (mode  5). . 

11809-N 

Laidlaw  Environment£il 
Services  Inc.,  Columbia, 
SC. 

49  CFR  173.156(b)(1)(iii)  ... 

To  authorize  the  transportation  in  commerce  of  consumer 
commodities  from  a  manufacturer,  a  distribution  center,  or 
a  retail  outlet  to  a  disposal  facility  from  more  than  one 
offeror,  (mode  1). 

11811-N 

Laidlaw  Envirorvnental, 
Ser.nces  Irw.,  Columbia, 
SC. 

49  CFR  172.202(c)  . 

To  authorize  the  transportation  in  commerce  of  veuious 
household  hazardous  wastes  to  be  transported  without 
having  the  quantity  and  unit  measurement  shown  on  the 
shipping  paper,  (mode  1). 

11815-N 

Union  Pacific  Railroad,  Co. 
et  al.,  Omaha,  NE. 

49  CFR  174.85(d)  . 

To  authorize  alternative  positionir^g  of  certain  placarded  rail 
cars  in  a  train  transporting  various  classes  of  hazardous 
materials,  (mode  2). 

11816-N 

The  Scotts  Co..  Marysville, 
OH. 

49  CFR  171-180 . 

To  authorize  the  treinsportation  in  commerce  of  certain  haz¬ 
ardous  materials  across  a  public  road,  from  one  part  of  a 
plant  to  another,  as  essentially  not  subject  to  the  hazard 
communication  requirements  in  Part  172.  (mode  1). 

11817-N 

FIBA  Technologies,  Ire., 
Westboro,  MA. 

49  CFR  172.301(c), 
173.302(c)(2)(3)  &  (4). 
173.34(e)(1)(3)  &  (4). 

To  provide  for  ultrasonic  retesting  of  DOT  3AL  cylinders  to 
be  used  in  transporting  various  authorized  gases,  (modes 
1.2.3.  4.5). 

11818-N 

National  Aeronautics  & 
Space  Administration, 
Washington,  DC. 

49  CFR  173.34(d)  . 

To  authorize  the  transportation  in  commerce  of  certain  non- 
DOT  specification  containers  containing  certain  Division 
2.1,  2.2  and  2.3  liquidiried  arxl  compressed  geises  not 
equipped  with  pressure  relief  devices  to  be  used  in  corv 
nection  with  flight  project  spacecraft  containing  heat  pipes, 
(modes  1 ,  3.  4). 

11820-N 

Grief  Bros.  Corp.,  Spring- 
field,  NJ. 

49  CFR  173.23(g), 
173.8(b)(4)(1). 

To  authorize  the  transportation  arxl  reuse  or  recofKlitioning 
of  drums  with  ends  thinner  than  1.1mm  for  use  in  trans¬ 
porting  various  hazardous  materials,  (rrxxfes  1.  2.  3,  4.  5). 

11821-N 

Wyoming  Department  of 
Transportation,  Chey¬ 
enne,  WY. 

49  CFR  173.202(c)  . 

To  authorize  the  use  of  a  specifically  designed  steel  tank, 
non-bulk  container  for  use  in  transporting  Gasoline,  Class 
3.  (mode  1). 

11822-N 

Department  of  Energy.  Ger¬ 
mantown,  MD. 

49  CFR  178.244(c)  . 

To  authorize  the  transportation  in  commerce  of  nort-speci- 
fication  storage  tanks  partially  filled  with  sodium  metal  to 
off-site  disposal  processing  facilities,  (mode  2). 

11824-N 

The  Dow  Chemicai  Co., 
Freeport  TX. 

49  CFR  172.203(a), 
172.302(c).  180.509(6)(e). 

To  authorize  the  use  of  alternative  testing  method  for  tank 
car  structural  re-certification,  extend  the  internal  visual  tank 
and  service  equipment  inspection  cycle  to  15  years  and 
provide  relief  from  the  sNppir)g  paper  and  marking  require¬ 
ments.  (mode  2). 

11825-N 

Bevill  Meter  Service. 

Homer,  LA. 

49  CFR  173.304,  173.315 

To  authorize  the  transportation  of  a  norvDOT  specification 
container  described  as  a  meter  prover  for  use  in  transport¬ 
ing  various  hydrocarbon  products,  (mode  1). 
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New  Exemptions— Continued 


Application  No. 

Applicant 

Regulations(s)  affected 

Nature  of  exemption  thereof 

11830-N 

North  Ckiast  Container 

Corp.,  Cleveland,  OH. 

49  CFR  178.3(a)(5). 
178.503(a)(10). 

To  authorize  the  transportation  of  55  gallon  full  removable 
head  and  non-removable  head  steel  drums  with  alternative 
markings,  (mode  1). 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  30, 
1997. 

).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 

IFR  Doc.  97-2785  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  4910-60-M 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33220] 

CSX  Corporation  and  CSX 
Transportation,  Inc. — Control  and 
Merger — Conrail  Inc.  and  Consolidated 
Rail  Corporation 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Decision  No.  8;  Notice  of 
Issuance  of  Procedural  Schedule. 

SUMMARY:  The  Board  is  issuing  a 
procedural  schedule,  following  the 
receipt  of  public  comments  on  a 
proposed  procedural  schedule  and 
replies  to  those  comments.  This 
schedule  provides  for  issuance  of  a  final 
decision  no  later  than  365  days  after 
filing  of  the  primary  application. 
EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  February  5, 1997. 
Notices  of  intent  to  participate  in  this 
proceeding  will  be  due  45  days  after  the 
primary  application  is  filed.  All 
descriptions  of  inconsistent  and 
responsive  applications,  as  well  as  any 
petitions  for  waiver  or  clarification  with 
respect  thereto,  will  be  due  60  days  after 
the  primary  application  is  filed.  All 
comments,  protests,  requests  for 
conditions,  inconsistent  and  responsive 
applications,  and  emy  other  opposition 
evidence  and  argument  will  1^  due  120 
days  after  the  primary  application  is 
filed.  For  further  information,  see  the 
procedural  schedule  set  forth  below. 
ADDRESSES:  An  original  plus  25  copies ' 
of  all  documents,  referring  to  STB 


■  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
plus  25  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  Documents 
transmitted  by  facsimile  (FAX),  as  in  the  past,  will 


Finance  Docket  No.  33220,  must  be  sent 
to  the  Office  of  the  Secretary,  Case 
Control  Branch,  ATTN:  STB  Finance 
Docket  No.  33220,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423.^ 
Parties  are  requested  also  to  submit  all 
pleadings,  and  any  attachments,  on  a 
3.5-inch  diskette  in  WordPerfect  5.1 
format. 

In  addition,  one  copy  of  all  formal 
filings  in  this  proceeding  must  be  sent 
to  Administrative  Law  Judge  Jacob 
Leventhal,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 

Suite  IIF,  Washington,  DC  20426  1(202) 
219-2538;  FAX:  (202)  219-3289],  and  to 
each  of  the  applicants’  representatives:  . 
(1)  Dennis  G.  Lyons,  Esq.,  Arnold  & 
Porter,  555  12th  Street.  N.W., 
Washington,  DC  20004-1202;  and  (2) 
Paul  A.  Cunningham,  Esq.,  Harkins 
Cunningham,  Suite  600, 1300 
Nineteenth  Street,  N.W„  Washington, 

DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  On 
October  18, 1996,  CSX  Corporation 
(CSXC),  CSX  Transportation,  Inc. 
(CSXT),  Conrail  Inc.  (CRI),  and 
Consolidated  Rail  Corporation  (CRC)  ^ 
filed  their  CSX/CR-1  notice  of  intent  to 
file  an  application  (hereinafter  referred 
to  as  the  primary  application)  seeking 
Board  authorization  under  49  U.S.C. 
11323-25  for:  (1)  The  acquisition  of 
control  of  CRI  by  Green  Acquisition 
Corp.  (Acquisition),  an  indirect  wholly 
owned  subsidiary  of  CSXC;  (2)  the 
merger  of  CRI  into  Acquisition;  and  (3) 
the  resulting  common  control  of  CSXT 


not  be  considered  formal  filings  and  thus  are  not 
encouraged  because  they  will  result  in 
unnecessarily  burdensome,  duplicative  processing 
in  what  we  expect  to  become  a  voluminous  record. 

Applicants  may  file  in  bound  volumes  an  miginal 
plus  25  copies  of  related  applications,  petitions, 
and  notices  of  exemption;  however,  to  facilitate 
processing  of  these  related  filings,  we  will  require 
that  applicants  also  file  two  unbound  copies  of  each 
of  these  filings. 

^  It  is  anticipated  that  the  Board  will  move  to  its 
new  offices  in  March  1997.  The  Board's  address  at 
the  new  offices  will  be:  Surface  Transportation 
Board,  Mercury  Building.  1925  K  Street.  N.W., 
Washington.  ijC  20423. 

^CSXC  and  CSXT  are  referred  to  collectively  as 
CSX.  CRI  and  CRC  are  referred  to  collectively  as 
Conrail.  CSX  and  Conrail  are  referred  to  collectively 
as  applicants. 


and  CRC  by  CSXC.  Applicants  indicated 
that  they  expected  to  file  their  primary 
application,  and  any  related 
applications,  petitions,  and  notices,  on 
or  before  Mar^  1, 1997. 

By  letter  dated  December  27, 1996, 
CSXC  and  Acquisition  advised  the 
Board  that  certain  amendments  had 
been  made  to  the  Agreement  and  Plan 
of  Merger  (the  Merger  Agreement)  dated 
October  14, 1996,  by  CSXC,  Acquisition, 
and  CRI.  The  Merger  Agreement,  as  first 
entered  into,  envisioned:  (1)  the 
acquisition  by  Acquisition  of 
approximately  19.9%  of  the  common 
stock  of  CRI  (this  has  already  occurred, 
and  the  stock  has  been  placed  in  a 
voting  trust);  (2)  the  subsequent 
acquisition  by  Acquisition  of  an 
additional  approximately  20.1%  of  the 
common  stock  of  CRI;  and  (3)  after  our 
approval  of  the  primary  application,  the 
merger  of  CRI  with  and  into 
Acquisition.  As  amended,  however,  the 
Merger  Agreement  now  envisions  that 
the  merger  of  CRI  with  and  into 
Acquisition  will  occur  prior  to  our 
approval  of  the  primary  application. 
This  change  of  plans  necessarily  means 
that  applicants  no  longer  seek  our 
authorization  for  the  acquisition  of 
control  of  CRI  by  Acquisition,  or  for  the 
merger  of  CRI  into  Acquisition.^ 
Applicants,  however,  continue  to  seek 
Board  authorization  for  the  common 
control,  by  CSXC,  of  CSXT  and  CRC 
(hereinafter  referred  to  as  the  CSXT/CRC 
control  transaction).  Applicants 
continue  to  indicate  that  they  expect  to 
file  their  primary  application,  and  any 
related  applications,  petitions,  and 
notices,  on  or  before  March  1, 1997.* 


*The  Merger  Agreement  envisions  that,  in 
connection  with  the  merger  of  CRI  into  Acquisition, 
Acquisition  (the  surviving  corporation)  will  be 
renamed  “Conrail  Inc.”  References  to  CRi  (i.e.. 
Conrail  Inc.)  embrace  both  the  “old”  Conrail  Inc. 
(i.e.,  the  corporation  presently  known  as  Conrail 
Inc.)  and  the  “new”  Cotuail  Inc.  (Le.,  the  renamed 
corporation  that  will  exist  after  the  merger  of 
Conrail  Inc.  into  Acquisition). 

>The  primary  application,  and  each  related 
application,  petition,  and  notice,  must  be 
accompanied  by  the  appropriate  fee.  See,  in  general, 
49  CFR  1002.2(f),  as  recently  amended  in 
Regulations  Governing  Fees  for  Services  Performed 
in  Connection  with  Licensing  and  Related 
Services — 1997  Update,  STB  Ex  Parte  No.  542  (Sub- 
No.  1)  (STB  served  Jan.  23, 1997,  62  FR  3487  Oan. 
23. 1997),  and  effective  February  24, 1997).  The  fees 
applicants  will  have  to  pay  may  include,  among 
others,  the  fees  codifled  at:  49  CFR  1002.2(f)(39)(i) 
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In  Decision  No.  2,  served  and 
published  on  November  15, 1996  (61  FR 
58613),  we  gave  notice  of  applicants’ 
pre-filing  notification,  and  we  found 
that  the  transaction  proposed  by 
applicants  is  a  “major”  transaction  as 
defined  at  49  CFR  1180.2(a). 

In  Decision  No.  3.  serv^  and 
published  on  November  15, 1996  (61  FR 
58611),  we  invited  comments  from 
interested  persons  on  a  proposed 
procedural  schedule.  Comments  were 
due  on  December  6, 1996;  most  were 
received  on  or  before  that  date.  On 
December  10, 1996,  Norfolk  Southern 
Corporation  (NSC)  responded  to 
applicants’  comments.  On  December  16, 
1996,  applicants  replied  to  the 
comments. 

Public  comments 

Approximately  25  comments  were 
received  in  response  to  Decision  No.  3. 
Comments  were  filed  by  shipper 
organizations,  railroads,  electric 
utilities,  government  entities,  and  rail 
labor  unions  and  by  United  States 
Senators  Byron  L.  Dorgan  and  John  D. 
Rockefeller  IV. 

Some  commenters  suggested  that  we 
hold  in  abeyance  any  decision  regarding 
the  procedural  schedule  pending  the 
outcome  of  the  hostile  takeover  bid 
launched  by  NSC.  Others  suggested  that 
the  Board  coordinate  dates  in  both  the 
present  proceeding  and  the  NSC 
proceeding  (STB  Finance  Docket  No. 
33286),  and  issue  a  single  procedural 
schedule. 

We  find  no  reason  to  delay  issuance 
of  this  procedural  order,  which  only 
begins  a  procedural  schedule  when  a 
CSX/Conrail  application  is  filed.  We 
realize  circumstances  are  unusual  here. 


($889,500  for  the  primary  merger  application);  49 
CFR  1002.2(f)(12)(i)  or  (12Kiii)  ($44,500  for  either 
an  application  or  a  petition  involving  the 
construction  of  a  rail  line);  49  CFR  1002.2(f)(21)(i) 
($13,200  for  an  abandonment  application,  except  an 
abandonment  application  filed  by  CRC  under  the 
Northeast  Rail  ^rvice  Act);  49  CFR  1002.2(f)(21)(ii) 
($2,200  for  an  abandonment  notice  of  exemption); 
49  CFR  1002.2(f)(21)(iii)  ($3,800  for  an 
abandonment  petition  for  exemption);  49  CFR 
1002.2(f)(22)  ($250  for  an  abandonment  application 
filed  by  CRC  under  the  Northeast  Rail  Service  Act); 
49  CFR  1002.2(0(36)  ($11,300  for  an  application  for 
use  of  terminal  fKilities);  49  CFR  1002.2(n(40)(iv) 
($750  for  a  trackage  rights  notice  of  exemption);  and 
49  CFR  1002.2(fH40)(vi)  ($5,600  for  a  trackage  rights 
petition  f<v  exemption).  The  Board  is  in  the  process 
of  revising  its  rules  and  the  way  user  fees  are 
applied  to  reflect  more  accurately  the  resources 
expended  on  related  filings  in  proceedings 
involving  major  transactions  filed  under  fee  items 
38  through  41.  We  plan  to  issue  interim  rules 
shortly  to  cover  this  revision  and  that  also  will 
implement  a  new  three-tiered  fee  structure  for 
inconsistent  applications  that  includes  a 
determination  of  whether  the  transaction  being 
proposed  is  minor,  significant,  or  major.  In 
addition,  we  plan  to  clarify  what  a  responsive 
application  is  and  what  fees  should  be  assessed  for 
the  various  types  of  responsive  applications. 


but  we  believe  that  it  would  not  be 
judicious  to  speculate  about  whether 
two  merger  applications  will  be  filed, 
and  we  continue  to  have  the  power  to 
revise  our  handling  of  this  matter  as 
necessitated  by  changes  in  these 
circumstances.  Applicants  in  this 
proceeding  already  have  filed  their 
notice  of  intent,  and  pursuant  to  49  CFR 
1180.4(b)  their  application  is 
anticipated  within  3  to  6  months.*^  In  the 
interest  of  efiicient  government,  we 
believe  that  we  should  establish  a 
procedural  schedule  in  a  timely  manner 
to  give  adequate  notice  to  all  interested 
persons  prior  to  the  anticipated  filing 
date  of  the  application.'^ 

We  find  it  unnecessary  to  consolidate 
this  proceeding  with  STB  Finance 
Docket  No.  33286,  in  which  no 
application  has  yet  been  filed,  and  thus 
will  adopt  separate,  but  identical, 
procedural  s(±edules  for  these 
proceedings,  which  will  not  begin  in 
either  case  until  an  application  is  filed.  ^ 
Rather,  once  an  application  seeking 
approval  to  control  Conrail  has  been 
filed  and  tlie  procedural  schedule  in 
that  proceeding  has  begun,  we  will 
require  that  any  subsequent  application 
firom  any  other  party  seeking  approval  to 
control  Conrail,  or  any  portion  of 
(Donrail,  must  be  filed  as  an  inconsistent 
or  responsive  application  in  accordance 
with  the  procedural  schedule  then 
underway.  Thus,  we  will  in  effect  have 
a  single  proceeding  for  determining  the 
control  or  merger  of  Conrail. 

After  reviewing  all  of  the  comments 
we  received  on  the  proposed  procedural 
schedule,  we  have  determined,  as 
discussed  below,  that  a  365-day 
procedural  schedule  (which  is  110  days 
more  than  applicants  had  proposed) 
will  ensiu^  that  all  parties  are  accorded 


*We  note  that,  pursuant  to  49  CFR  1180.4(b)(3), 
“(a]  prefiling  notice  may  be  amended  to  indicate  a 
change  in  the  anticipate  filing  date.” 

’’  We  note  that,  at  a  shareholders’  meeting  on 
January  17, 1997,  CISX  failed  to  obtain  Cktnrail  • 
shareholders'  approval  to  opt  out  of  Subchapter  25E 
of  the  Pennsylvania  Business  Corporation  Act.  See 
Pa.  Stat.  Ann.,  tit.  15.  $$  2541  through  2548  (West 
1995).  This  has  no  effect  on  our  decision  to  adopt 
a  procedural  schedule,  which  is  only  triggered  by 
the  filing  of  the  formal  merger  application.  Our 
issuance  of  such  a  decision  neither  requires  action 
by  any  person  or  party  nor  prejudices  any  person 
or  party. 

We  also  note  that  CSX,  Conrail  and  NSC  have 
indicated  an  agreement  to  meet  to  discuss  matters 
pertaining  to  a  merger  involving  Conrail.  Given  the 
intent  of  C^SX  and  Conrail  currently  on  the  record 
to  file  their  application  by  March  1,  the  Board 
believes  that  it  must  address  the  pending  petition 
to  set  a  procedural  schedule  at  this  time.  As  with 
any  action  tliat  the  Board  takes,  if  circumstances 
change  that  warrant  modification  of  a  Board 
decision,  the  Board  will  take  whatever  action  is 
appropriate. 

*By  separate  decision  served  concurrently  in  STB 
Finance  Docket  No.  33286,  we  are  adopting  the 
same  procedural  schedule  for  the  NSC  proceeding. 


due  process  and  will  allow  us  ample 
time  to  consider  fully  all  of  the  issues 
in  this  proceeding.  Within  this 
procedural  schedule,  we  will  consider 
all  issues  affecting  the  public  interest, 
and  will  also  address  cumulative 
impacts  and  crossover  effects  of  prior 
mergers  as  appropriate.  Further,  we  will 
consider  the  transaction  in  light  of  any 
settlement  agreements  that  the 
applicants  may  reach  with  any  parties, 
regardless  of  the  complexity  of  the 
agreements. 

We  have  carefully  considered  the 
parties’  concerns  regarding  the  amoimt 
of  time  necessary  to  prepare  their  cases, 
and  have  crafted  the  attached 
procedural  schedule  with  fairness  to  all 
parties  in  mind.  Accordingly,  we  have 
adjusted  the  proposed  procedural 
schedule  to  give  more  time  for  the 
submission  of  filings.  We  also  believe 
that  we  have  established  a  schedule  that 
will  provide  adequate  time  for  the 
processing  of  any  inconsistent 
applications  that  may  be  filed  in  this 
proceeding. 

Environmental  Reporting 

Applicants  filed  comments  requesting 
that  we  modify  the  requirement  that 
applicants  file  an  environmental  report 
(ER)  on  F’— 30  days  and  instead  require 
that  only  a  preliminary  environmental 
report  (PER)  be  filed  on  F — 30  days,  and 
a  ^11  ER  when  the  application  is  filed. 
Applicants  state  that  ^ey  need  more 
time  to  prepare  and  complete  a  detailed 
analysis  of  environmental  effects,  as 
contemplated  in  49  CFR  1105.7.  We  will 
grant  applicants’  request.  We  note, 
however,  that*  while  applicants’  two- 
step  procedure  would  provide  early 
notice  of  specific  locations  that  will  be 
the  subject  of  the  detailed  analysis  of 
localized  environmental  effects,  the  PER 
would  not  be  sufficient  to  allow  the 
Board’s  Section  of  Environmental 
Analysis  (SEA)  to  commence  an 
adequate  review  process  during  the  30 
days  prior  to  the  filing  of  the 
application.  Accordingly,  SEA  will 
require  additional  time  to  complete  its 
environmental  review  as  a  result  of  the 
delayed  filing  of  applicants’  ER.  We 
have  considered  this  delay  in  adopting 
the  extended  procedural  schedule. 

Also,  in  their  comments,  applicants 
propose  that  the  Board  require 
inconsistent  and  responsive  applicants 
to  file  their  complete  ERs  substantially 
in  advance  of  the  filing  of  their 
inconsistent  and  responsive 
applications  because,  applicants  allege, 
inconsistent  and  responsive  applicants 
will  have  significantly  more  lead  time  to 
perform  environmental  analysis  and 


’F  is  the  date  of  flling  of  the  primary  application. 
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will  have  the  benefit  of  applicants’  PER 
and  ER.  NSC,  in  its  reply  comments, 
disputes  applicants’  allegations. 

In  order  for  us  to  fulhll  our 
responsibilities  imder  the  National 
Environmental  Policy  Act  and  other 
environmental  laws,  inconsistent 
applications  and  responsive 
applications  must  contain  certain 
environmental  information.  As  we  have 
stated  in  past  merger  proceedings, 
anyone  intending  to  file  an  inconsistent 
or  a  responsive  application  involving 
significant  operational  changes  or  an 
action  such  as  a  rail  line  abandonment 
or  construction  under  49  CFR 
1105.6(b)(4)  of  our  environmental  rules 
must  include,  with  its  application,  a 
preliminary  draft  environmental 
assessment  (PDEA)  or  a  preliminary 
draft  environmental  impact  statement 
(PDEIS),  as  determined  by  SEA. 
Generally,  these  types  of  actions  require 
an  environmental  report  under  49  CFR 
1105.6(b)(4)  that  would  form  the  basis  of 
a  subsequent  environmental  assessment 
(or  environmental  impact  statement,  if 
warranted).  Here,  because  of  the  time 
frames  that  we  are  adopting,  a  PDEA  or 
PDEIS  is  necessary  at  the  time  that  an 
inconsistent  or  responsive  application  is 
filed.  We,  however,  will  not  require  an 
inconsistent  or  responsive  applicant  to 
file  an  ER  in  advance  of  the  filing  of  the 
inconsistent  or  responsive  application. 

Although  the  information  would  be 
presented  in  a  somewhat  different 
format,  the  PDEA  or  PDEIS  should 
address  essentially  the  same 
environmental  issues  that  would  have 
been  covered  by  an  ER.  The  PDEA  or 
PDEIS,  like  the  ER,  should  be  based  on 
consultations  with  SEA  and  the  various 
agencies  set  forth  at  49  CFR  1105.7(b). 

In  order  to  ensure  timely,  consistent, 
and  appropriate  environmental 
documentation,  inconsistent  and 
responsive  applicants  shall  consult  with 
SEA  as  early  as  possible.  If  a  PDEA  or 
PDEIS  is  not  submitted  or  is 
insufficient,  we  will  not  process  the 
inconsistent  or  responsive  application. 

If  an  inconsistent  or  responsive 
application  does  not  involve  significant 
operational  changes  or  an  action  such  as 
an  abandonment  or  construction,  it 
generally  is  exempt  from  environmental 
review.  The  applicant  must  certify, 
however,  that  the  proposal  meets  the 
exemption  criteria  xmder  49  CFR 
1105.6(c)(2)^  Again,  anyone  intending  to 
file  an  inconsistent  application  or 
responsive  application  shall  consult 
with  SEA  as  early  as  possible  regarding 
the  appropriate  environmental 
documentation.  Due  to  the  xmcertainties 
associated  with  this  proposed 
transaction,  we  reserve  die  right  to 


adjust  the  environmental  review 
process,  as  appropriate. 

Notice  of  Intent  to  Participate 

All  documents  received  by  the  Board 
concerning  this  proceeding  will  become 
part  of  the  record  and  will  be  placed  in 
the  public  docket  for  inspection  and 
copying.  Only  those  documents 
considered  formal  filings  (i.e.,  those 
meeting  the  filing  specifications 
discussed  above  in  the  ADDRESSES 
section)  will  be  downloaded  to  the  so- 
called  pleading  list.  Moreover,  persons 
who  submit  documents  that  are  not 
considered  formal  filings  will  not  be 
placed  on  the  service  list  in  this 
proceeding. 

We  will  compile  and  issue  an  official 
service  list  at  an  early  stage  of  this 
proceeding  to  help  facilitate  the 
participation  of  persons  who  will  be 
actively  participating  as  “parties  of 
record’’  (FOR).  We  are  requiring  these 
persons  to  notify  the  Board,  in  writing, 
within  45  days  after  the  primary 
application  is  filed,  of  their  intent  to 
participate  actively  in  this  proceeding. 

In  order  to  be  designated  a  FOR,  a  . 
person  must  submit  an  original  plus  25 
copies  of  the  notice,  along  with  a 
certificate  of  service  to  the  Secretary  of 
the  Board,  indicating  that  the  notice  has 
been  properly  served  on  applicants’ 
representatives  and  Judge  Leventhal.  'o 
Every  ^ture  filing  must  have  its  own 
certificate  of  service  indicating  that  all 
FORs  on  the  service  list  and  Judge 
Leventhal  have  been  served  with  a  copy 
of  the  filing.  Members  of  the  United 
States  Congress  will  be  designated  as 
MOC  and  Governors  will  be  designated 
as  GOV  on  the  service  list.  They  are  not 
parties  of  record  and  need  not  be  served 
with  copies  of  filings,  unless  designated 
as  a  FOR. 

We  will  continue  to  follow  the 
practice  established  in  Union  Facific 
Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — 
Southern  Pacific  Rail  Corporation, 
Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and 
The  Denver  and  Rio  Grande  Western 
Railroad  Company,  Finance  Docket  No. 
32760  [UP/SP].  See  UP/SP,  Decision  No. 
15  (STB  served  Feb.  16, 1996),  at  2-3. 
Copies  of  decisions,  orders,  and  notices 
will  be  served  only  on  those  persons 
who  are  designated  as  FOR  or  MOC  or 
GOV  on  the  official  service  list.  All 
other  interested  persons  ene  encouraged 


'“The  Office  of  the  Secretary  will  compile  the 
ofhcial  service  list  for  this  proceeding  after  service 
of  this  decision  adopting  a  procedural  schedule. 
Persons  named  on  the  earlier  service  list  will  not 
automatically  be  placed  on  the  ofneial  service  list. 


to  make  advance  arrangements  with  the 
Board’s  copy  contractor,  DC  News  & 

Data,  Inc.  (E)C  News),  to  receive  copies 
of  Board  decisions,  orders,  and  notices 
served  in  this  proceeding.  DC  News  will 
handle  the  collection  of  charges  and  the 
mailing  and/or  faxing  of  decisions  to 
persons  who  request  this  service.  The 
telephone  number  for  DC  News  is:  (202) 
289-4357. 

Comments,  Protests,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argument 

Most  commenters  express  a  need  for 
more  time  to  prepare  protests,  requests 
for  conditions,  and  other  opposition 
evidence  and  argument,  and  ask  that 
these  submissions  be  due  on  F  +  120 
days  or  later,  instead  of  due  on  F  +  75 
days.  In  their  response  to  those 
comments,  applicants  support  giving 
persons  at  least  120  days  to  make  such 
submissions. 

We  will  extend  the  time  for  filing 
comments,  protests,  requests  for 
conditions,  and  other  opposition 
evidence  and  argument  to  F  +  120  days 
as  requested  by  applicants  and  most  of 
the  commenters.  All  inconsistent  and 
responsive  applications,  and  comments, 
including  comments  from  the  United 
States  Department  of  Justice  (DOJ)  and 
the  United  States  Department  of 
Transportation  (DOT),  are  also  due  on  F 
+  120  days.  Every  party  intending  to  file 
an  inconsistent  or  responsive 
application  must  contact  the  Office  of 
the  Secretary  at  (202)  927-5686  or  927- 
8910  to  reserve  an  STB  Finance  Docket 
No.  33220  Sub-number  to  use  in  filing 
the  description  of  anticipated 
inconsistent  or  responsive  application 
due  on  F  +  60  days.  (After  the  Board 
relocates  to  its  new  offices,  the  new 
number  will  be  (202)  565-1681.) 

Responses  and  rebuttals 

Applicants  request  that  the  Board 
•  permit  them  to  file  at  F  +  150  days  a 
single  pleading  (Consolidated  Filing) 
containing  responses  to  comments, 
protests,  and  requested  conditions  filed 
by  all  participating  parties  (including  all 
government  parties)  and  their  rebuttal  in 
support  of  the  primary  application,  as 
well  as  their  responses  to  inconsistent 
or  responsive  applications.  We  will 
grant  applicants’  request  to  file  a 
Consolidated  Filing  containing 
responses  to  comments,  protests,  and 
requested  conditions  filed  by  all 
participating  parties  (including  all 
government  parties)  and  their  rebuttal  in 
support  of  the  primary  application,  as 
well  as  their  responses  to  inconsistent 
or  responsive  applications.  We  agree 
that  a  Consolidated  Filing  by  applicants 
would  result  in  a  more  orderly  record 
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and  would  allow  them  to  address  the 
issues  coherently  in  one  submission, 
without  needless  fragmentation  or 
repetition. 

Numerous  commenters  (including 
DOT),  however,  have  urged  that  we 
allow  them  additional  time  to  digest  and 
respond  to  comments,  protests, 
requested  conditions,  and,  in  particular, 
any  inconsistent  and  responsive 
applications.  Given  the  complexity  and 
magnitude  of  issues  that  potentially  may 
arise  in  an  inconsistent  or  responsive 
application  in  this  proceeding,  we  will 
add  time  in  the  schedule  for  responses 
to  these  filings.  Responses  to 
inconsistent  and  responsive 
applications,  comments,  protests, 
requested  conditions,  and  opposition 
evidence  and  argument,  as  well  as 
rebuttal  in  support  of  the  primary 
application,  will  be  due  on  F  180 
days.  We  note  that,  because  inconsistent 
and  responsive  applicants  must  submit 
descriptions  of  their  intended 
applications  on  F  -t-  60  days,  parties  will 
have  in  effect  120  days  to  prepare  their 
responses  due  on  F  180  days  to  any 
inconsistent  and  responsive 
applications.  This  schedule  will  allow 
adequate  time  for  the  processing  of 
inconsistent  and  responsive 
applications  filed  in  this  proceeding, 
and  we  do  not  anticipate  that  further 
extensions  to  this  schedule  will  be 
necessa^. 

We  will  not  allow  parties  filing 
comments,  protests,  and  requests  for 
conditions  to  file  rebuttal  in  support  of 
those  pleadings.  Parties  filing 
inconsistent  and/or  responsive 
applications  have  a  right  to  file  rebuttal 
evidence,  while  parties  simply 
commenting,  protesting,  or  requesting 
conditions  do  not.  UP/SP,  Decision  No. 

6  (I(X  served  Oct.  19. 1995,  at  7-8,  60 
FR  54384  (Oct.  23, 1995));  Burlington 
Northern  Inc.  and  Burlington  Northern 
Railroad  Company — Control  and 
Merger — Santa  Fe  Pacific  Corporation 
and  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 


"  Applicants  also  request  that,  as  in  recent 
merger  p»roceedings,  the  Board  indicate  that  it  will 
require  appeals  of  AL|  decisions  to  be  filed  within 
3  working  days  and  responses  to  appeals  or  to  any 
procedure  motion  filed  with  the  Board  also  to  be 
nied  within  3  working  days.  As  in  prior  merger 
proceedings,  we  think  it  appropriate  to  tighten  the 
deadlines  provided  by  49  ci'R  1115.1(c). 
Accordingly,  the  provisions  of  the  second  sentence 
of  49  CFR  1115.1(c)  to  the  contrary 
notwithstanding,  an  appeal  to  a  decision  issued  by 
Judge  Leventhal  must  be  Hied  within  3  working 
days  of  the  date  of  his  decision,  and  any  response 
to  any  such  appea.  must  be  Hied  within  3  working 
days  thereafter.  Likewise,  any  reply  to  any 
procedural  motion  filed  with  the  Board  itself  in  the 
first  instance  must  also  be  1.  jd  within  3  working 
days  of  the  date  the  motion  is  filed. 


32549,  Decision  No.  16  (ICC  served  Apr. 
20, 1995),  at  11.  Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  will  be  due  on  F  +  220 
days,  which  will  allow  inconsistent  and 
responsive  applicants  40  days  instead  of 
15  days  to  prepare  their  rebuttals. 

Other  dates.  We  also  will  expand  the 
schedule  to  allow  parties  5  additional 
days  to  prepare  briefs  (not  to  exceed  50 
pages),  which  will  be  due  on  F  260 
days,  as  well  as  5  additional  days  to 
prepare  for  oral  argument  (close  of 
record),  which  is  scheduled  on  F  +  300 
days.  As  for  the  remainder  of  the 
schedule,  we  will  adopt  the  timetable  as 
has  been  proposed.  The  voting 
conference  (at  Board’s  discretion)  is 
scheduled  on  F  +  305  days;  and  the  date 
of  service  of  the  final  decision  is 
scheduled  on  F  +  365  days. 

In  summary,  the  procedural  schedule 
we  adopt  heie  consisting  of  a  365-day 
time  period  both  is  fair  to  all  of  the 
parties  and  allows  us  sufficient  time  to 
resolve  the  unique  issues  that  we 
anticipate  will  arise  in  connection  with 
any  merger  proposal  involving  Conrail. 
Our  schedule  is  consistent  with  the 
thrust  and  weight  of  the  comments  and 
accommodates  the  processing  of  major 
inconsistent  or  responsive  applications. 

Discovery 

In  accordance  with  our  decision  in 
Expedited  Procedures  For  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings,  STB  Ex 
Parte  No.  527  (STB  served  Ort.  1, 1996, 
61  FR  52710  (Oct.  8, 1996)),  parties 
should  not  file  any  discovery  requests  or 
materials  with  the  Board  unless  they  are 
attached  as  part  of  an  evidentiary 
submission,  or  motions  to  compel  or 
responses  thereto.  The  Secretary’s  Office 
will  otherwise  reject  them. 

If  parties  wish  to  engage  in  discovery 
or  establish  discovery  guidelines,  they 
are  directed  to  consult  with 
Administrative  Law  Judge  Leventhal. 
Judge  Leventhal  is  authorized  to 
convene  a  discovery  conference,  if 
necessary  and  as  appropriate,  in 
Washington,  DC,  and  to  establish  such 
discovery  guidelines,  if  any.  as  he 
deems  appropriate.  However,  Judge 
Leventhal  is  not  authorized  to  make 
adjustments  to,  or  to  modify,  the  dates 
in  the  procedural  schedule.  We  believe 
the  schedule  as  adopted  allows 
sufficient  time  for  meaningful 
discovery.  Any  interlocutory  appeal  to  a 
decision  issued  by  Judge  Leventhal  will 
be  governed  by  the  stringent  standard  of 
49  CFR  1115.1(c):  “Such  appeals  are  not 
favored;  they  will  be  granted  only  in 
exceptional  circumstances  to  correct  a 
clear  error  of  judgment  or  to  prevent 
manifest  injustice.’’  See  Union  Pacific 


Corporation,  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company — Control — Chicago  and  \orth 
Western  Transportation  Company  and 
Chicago  and  North  Western  Railway 
Company,  Finance  Docket  No.  32133, 

E)ecision  No.  17  (ICC  served  July  11, 

1994),  at  9  (applying  the  “stringent 
standard”  of  49  CFR  1115.1(c)  to  an 
appeal  of  an  interlocutory  decision 
issued  by  the  ICC’s  former  Chief 
Administrative  Law  Judge  Paul  S. 

Cross). 

Merger-Related  Abandonments 

The  procedural  schedule  applicable  to 
merger-related  abandonments  will  be  as 
follows:  (1)  all  merger-related 
abandonment  proposals  (which  may  he 
filed  as  applications,  petitions,  and/or 
notices)  are  to  be  filed,  with  any  and  all 
supporting  documentation, 
simultaneously  with  the  primary 
application;  and  (2)  if  the  primary 
application  is  complete,  we  shall 
publish  in  the  Federal  Register,  by  day 
F  +  30,  notice  of  the  acceptance  of  the 
primary  application  as  well  as  notice  of 
any  merger-related  abandonment 
proposal.  Thereafter,  with  respect  to 
each  merger-related  abandonment 
proposal:  (3)  interested  parties  must  file 
notifications  of  intent  to  participate  in 
the  specific  abandonment  proceedings 
by  day  F  +  45;  (4)  interested  parties 
must  file  opposition  submissions, 
requests  for  public  use  conditions,  and/ 
or  Trails  Act  requests  by  day  F  +  120; 

(5)  applicants  may  file  rebuttal  in 
support  of  their  abandonment 
proposals,  and/or  responses  to  any 
requests  for  public  use  conditions  and 
Trails  Act  requests,  by  day  F  +  180;  (6) 
as  with  the  primary  application  and  all 
related  matters,  briefs  shall  be  due  by 
day  F  +  260,  oral  argument  will  be  held 
on  day  F  4-  300,  and  a  voting  conference 
will  be  held,  at  the  Board’s  discretion, 
on  day  F  305;  and  (7)  if,  in  the  final 
decision  served  on  day  F  +  365,  we 
approve  the  primary  application,  we 
also  will  address,  in  that  final  decision, 
each  of  the  abandonment  proposals,  and 
all  matters  (including  requests  for 
public  use  conditions  and  Trails  Act 
requests)  relative  thereto;  and  if  we 
either  approve  or  exempt  any  of  the 
abandonment  proposals,  we  shall 
require  interested  parties  to  file,  no  later 
than  10  days  after  the  date  of  service  of 
the  final  decision,  ofiers  of  financial 
assistance  with  respect  to  any  approved 
or  exempted  abandonments. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  30, 1997. 

> 
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By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

Final  Procedural  Schedule 


F  -  30 .  Preliminary  Environmentai  Report,  including  supporting  documents,  due. 

F .  Primary  application  &  related  applications  filed.  (Environmental  Report  including  all  supporting  documents,  due.) 

F+30 .  Federal  Register  publication  of:  fH)tice  of  acceptance  of  primary  application  and  related  applications,  petitions  and  no¬ 

tices;  and  notice  of  any  merger-related  abandonment  abdications,  petitions,  and  rratices  of  exemption. 

F-t45 .  Notification  of  intent  to  participate  in  proceeding  due. 

F+60 .  Description  of  anticipated  irwonsistent  and  responsive  applications  due;  petitions  for  waiver  or  clarification  due  with  re¬ 

spect  to  such  applications. 

F-t-120 .  Inconsistent  and  responsive  applications  due.  All  comments,  protests,  requests  for  conditions,  and  any  other  opposition 

evidence  and  argument  due.  Comments  by  U.S.  Department  of  Justice  and  U.S.  Department  of  Transportation  due. 
With  respect  to  all  merger-related  abandonments:  opposition  submissiorts,  requests  for  public  use  coixlitions,  arxl 
Trails  Act  requests  due. 

F-f150 .  Notice  of  acceptarKe  (if  required)  of  inconsistent  and  responsive  applications  published  in  the  Federal  Register. 

F+1 80 .  Respor^e  to  irKonsistent  and  responsive  applications  due.  Resportse  to  comments,  protests,  requested  conditions,  and 

other  opposition  arguments  emd  evidence  due.  Rebuttal  in  support  of  primary  application  and  related  applications  due. 
With  resp^  to  all  merger-related  etbandonments:  rebuttal  due;  and  responses  to  requests  for  public  use  and  Trtiils 
Act  conditions  due. 

F-i-220 .  Rebuttal  in  support  of  inconsistent  and  responsive  applications  due. 

F+250 .  Briefs  due,  all  parties  {not  to  exceed  50  pages). 

F+300 .  Oral  argument  (close  of  record). 

F+305 .  Voting  conference  (at  Board's  discretion). 

F+365 .  Date  of  service  of  final  decision.  With  respect  to  any  approved  or  exempted  abandonments:  offers  of  financial  assist¬ 

ance  must  be  filed  no  later  than  10  days  after  the  date  of  service  of  the  final  decision. 


Notes:  Immediately  upon  each  evidentiary  filing,  the  filing  party  will  place  all  documents  relevant  to  the  filing  (other  than  documents  that  are 
privileged  or  otherwise  protected  from  discover)  in  a  depository  open  to  all  parties,  arxl  will  make  its  witiiesses  available  for  cfiscovery  deposi¬ 
tions.  Access  to  documents  subject  to  protective  order  will  be  appropriately  restricted.  Parties  seeking  discovery  depositions  may  proceed  by 
agreement  Discovery  on  responsive  and  inconsistent  applicatior^  will  be^in  immediately  upon  their  filing.  The  Administrative  Law  Judge  as¬ 
signed  to  this  proceeding  will  have  the  a>jthority  initially  to  resolve  any  discovery  disputes. 


(FR  Doc.  97-2857  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  491»-0(M> 

[STB  Finance  Docket  No.  33286] 

Norfolk  Southern  Corporation  and 
Norfolk  Southern  Railway  Company — 
Control — Conrail  Inc.  and  Consolidated 
Rail  Corporation 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Decision  No.  4;  Notice  of 
Issuance  of  Procedural  Schedule. 

SUMMARY:  The  Board  is  issuing  a 
procedtural  schedule,  following  the 
receipt  of  public  comments  on  a 
proposed  procedural  schedule  and  the 
reply  to  those  comments.  This  schedule 
provides  for  issuance  of  a  final  decision 
no  later  than  365  days  after  filing  of  the 
primary  application. 

EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  February  5, 1997. 

Notices  of  intent  to  participate  in  this 
proceeding  will  be  due  45  days  after  the 
primary  application  is  filed.  All 
descriptions  of  inconsistent  and 
responsive  applications,  as  well  as  any 
petitions  for  waiver  or  clarification  with 
respect  thereto,  will  be  due  60  days  after 
the  primary  application  is  filed.  All 
comments,  protests,  requests  for 
conditions,  inconsistent  and  responsive 


applications,  and  any  other  opposition 
evidence  and  argument  will  be  due  120 
days  after  the  primary  application  is 
filed.  For  further  information,  see  the 
procedural  schedule  set  forth  below. 

ADDRESSES:  An  original  plus  25  copies ' 
of  all  documents,  referring  to  STB 
Finance  Docket  No.  33286,  must  be  sent 
to  the  Office  of  the  Secretary,  Case 
Control  Branch,  ATTN:  STB  Finance 
Elocket  No.  33286,  Swdace 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423.2 
Parties  are  requested  also  to  submit  all 
pleadings,  and  any  attachments,  on  a 
3.5-inch  diskette  in  WordPerfect  5.1 
format. 

■  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
plus  25  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  Documents 
transmitted  by  facsimile  (FAX),  as  in  the  past,  will 
not  be  considered  formal  filings  and  thus  are  not 
encouraged  because  they  will  result  in 
unnecessarily  burdensome,  duplicative  processing 
in  what  we  expect  to  become  a  voluminous  record. 

Applicants  may  file  in  bound  volumes  an  original 
plus  25  copies  of  related  applications,  petitions, 
and  notices  of  exemption;  however,  to  facilitate 
processing  of  these  related  filings,  we  Mrill  require 
that  applicants  also  file  two  unbound  copies  of  each 
of  these  filings. 

2  It  is  anticipated  that  the  Board  will  move  to  its 
new  offices  in  March  1997.  The  Board’s  address  at 
the  new  offices  will  be:  Surface  Transportation 
Board,  Mercury  Building,  1925  K  Street,  N.W., 
Washington,  DC  20423. 


In  addition,  one  copy  of  all  formal 
filings  in  this  proceeding  must  be  sent 
to  Administrative  Law  Judge  Jacob 
Leventhal,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 

Suite  IIF,  Washington,  DC  20426  ((202) 
219-2538,  FAX:  (202)  219-3289],  and  to 
the  applicants’  representative:  Richard 
A.  Allen,  Esq.,  Zuckert,  Scoutt  & 
Rasenberger,  L.L.P.,  888  Seventeenth 
Street,  N.W.,  Washington,  DC  20006- 
3939. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  (TDD  for  the 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1996,  Norfolk  Southern 
Corporation  (NSC)  and  Norfolk 
Southern  Railway  Company  (NSR)  ^ 
notified  the  Surface  Transportation 
Board  (Board)  of  their  intent  to  file  an 
application  seeking  Board  authorization 
under  49  U.S.C.  11323-25  for:  (1)  the 
acquisition  of  control  of  Ckmrail  Inc. 
(C^)  and  Consolidated  Rail  Corporation 
(QIC)  ■*  by  NSC;  and  (2)  the  resulting 
common  control  by  NSC  of  Conrail  and 
its  subsidiaries,  on  the  one  hand,  and 
NSR  and  its  subsidiaries,  on  the  other. 

In  the  notice  of  intent,  applicants  state 
that  on  October  23, 1996.  NSC 

*  NSC  and  NSR  are  referred  to  collectively  as 
applicants. 

*  CRI  and  CRC  are  referred  to  collectively  as 
Conrail. 
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announced  its  intention  to  commence  a 
public  tender  offer  for  equity  securities 
of  CRI.  On  October  24, 1996,  NSC  and 
its  wholly  owned  subsidiary.  Atlantic 
Acquisition  Corporation  (Acquisition), 
commenced  the  tende/  offer  pursuant  to 
an  Offer  to  Purchase  dated  October  24, 
1996.  NSC  and  Acquisition  have  offered 
to  purchase  shares  of  common  stock  of 
CRI,  subject  to  the  conditions  specified 
in  the  Offer  to  Purchase.  Upon  purchase 
of  CRI  shares  by  NSC,  Acquisition,  or 
their  affiliates,  such  purchased  shares 
will  be  deposited  in  an  independent 
voting  trust  pending  approval  by  the 
Board  of  the  .acquisition  of  control  by 
NSC  of  Conrail.®  NSC  is  seeking  to 
negotiate  with  CRI  a  definitive  merger 
agreement  pursuant  to  which  CRI 
would,  as  soon  as  practicable  following 
consummation  of  die  Offer, 
consummate  a  merger  or  similar 
business  combination  with  Acquisition 
or  another  direct  or  indirect  subsidiary 
of  NSC  (the  Merger).  To  avoid  the 
acquisition  of  control  by  NSC  of  Conrail 
prior  to  our  approval,  NSC  intends  to 
deposit  all  issued  and  outstanding 
common  stock  of  Acquisition  (which 
may  become  stock  of  the  surviving 
corporation  on  consummation  of  the 
Merger)  owned  by  NSC  into  the  voting 
trust  at  or  immediately  prior  to  the 
Meiger.  Upon  our  approval  of  the 
acquisition  by  NSC  of  control  of  Conrail, 
NSC  will  acquire  control  of  Conrail 
through  stock  ownership  of  the  voting 
trust.  Applicants  state  that  they 
anticipate  filing  their  application  on  or 
before  May  1, 1997.® 


’  Applicants  filed  a  copy  of  a  proposed  voting 
trust  agreement  (VTA)  on  October  25. 1996,  to 
entered  into  by  and  between  NS,  Acquisition,  and 
a  Bank  (to  be  named  as  Trustee)  for  use  in  a  possible 
future  NS  acquisition  of  Conrail.  An  informal  staff 
opinion  letter  was  issued  on  November  1, 1996.  On 
November  6, 1996,  applicants  submitted  an 
alternative  VTA  [noposed  to  be  entered  into  by  and 
between  NS.  Acquisition,  and  a  Bank  (to  be  named 
as  Trustee),  which  would  revise  f  4  of  the  VTA  to 
reflect  that,  if  a  merger  between  Acquisition  and 
CRI  takes  place  prior  to  our  approval  of  the  control 
application  and  the  common  stock  of  the  merged 
entity  is  deposited  into  the  voting  trust  in 
accordance  with  VTA  1 3.  the  Trustee  will  have  the 
authority  from  the  outset  to  vote  all  shares  of  the 
Trust  Stock  on  all  matters  except  the  enumerated 
matters  in  1 4  “in  accordance  %vith  its  best  judgment 
concerning  the  interests  of  |CR1).”  An  informal 
opinion  letter  was  issued  on  November  18, 1996. 

*The  primary  application,  and  each  related 
application,  petition,  and  notice,  must  be 
accompanied  by  the  appropriate  fee.  See,  in  general, 
49  CFR  1002.2(f),  as  recently  amended  in 
Regulations  Governing  Fees  for  Services  Performed 
in  Connection  ivitli  Licensing  and  Related 
Services — 1997  Update.  STB  Ex  Parte  No.  542  (Sub- 
No.  1)  (STB  served  )an.  23. 1997,  62  FR  3487  Uan. 
23, 1997),  and  effective  February  24, 1997).  The  fees 
applicants  will  have  to  pay  may  include,  among 
others,  the  fees  codified  at:  49  CFR  1002.2(f)(39)(i) 
(S889.500  for  the  primary  merger  application);  49 
CFR  1002.2(f)(12)(i)  or  (12Xiii)  (S44.500  for  either 
an  application  or  a  petition  involving  the 


In  a  decision  served  and  published  in 
the  Federal  Register  on  November  27, 
1996  (61  FR  60317)  (Decision  No.  1),  the 
Board  gave  notice  of  the  prefiling 
notification,  found  that  the  transaction 
proposed  by  applicants  is  a  “major” 
transaction  as  defined  at  49  CFR 
1180.2(a),  and  invited  comments  from 
interested  persons  on  a  proposed 
procedural  schedule.  Comments  were 
due  on  December  13, 1996,  and  were 
received  on  or  before  that  date. 
Applicants  replied  to  the  comments  on 
December  23, 1996. 

Public  Comments 

Approximately  20  public  comments 
were  received  in  response  to  Decision 
No.  1.  Comments  were  filed  by  shipper 
organizations,  railroads,  electric 
utilities,  government  entities,  and  rail 
labor  unions  and  by  United  States 
Senators  Byron  L.  Dorgan  and  John  D. 
Rockefeller  IV. 

Some  commenters  suggested  that  we 
hold  in  abeyance  any  decision  regarding 
the  procedural  schedule  pending  the 
outcome  of  the  hostile  takeover  bid 
launched  by  NSC.  Others  suggested  that 
the  Board  coordinate  dates  in  both  the 
present  proceeding  and  the  CSX/Conrail 
proceeding  (STB  Finance  Docket  No. 
33220),  and  issue  a  single  procedural 
schedule. 

We  find  no  reason  to  delay  issuance 
of  this  procedural  order,  which  only 
begins  a  procedural  schedule  when  a 
NSC/Conrail  application  is  filed.  We 
realize  circumstances  are  unusual  here, 
but  we  believe  that  it  would  not  be 
judicious  for  us  to  speculate  about 
whether  two  merger  applications  will  be 
filed,  and  we  continue  to  have  the 
power  to  revise  our  handling  of  this 
matter  as  necessitated  by  changes  in 
these  circumstances.  Applicants  in  this 
proceeding  already  have  filed  their 


construction  of  a  rail  line);  49  CFR  1002.2(f)(21)(i) 
($13,200  for  an  abandonment  application,  except  an 
abandonment  application  filed  by  CRC  under  the 
Northeast  Rail  ^rvice  Act);  49  CFR  1002.2(f)(2lKii) 
($2,200  for  an  abandonment  notice  of  exemption); 
49  CFR  1002.2(fX21)(iii)  ($3,800  for  an 
abandonment  petition  for  exemption);  49  CFR 
1002.2(f)(22)  ($250  for  an  abandonment  application 
filed  by  CRC  under  the  Northeast  Rail  Service  Act); 
49  CFR  1002.2(0(36)  ($11,300  for  an  application  for 
use  of  terminal  bcilities);  49  CFR  1002.2(n(40)(iv) 
($750  for  a  trackage  rights  notice  of  exemption);  and 
49  (^FR  lOO2.2(0(4O)(vi)  ($5,600  for  a  trackage  rights 
petition  for  exemption).  The  Board  is  in  the  process 
of  revising  its  rules  and  the  way  user  fees  are 
applied  to  reflect  more  accurately  the  resources 
expended  on  related  filings  in  proceedings 
involving  major  transactions  Hied  under  fee  items 
38  through  41.  We  plan  to  issue  interim  rules 
shortly  that  also  will  implement  a  new  three-tiered 
fee  structure  for  inconsistent  applications  that 
includes  a  determination  of  whether  the  transaction 
being  proposed  is  minor,  significant,  or  ntajor.  In 
addition,  we  plan  to  clarify  what  a  responsive 
application  is  and  what  fees  should  be  assessed  for 
the  various  types  of  responsive  applications. 


notice  of  intent,  and  pursuant  to  49  CFR 
1180.4(b)  their  application  is 
anticipated  within  3  to  6  months.^  In 
the  interest  of  efficient  government,  we 
believe  that  we  should  establish  a 
procedural  schedule  in  a  timely  manner 
to  give  adequate  notice  to  all  interested 
persons  prior  to  the  anticipated  filing 
date  of  the  application.® 

We  find  it  unnecessary  to  consolidate 
this  proceeding  with  STB  Finance 
Docket  No.  33220,  in  which  no 
application  has  yet  been  filed,  and  thus 
will  adopt  separate,  but  identical, 
procedural  schedules  for  these 
proceedings,  which  will  not  begin  in 
either  case  until  an  application  is  filed.® 
Rather,  once  an  application  seeking 
approval  to  control  Conrail  has  been 
filed  and  the  procedural  schedule  in 
that  proceeding  has  begun,  we  will 
require  that  any  subsequent  application 
from  any  other  party  seeking  approval  to 
control  Conrail,  or  any  portion  of 
Conrail,  must  he  filed  as  an  inconsistent 
or  responsive  application  in  accordance 
with  the  procedural  schedule  then 
imderway.  Thus,  we  will  in  effect  have 
a  single  proceeding  for  determining  the 
control  or  merger  of  Conrail. 

After  reviewing  all  of  the  comments 
we  received  on  the  proposed  procedural 
schedule,  we  have  determined,  as 
discussed  below,  that  a  365-day 
proGi'dural  schedule  (which  is  110  days 
more  than  applicants  had  proposed) 
will  ensure  that  all  parties  are  accorded 
due  process  and  will  allow  us  ample 
time  to  consider  fully  all  of  the  issues 
in  this  proceeding.  Within  this 
procedural  schedule,  we  will  consider 
all  issues  affecting  the  public  interest, 
and  will  also  address  cumulative 


^We  note  tliat,  pursuant  to  49  CFR  1180.4(b)(3), 
“[a]  prefiling  notice  may  be  amended  to  indicate  a 
change  in  the  anticipated  filing  date.” 

*We  note  that,  at  a  shareholders'  meeting  on 
)anuary  17, 1997,  CSX  failed  to  obtain  Conrail 
shareholders’  approval  to  opt  out  of  Subchapter  25E 
of  the  Pennsylvania  Business  Corporation  Act.  See 
Pa.  Stat.  Ann.,  tit.  15,  §§  2541  through  2548  (West 
1995).  This  has  no  effect  on  our  decision  to  adopt 
a  procedural  schedule  in  this  proceeding  or  in  STB 
Finance  Docket  No.  33220,  as  the  procedural 
schedule  is  only  triggered  by  the  Hling  of  a  formal 
merger  application.  Our  issuance  of  such  a  decision 
neither  requires  action  by  any  person  or  party  nor 
prejudices  any  person  or  party. 

We  also  note  that  CSX,  Ckmrail  and  NSC  liave 
indicated  an  agreement  to  meet  to  discuss  matters 
pertaining  to  a  merger  involving  Conrail.  Given  the 
intent  of  CSX  and  Conrail  currently  on  the  record 
to  file  their  application  in  STB  Finance  Docket  No. 
33220  by  March  1,  the  Board  believes  that  it  must 
address  the  pending  petitions  to  set  a  procedural 
schedule  for  both  proceedings  at  this  time.  As  with 
any  action  that  the  Board  takes,  if  circumstances 
change  that  warrant  modiHcation  of  a  Board 
decision,  the  Board  will  take  whatever  action  is 
appropriate. 

"By  separate  decision  served  concurrently  in  STB 
Finance  Docket  No.  33220,  we  are  adopting  the 
same  procedural  schedule  for  the  CSX  proceeding. 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5513 


impacts  and  crossover  effects  of  prior 
mergers  as  appropriate.  Further,  we  will 
consider  the  transaction  in  light  of  any 
settlement  agreements  that  the 
applicants  may  reach  with  any  parties, 
regardless  of  the  complexity  of  the 
agreements. 

We  have  carefully  considered  the 
parties’  concerns  regarding  the  amount 
of  time  necessary  to  prepare  their  cases, 
and  have  crafted  the  attached 
procedural  schedule  with  fairness  to  all 
parties  in  mind.  Accordingly,  we  have 
adjusted  the  proposed  procedural 
schedule  to  give  more  time  for  the 
submission  of  filings.  We  also  believe 
that  we  have  established  a  schedule  that 
will  provide  adequate  time  for  the 
processing  of  any  inconsistent 
applications  that  may  be  filed  in  this 
proceeding. 

Environmental  Reporting 

Applicants  filed  comments  requesting 
that  we  modify  the  requirement  that 
applicants  file  an  environmental  report 
(ER)  on  F  ‘0  — 30  days  and  instead 
require  that  only  a  preliminary 
environmental  report  (PER)  be  filed  on 
F  —  30  days,  and  a  full  ER  when  the 
application  is  filed.  We  will  grant 
applicants’  request.  We  note,  however, 
that,  while  applicants’  two-step 
procedure  would  provide  early  notice  of 
specific  locations  that  will  be  the 
subject  of  the  detailed  analysis  of 
localized  environmental  effects,  the  PER 
would  not  be  sufficient  to  allow  the 
Board’s  Section  of  Environmental 
Analysis  (SEA)  to  commence  an 
adequate  review  process  during  the  30 
days  prior  to  the  filing  of  the 
application.  Accordingly,  SEA  will 
require  additional  time  to  complete  its 
environment  review  as  a  result  of  the 
delayed  filing  of  applicants’  ER.  We 
have  considered  this  delay  in  adopting 
the  extended  procedural  schedule. 

In  order  for  us  to  fulfill  our 
responsibihties  under  the  National 
Environmental  Policy  Act  and  other 
environmental  laws,  inconsistent 
applications  and  responsive 
applications  must  contain  certain 
environmental  information.  As  we  have 
stated  in  past  merger  proceedings, 
anyone  intending  to  file  an  inconsistent 
or  a  responsive  application  involving 
significant  operational  changes  or  an 
action  such  as  a  rail  line  abwdonment 
or  construction  under  49  CFR 
1105.6(b)(4)  of  our  environmental  rules 
must  include,  with  its  application,  a 
preliminary  draft  environmental 
assessment  (PDEA)  or  a  preliminary 
draft  environmental  impact  statement 

■o  F  is  the  date  of  filing  of  the  primary 
application. 


(PDEIS),  as  determined  by  SEA. 
Generally,  these  types  of  actions  require 
an  environmental  report  under  49  CFR 
1105.6(b)(4)  that  would  form  the  basis  of 
a  subsequent  environmental  assessment 
(or  environmental  impact  statement,  if 
warranted).  Here,  because  of  the  time 
firames  that  we  are  adopting,  a  PDEA  or 
PDEIS  is  necessary  at  the  time  that  an 
inconsistent  or  responsive  application  is 
filed.  We,  however,  will  not  require  an 
inconsistent  or  responsive  applicant  to 
file  an  ER  in  advance  of  the  filing  of  the 
inconsistent  or  responsive  application. 

Although  the  information  would  be 
presented  in  a  somewhat  different 
format,  the  PDEA  or  PDEIS  should 
address  essentially  the  same 
environmental  issues  that  would  have 
been  covered  by  an  ER.  The  PDEA  or 
PDEIS,  like  the  ER,  should  be  based  on 
consultations  with  SEA  and  the  various 
agencies  set  forth  at  49  CFR  1105.7(b). 

In  order  to  ensure  timely,  consistent, 
and  appropriate  environmental 
documentation,  inconsistent  and 
responsive  applicants  shall  consult  with 
SEA  as  early  as  possible.  If  a  PDEA  or 
PDEIS  is  not  submitted  or  is 
insufficient,  we  will  not  process  the 
inconsistent  or  responsive  application. 

If  an  inconsistent  or  responsive 
application  does  not  involve  significant 
operational  changes  or  an  action  such  as 
an  abandonment  or  construction,  it 
generally  is  exempt  from  environmental 
review.  The  applicant  must  certify, 
however,  that  the  proposal  meets  the 
exemption  criteria  imder  49  CFR 
1105.6(c)(2).  Again,  anyone  intending  to 
file  an  inconsistent  application  or 
responsive  application  shall  consult 
with  SEA  as  early  as  possible  regarding 
the  appropriate  environmental 
documentation.  Due  to  the  uncertainties 
associated  with  this  proposed 
transaction,  we  reserve  die  right  to 
adjust  the  environmental  review 
process,  as  appropriate. 

Notice  of  Intent  To  Participate 

All  documents  received  by  the  Board 
concerning  this  proceeding  will  become 
part  of  the  record  and  will  be  placed  in 
the  public  docket  for  inspection  and 
copying.  Only  those  documents 
considered  formal  filings  (i.e..  those 
meeting  the  filing  specifications 
discussed  above  in  the  ADDRESSES 
section)  will  be  downloaded  to  the  so- 
called  pleading  list.  Moreover,  persons 
who  submit  documents  that  are  not 
considered  formal  filings  will  not  be 
placed  on  the  service  list  in  this 
proceeding. 

We  will  compile  and  issue  an  official 
service  list  at  an  early  stage  of  this 
proceeding  to  help  facilitate  the 
participation  of  persons  who  will  be 


actively  participating  as  “parties  of 
record’’  (FOR).  We  are  requiring  these 
persons  to  notify  the  Board,  in  writing, 
within  45  days  after  the  primary 
application  is  filed,  of  their  intent  to 
participate  actively  in  this  proceeding. 

In  order  to  be  designated  a  FOR,  a 
person  must  submit  an  original  plus  25 
copies  of  the  notice,  along  with  a 
certificate  of  service  to  the  Secretary  of 
the  Board,  indicating  that  the  notice  has 
been  properly  served  on  applicants’ 
representatives  and  Judge  Leventhal." 
Every  future  filing  must  have  its  own 
certificate  of  service  indicating  that  all 
FORs  on  the  service  list  and  Judge 
Leventhal  have  been  served  with  a  copy 
of  the  filing.  Members  of  the  United 
States  Congress  will  be  designated  as 
MOC  and  Governors  will  be  designated 
as  GOV  on  the  service  list.  They  are  not 
parties  of  record  and  need  not  be  served 
with  copies  of  filings,  unless  designated 
as  a  FOR. 

We  will  continue  to  follow  the 
practice  established  in  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — 
SouAem  Pacific  Rail  Corporation, 
Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and 
The  Denver  and  Rio  Grande  Western 
Railroad  Company,  Finance  Docket  No. 
32760  iUP/SP).  See  UP/SP,  Decision  No. 
15  (STB  served  Feb.  16, 1996),  at  2-3. 
Copies  of  decisions,  orders,  and  notices 
will  be  served  only  on  those  persons 
who  are  designated  as  FOR  or  MOC  or 
GOV  on  the  official  service  list.  All 
other  interested  persons  are  encouraged 
to  make  advance  arrangements  with  the 
Board’s  copy  contractor,  DC  News  & 
Data,  Inc.  (DC  News),  to  receive  copies 
of  Board  decisions,  orders,  and  notices 
served  in  this  proceeding.  DC  News  will 
handle  the  collection  of  charges  and  the 
mailing  and/or  faxing  of  decisions  to 
persons  who  request  this  service.  The 
telephone  numl^r  for  DC  News  is:  (202) 
289-4357. 

Comments,  Protests,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argument 

Most  commenters  expressed  a  need 
for  more  time  to  prepare  protests, 
requests  for  conditions,  and  other 
opposition  evidence  and  argument,  and 
ask  that  these  submissions  be  due  on 
F-fl20  days  or  later,  instead  of  due  on 
F+75  days.  In  their  response  to  those 
comments,  applicants  support  giving 

■ '  The  Office  of  the  Secretary  will  compile  the 
official  service  list  for  this  proceeding  after  service 
of  this  decision  adopting  a  procedural  schedule. 
Persons  named  on  the  earlier  service  list  will  not 
automatically  be  placed  on  the  official  service  list. 
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persons  at  least  120  days  to  make  such 
submissions. 

We  will  extend  the  time  for  filing 
comments,  protests,  requests  for 
conditions,  and  other  opposition 
evidence  and  argument  to  F-t-120  days  as 
requested  by  applicants  and  most  of  the 
commenters.  All  inconsistent  and 
responsive  applications,  and  comments, 
including  comments  firom  the  United 
States  E)epartment  of  Justice  (DOJ)  and 
the  United  States  Department  of 
Transportation  (DOT),  are  also  due  on 
F+120  days.  Every  party  intending  to 
file  an  inconsistent  or  responsive 
application  must  contact  the  Office  of 
the  Secretary  at  (202)  927-5686  or  927- 
8910  to  reserve  an  STB  Finance  Docket 
No.  33286  Sub-number  to  use  in  filing 
the  description  of  anticipated 
inconsistent  or  responsive  application 
due  on  F+60  days.  (After  the  Board 
relocates  to  its  new  offices,  the  new 
number  will  be  (202)  565-1681.) 

Responses  and  Rebuttals 

Applicants  support  a  schedule  that 
would  permit  them  to  file  at  F  +  150 
days  a  single  pleading  (Consolidated 
Filing)  containing  responses  to 
comments,  protests,  and  requested 
conditions  filed  by  all  participating 
parties  (including  ail  government 
parties)  and  their  rebuttal  in  support  of 
the  primary  application,  as  well  as  their 
responses  to  inconsistent  or  responsive 
applications.  Our  schedule  will  provide 
for  applicants’  filing  a  Consolidated 
Filing  containing  responses  to 
comments,  protests,  and  requested 
conditions  filed  by  all  participating 
parties  (including  all  government 
parties)  and  their  rebuttal  in  support  of 
the  primary  application,  as  well  as  their 
responses  to  inconsistent  or  responsive 
applications.  A  Consolidated  Filing  by 
applicants  would  result  in  a  more 
orderly  record  and  would  allow  them  to 
address  the  issues  coherently  in  one 
submission,  without  needless 
fia^entation  or  repetition. 

Numerous  commenters  (including 
DOT),  however,  have  urged  that  we 
allow  them  additional  time  to  digest  and 
respond  to  comments,  protests, 
requested  conditions,  and,  in  particular, 
any  inconsistent  and  responsive 
applications.  Given  the  complexity  and 

As  in  prior  merger  proceedings,  we  think  it 
appropriate  to  tighten  the  deadlines  provided  by  49 
Ch  k  1115.1(c).  Accordingly,  the  provisions  of  the 
second  sentence  of  49  CFR  1115.1(c)  to  the  contrary 
notwithstanding,  an  appeal  to  a  decision  issued  by 
fudge  Leventhal  must  be  filed  within  3  working 
days  of  tlie  date  of  his  decision,  and  any  response 
to  any  such  appeal  must  be  filed  within  3  working 
days  thereafter.  Likewise,  any  reply  to  any 
procedural  nootion  filed  with  the  Board  itself  in  the 
first  instance  must  also  be  filed  within  3  working 
days  of  the^date  the  motion  is  filed. 


magnitude  of  issues  that  potentially  may 
arise  in  an  inconsistent  or  responsive 
application,  we  will  add  time  in  the 
schedule  for  responses  to  these  filings. 
Responses  to  inconsistent  and 
responsive  applications,  comments, 
protests,  requested  conditions,  and 
opposition  evidence  and  argument,  as 
well  as  rebuttal  in  support  of  the 
primary  application,  will  be  due  on  F  + 
180  days.  We  note  that,  because 
inconsistent  and  responsive  applicants 
must  submit  descriptions  of  their 
intended  applications  on  F  +  60  days, 
parties  will  have  in  effect  120  days  to 
prepare  their  responses  due  on  F  -t- 180 
days  to  any  inconsistent  and  responsive 
applications.  This  schedule  will  allow 
adequate  time  for  the  processing  of 
inconsistent  and  responsive 
applications  filed  in  this  proceeding, 
and  we  do  not  anticipate  that  further 
extensions  to  this  schedule  will  be 
necessa^. 

We  will  not  allow  parties  filing 
comments,  protests,  and  requests  for 
conditions  to  file  rebuttal  in  support  of 
those  pleadings.  Parties  filing 
inconsistent  and/or  responsive 
applications  have  a  right  to  file  rebuttal 
evidence,  while  parties  simply 
commenting,  protesting,  or  requesting 
conditions  do  not.  UP/SP,  Decision  No. 

6  (ICC  served  Oct.  19, 1995,  at  7-8,  60 
FR  54384  (Oct.  23, 1995));  Burlington 
Northern  Inc.  and  Burlington  Northern 
Railroad  Company — Control  and 
Merger — Santa  Fe  Pacific  Corporation 
and  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 
32549,  Decision  No.  16  (ICC  served  Apr. 
20, 1995),  at  11.  Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  will  be  due  on  F  +  220 
days,  which  will  allow  inconsistent  and 
responsive  applicants  40  days  instead  of 
15  days  to  prepare  their  rebuttals. 

Other  Dates 

We  also  will  expand  the  schedule  to 
allow  parties  5  additional  days  to 
prepare  briefs  (not  to  exceed  50  pages), 
which  will  be  due  on  F  +  260  days,  as 
well  as  5  additional  days  to  prepare  for 
oral  argument  (close  of  record),  which  is 
scheduled  on  F  +  300  days.  As  for  the 
remainder  of  the  schedule,  we  will 
adopt  the  timetable  as  had  been 
proposed.  The  voting  conference  (at 
Board’s  discretion)  is  scheduled  on  F  + 
305  days;  and  the  date  of  service  of  the 
final  decision  is  scheduled  on  F  -t-  365 
days. 

in  summary,  the  procedural  schedule 
we  adopt  here  consisting  of  a  365-day 
time  period  both  is  fair  to  all  of  the 
parties  and  allows  us  sufficient  time  to 
resolve  the  unique  issues  that  we 
anticipate  will  arise  in  connection  with 


any  merger  proposal  involving  Conrail. 
Our  schedule  is  consistent  with  the 
thrust  and  weight  of  the  comments  and 
accommodates  the  processing  of  major 
inconsistent  or  responsive  applications. 

Discovery 

In  accordance  with  our  decision  in 
Expedited  Procedures  For  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings,  STB  Ex 
Parte  No.  527  (STB  served  Oct.  1, 1996, 
61  FR  52710  (Oct.  8, 1996)),  parties 
should  not  file  any  discovery  requests  or 
materials  with  the  Board  unless  they  are 
attached  as  part  of  an  evidentiary 
submission,  or  motions  to  compel  or 
responses  thereto.  The  Secretary’s  Office 
will  otherwise  reject  them. 

If  parties  wish  to  engage  in  discovery 
or  establish  discovery  guidelines,  they 
are  directed  to  consult  with 
Administrative  Law  Judge  Leventhal. 
Judge  Leventhal  is  authorized  to 
convene  a  discovery  conference,  if 
necessary  and  as  appropriate,  in 
Washington,  DC,  and  to  establish  such 
discovery  guidelines,  if  any,  as  he 
deems  appropriate.  However,  Judge 
Leventhal  is  not  authorized  to  make 
adjustments  to,  or  to  modify,  the  dates 
in  the  procedural  schedule.  We  believe 
the  schedule  as  adopted  allows 
sufficient  time  for  meaningful 
discovery.  Any  interlocutory  appeal  to  a 
decision  issued  by  Judge  Leventhal  will 
be  governed  by  the  stringent  standard  of 
49  CFR  1115.1(c):  “Such  appeals  are  not 
favored;  they  will  be  granted  only  in 
exceptional  circumstances  to  correct  a 
clear  error  of  judgment  or  to  prevent 
manifest  injustice.”  See  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company — Control — Chicago  and  North 
Western  Transportation  Company  and 
Chicago  and  North  Western  Railway 
Company,  Finance  Docket  No.  32133, 
Decision  No.  17  (ICC  served  July  11, 
1994),  at  9  (applying  the  “stringent 
standard”  of  49  CFR  1115.1(c)  to  an 
appeal  of  an  interlocutory  decision 
issued  by  the  ICC’s  former  Chief 
Administrative  Law  Judge  Paul  S. 

Cross). 

Merger-Related  Abandonments 

The  procedural  schedule  applicable  to 
merger-related  abandonments  will  be  as 
follows:  (1)  all  merger-related 
abandonment  proposals  (which  may  be 
filed  as  applications,  petitions,  and/or 
notices)  are  to  be  filed,  with  any  and  all 
supporting  docmnentation, 
simultaneously  with  the  primary  « 
application;  and  (2)  if  the  primary 
application  is  complete,  we  shall 
publish  in  the  Federal  Register,  by  day 
F  4-  30,  notice  of  the  acceptance  of  the 
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primary  application  as  well  as  notice  of 
any  merger-related  abandonment 
proposal.  Thereafter,  with  respect  to 
each  merger-related  abandonment 
proposal:  (3)  interested  parties  must  file 
notifications  of  intent  to  participate  in 
the  specific  abandonment  proceedings 
by  day  F  +  45;  (4)  interested  parties 
must  file  opposition  submissions, 
requests  for  public  use  conditions,  and/ 
or  Trails  Act  requests  by  day  F  +  120; 
(5)  applicants  may  file  rebuttal  in 
support  of  their  abandonment 
proposals,  and/or  responses  to  any 
requests  for  public  use  conditions  and 


Trails  Act  requests,  by  day  F  +  180;  (6) 
as  with  the  primary  application  and  all 
related  matters,  briefs  shall  be  due  by 
day  F  +  260,  oral  argument  will  be  held 
on  day  F  +  300,  and  a  voting  conference 
will  be  held,  at  the  Board’s  discretion, 
on  day  F  +  305;  and  (7)  if,  in  the  final 
decision  served  on  day  F  +  365,  we 
approve  the  primary  application,  we 
also  will  address,  in  that  final  decision, 
each  of  the  abandonment  proposals,  and 
all  matters  (including  requests  for 
public  use  conditions  and  Trails  Act 
requests)  relative  thereto;  and  if  we 
either  approve  or  exempt  any  of  the 


abandonment  proposals,  we  shall 
require  interested  parties  to  file,  no  later 
than  10  days  after  the  date  of  service  of 
the  final  decision,  offers  of  financial 
assistance  with  respect  to  any  approved 
or  exempted  abandonments. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  30, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 


Final  Procedural  Schedule 


F-30 

F . 

F+30  .. 

F+45  .. 
F+60  .. 

F+120 


F+150 

F+180 


F+220 

F+260 

F+300 

F+305 

F+365 


Preliminary  Environmental  Report,  including  supporting  documents,  due. 

Primary  a^ication  &  related  applications  filed.  [Environmental  Report,  including  all  supporting  documents,  due.] 

Federal  Register  publication  of:  notice  of  acceptance  of  primary  application  and  related  applications,  petitions  and  no¬ 
tices;  and  notice  of  any  merger-related  abandonment  applications,  petitions,  arxj  notices  of  exemption. 

Notification  of  intent  to  participate  in  proceeding  due. 

Description  of  anticipated  inconsistent  and  responsive  applications  due;  petitions  for  waiver  or  clarification  due  with  re¬ 
spect  to  such  applications. 

Inconsistent  arxl  responsive  applications  due.  All  comments,  protests,  requests  for  cornlitions,  2md  any  other  opposition 
evidence  and  argument  due.  Comments  by  U.S.  Department  of  Justice  and  U.S.  Department  of  Transportation  due. 
With  respect  to  all  merger-related  abandonments:  opposition  submissiorts,  requests  for  public  use  conditions,  and 
Trails  Act  requests  due. 

Notice  of  acce^kance  (if  required)  of  inconsistent  and  responsive  applications  published  in  the  Federal  Register. 

Respor^e  to  inconsistent  and  responsive  applications  due.  Response  to  comments,  protests,  requested  conditions,  arxJ 
o^er  opposition  arguments  and  eviderK:e  due.  Rebuttal  in  support  of  primary  application  and  related  applications  due. 
With  respect  to  all  merger^related  abandonments:  rebuttal  due;  and  responses  to  requests  for  public  use  arxl  Trails 
Act  conditions  due. 

Rebuttal  in  support  of  inconsistent  and  responsive  applications  due. 

Briefs  due,  all  parties  (not  to  exceed  50  pages). 

Oral  argument  (close  of  record). 

Voting  conference  (at  Board’s  discretion). 

Date  of  service  of  final  decision.  With  respect  to  any  approved  or  exempted  abandonments:  offers  of  finarKial  assist¬ 
ance  must  be  filed  no  later  than  10  days  after  the  date  of  service  of  the  final  decision. 


Notes:  Immediately  upon  each  evidentiary  filing,  the  fifing  party  will  place  all  documents  releveuit  to  the  filing  (other  them  documents  that  are 
privileged  or  otherwise  protected  from  discover)  in  a  depository  open  to  all  parties,  arxl  will  make  its  witnesses  available  for  cSscovery  deposi¬ 
tions.  Access  to  documents  subject  to  protective  order  will  be  appropriately  restricted.  Parties  seeking  discoveiy  depositior^  may  proceed  by 
agreement.  Discovery  on  responsive  ar^  inconsistent  applications  will  begin  immediately  upon  their  filing.  The  Administrative  Law  Judge  as- 
signed  to  this  proceeding  will  have  the  authority  initially  to  resolve  any  discovery  disputes. 


[FR  Doc.  97-2858  Filed  2-4-97;  8:45  am) 
BILUNG  CODE  4915-00-P 


[STB  Finance  Docket  No.  33348] 

Sault  Ste.  Marie  Bridge  Company — 
Trackage  Rights  Exemption — 
Wisconsin  Central  Ltd. 

Wisconsin  (Dentral  Ltd.  (WCL)  has 
agreed  to  grant  non-exclusive  overhead 
trackage  rights  to  Sault  Ste.  Marie 
Bridge  Company  (SSMB)  over  WCL’s 
line  of  railroad  between  milepost  310.7 
at  Hermansville,  MI,  and  milepost  342.7 
at  Gladstone,  MI,  a  distance  of 
approximately  32.0. 

The  transaction  is  scheduled  to  be 
consummated  on  January  29, 1997,  or 
upon  SSMB’s  consummation  of  the 
transaction  in  STB  Finance  Docket  No. 
33290,  Sault  St.  Marie  Bridge 
Company — Acquisition  and  Operation 


Exemption — Lines  of  Union  Pacific 
Railroad  Company,  whichever  is  later.* 

WCL  has  conciurently  filed  a  Notice 
of  Exemption  in  STB  Finance  Docket 
No.  33349,  Wisconsin  Central  Ltd. — 
Trackage  Rights  Exemption — Sault  Ste. 
Marie  Bridge  Company.  In  conjunction 
with  that  filing,  the  proposed  trackage 
rights  will  allow  SSMB  and  WCL  to 
jointly  utilize  their  parallel  lines 
between  Hermansville,  MI,  and  Larch/ 
Gladstone,  MI,  for  the  purpose  of 
improving  the  flexibility  and  efficiency 
of  operations  in  that  corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 


'  The  exemption  in  STB  Finance  Docket  No. 
33290  became  effective  on  January  20, 1997.  SSMB 
agreed  to  re&ain  from  consummating  the 
acquisition  until  January  24, 1997.  A  petition  to 
stay  the  effective  date,  that  had  been  filed  on 
January  6, 1997,  was  denied  by  a  decision  served 
on  January  24, 1997. 


conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33348,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Thomas  J.  Litwiler,  Esq.,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
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Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago.  IL  60601. 

Decided:  January  29, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vemon  A.  Williams, 

Secretary. 

|FR  Doc.  97-2855  Filed  2-4-97;  8:45  ami 
BILLING  CODE  4915-00-P 


[STB  Finance  Docket  No.  33349] 

Wisconsin  Central  Ltd.— Trackage 
Rights  Exemption — Sault  Ste.  Marie 
Bridge  Company 

Sault  Ste.  Marie  Bridge  Company 
(SSMB)  has  agreed  to  grant  Wisconsin 
Central  Ltd.  (WCL)  non-exclusive 
overhead  trackage  rights  over  SSMB’s 
line  of  railroad  between  milepost  118.0 
at  Larch,  MI,  and  milepost  176.9  at 
Negaimee,  MI,  a  distance  of 
approximately  58.9  miles,  and  non¬ 
exclusive  overhead  and  local  trackage 
rights  between  milepost  4.1  at 
Hermansville,  MI,  and  milepost  118.0  at 
Larch,  MI,  a  distance  of  approximately 
25.0  miles.  The  total  distance  of 
trackage  rights  to  be  acquired  is 
approximately  83.9  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  January  29, 1997,  or 
upon  SSMB’s  consummation  of  the 
transaction  in  STB  Finance  Docket  No. 
33290,  Sault  St.  Marie  Bridge 
Company — Acquisition  and  Operation 
Exemption — Lines  of  Union  Pacific 
Railroad  Company,  whichever  is  later.* 


■  The  exemption  in  STB  Finance  Docket  No. 
33290,  which  covere  the  transaction  by  which 
SSMB  would  acquire  the  lines  over  which  it  is 
granting  trackage  rights  to  WCL  in  the  present 
transaction,  became  effective  on  January  20, 1997. 


The  purpose  of  the  trackage  rights  is 
to  connect  WCL’s  existing  lines  at 
Hermansville,  Larch,  and  Negaunee,  MI. 
The  trackage  rigjits  between  Larch  and 
Negaunee  will  improve  transit  times 
and  the  quality  of  WCX  service  for 
shippers  in  Michigan’s  Upper 
Peninsula.  SSMB  has  concurrently  filed 
a  Notice  of  Exemption  in  STB  Finance 
Docket  No.  33348,  Sault  Ste.  Marie 
Bridge  Company — Trackage  Rights 
Exemption — Wisconsin  Central  Ltd.  In 
conjunction  with  that  filing,  the 
proposed  trackage  rights  between 
Hermansville,  MI,  and  Larch,  MI,  will 
allow  WCL  and  SSMB  to  jointly  utilize 
their  parallel  lines  to  improve  ^e 
flexibility  and  efficiency  of  operations 
in  that  corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  tra^age 
rights  will  be  protected  by  the 
conditions .  nposed  in  Norfolk  and 
Western  By.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33349,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 


SSMB  agreed  to  refrain  horn  consummating  the 
acquisition  until  January  24, 1997.  A  petition  to 
stay  the  effective  date,  that  had  been  Hied  on 
January  6, 1997,  was  denied  hy  decision  served  on 
January  24, 1997. 


of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Thomas  J.  Litwiler,  Esq.,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago.  IL  60601. 

Decided:  January  29, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vemon  A.  Williams, 

Secretary. 

[FR  Doc.  97-2856  Filed  2-4-97;  8:45  am] 
BILLING  CODE  4915-00-P 


SURFACE  TRANSPORTATION  BOARD 

[STB  Docket  No.  AB-290  (Sub-No.  188X)] 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — Between 
Edgefieid  and  Escambia  Junction,  SC 

Notice  to  the  Parties 

A  notice  in  the  above  proceeding, 
served  and  published  in  the  Federal 
Register  (62  FR  3941)  on  January  27, 
1997,  inadvertently  referred  to  the 
applicant  as  Norfolk  and  Western 
Railway  Company  (NW)  in  the  title  and 
in  the  text  of  the  notice.  Please  correct 
your  copies  by  substituting  Norfolk 
Southern  Railway  Company  (NS)  as  the 
applicant.  Because  this  is  a  ministerial 
error,  the  procedural  schedule  dates  set 
forth  in  the  served  notice  will  remain 
the  same. 

Vemon  A.  Williams, 

Secretary. 

[FR  Doc.  97-2859  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4915-00-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx:y  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP):  Fund  for 
Rural  America  Program 

Correction 

In  notice  document  97-2273, 
beginning  on  page  4382,  in  the  issue  of 


January  29, 1997,  make  the  following 
corrections: 

1.  On  page  4385,  in  the  first  column, 
in  C.  Focus  of  the  Program,  in  the  first 
paragraph,  in  the  second  line,  “Care” 
should  read  “Core”. 

2.  On  the  same  page,  in  the  same 
column,  in  1.  The  Fund  Core  Initiative, 
in  the  last  line  of  the  second  paragraph, 
“703(c)(2)(A))”  should  read 
“793(c)(2)(A))” 

3.  On  the  same  page,  in  the  second 
column,  in  (2)  Environomental 
stewardship,  in  the  second  paragraph,  in 
the  fourth  line,  “Adoptive”  should  read 
“Adaptive”. 

4.  On  the  same  page,  in  the  fifth 
example  in  (2)  Environmental 
stewardship,  in  the  third  column,  in  the 
first  line,  “to  line”  should  read  ”to 
link”. 


5.  On  page  4388,  in  E.  Funding 
Mechanisms,  in  the  first  paragraph,  in 
the  third  line  “REFP”  should  read 
“RFP”. 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

Correction 

In  notice  document  97-1574, 
appearing  on  page  3497,  in  the  issue  of 
Thursday,  January  23, 1997,  make  the 
following  correction: 

In  the  second  column,  the  date  above 
the  signature  line  should  read  January 
16, 1997. 

BILLING  CODE  1SOS^)1-0 


ri; 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 
aids 


202-523-5227 


Laws 

For  additional  information 


Presidential  Documents 

Executive  orders  and  proclamations 

The  United  States  Government  Manual 


523-5227 

523-5227 


Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


523-4534 

523-3187 

523-5229 


ELECTRONIC  BULLETIN  BOARD 


Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 


You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register’s 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  numlwr  is:  301-713-5905 


FEDERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 


4895-5138. 

5139-5292. 

5293-5518. 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
serivces  (CHAMPUS); 
Unproven  drugs,  devices, 
and  medical  treatments 
and  procedures; 
recognition  as  nationally 
accepted  medical  practice 
process;  exclusion 
clarification;  published 
1-6-97 

Medical  quality  assurance 
(QA)  recorcte,  confidentiality; 
arxf  order  of  succession  of 
officers  to  act  as  Secretary 
of  Defense;  CFR  parts 
removed;  published  2-5-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerarices  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Glufosinate  ammonium; 
published  2-5-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 

New  drug  applications- 
Ivermectin  chewables; 

published  2-5-97 
Naltrexone  hydrochloride 
injection;  published 
2-5-97 

Tetracycline  hydrochloride 
sol(i>le  powder; 
published  2-5-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Canelo  Hills  ladies’-tresses, 
etc.  (three  wetland 
species  in  southern 
Arizona  arxj  northern 
Sonora,  Mexico); 
published  1-6-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Organization  and 
operations— 

Membership  fields 
restructuring, 
permission;  interpretive 


ruling  and  policy 
statement;  published 
2-5-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution: 

Facilities  transfering  oil  or 
hetzardous  materials  in 
bulk- 

Correction;  published 
1-24-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc.;  reduction  of 
dangerous  impacts  on 
children;  published 
1-6-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West;  Comments  due  by  2- 
10-97;  published  1-9-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurarx^e  regulations: 
Forage  seeding;  comments 
due  by  2-14-97;  published 

1- 15-97 

AGRICULTURE 
*  DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  arxl  sale: 

Timber  sale  contracts; 
cancellation;  comments 
due  by  2-13-97;  published 
12-30-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  £tllotments,  and 
production  adjustments; 
Tobacco;  comments  due  by 

2- 12-97;  published 
1-27-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Nutrition  labeling  and 
reference  daily  intakes  for 


vitamin  K,  selenium, 
manganese,  chromium, 
molybdenum  and  chloride; 
comments  due  by  2-11-97; 
published  12-13-96 
AGRICULTURE 
DEPARTMENT 
Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Commerce  control  list- 
Encryption  items 
transferred  from  U.S. 
Munitions  List  to  the 
Commerce  Control  List; 
comments  due  by  2-13- 
97;  published  12-30-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 

Scallop  fishery  vessel 
entry;  temporeuy 
moratorium;  comments 
due  by  2-10-97; 
published  1 2-25-96 
Magixjson  Act  provisions; 
comments  due  by  2-12- 
•  97;  published  1-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Hazardous  substarKes; 

Baby  cribs;  requirements  for 
fulFsize  and  non-fulFsize; 
comments  due  by  2-14- 
97;  published  12-16-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 
Irxlividual  compensation; 
comments  due  by  2-11- 
97;  pi*lished  12-13-96 
Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  arxl 
audit  cognizarx:e; 
comments  due  by  2-10- 
97;  published  12-11-96 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories; 
general  guidelines  for  site 
recommerxiation;  comments 
due  by  2-14-97;  published 
12-16-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 

Room  air  corxlitioner  energy 
conservation  standards; 


comments  due  by  2-13- 
97;  published  1-29-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin 
production  facilities 
(Groups  I  and  IV); 
comments  due  by  2-13- 
97;  published  1-14-97 
Air  programs;  State  authority 
delegations: 

Oregon;  comments  due  by 
2-14-07;  published 

1- 15-97 
Clean  Air  Act 

Continuous  emission 
monitoring  program; 
excess  emissions;  appeal 
procedures;  comments 
due  by  2-10-97;  published 

2- 5-97 

Water  pollution  control: 

National  px)llutant  discharge 
‘elimination  system- 
Permitting  procedures; 
comments  due  by  2-10- 
97;  published  12-11-% 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Cellular  arxl  gener£tl 
wireless  communications 
services;  geographic 
partitioning  arxf  spectrum 
disaggregation;  market 
entry  barriers  elimination; 
comments  due  by  2-10- 
97;  ptrt)lished  1-6-97 
Radio  arxf  television 
broadcastir^g: 

Personal  attack  arxl  political 
editorial  rules;  comments 
due  by  2-10-97;  published 
12-27-% 

Radio  services,  special: 
Experimental  radio  servi^ 
rules;  revision;  comments 
due  by  2-10-97;  published 
12-30-% 

Radio  stations;  table  of 
eissignments: 

Georgia;  comments  due  by 
2-10-97;  published 
12-24-% 

Wyoming;  comments  due  by 
2-10-97;  piAilished 
12-24-% 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  arxj 
audit  cognizarx:e; 
corrxnents  due  by  2-10- 
97;  piMished  12-11% 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 


IV 
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Adjuvants,  production  aids, 
and  sanitizers- 
2,2’-ethy1idenebis  (4,6-di- 
tert-butyiphenyl) 
fluorophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medical  devices: 

Neurological  devices- 
Cranial  electrotherapy 
stimulators;  prema^et 
approval  requirenrent; 
comments  due  by  2-12- 
97;  published  1-28-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
partnership  program; 
streamlining;  comments 
due  by  2-10-97;  published 
12-11-% 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endarrgered  arxl  threatened 
species: 

Jaguar  (panthera  onca); 
comments  due  by  2-14- 
97;  published  1-31-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permarrent  program  arrd 
abandoned  mirie  Uind 
reclamation  plan 
submissions: 

Arkansas;  corrvnents  due  by 
2-14-97;  published 
1-30-97 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  arxl 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-% 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Regulatory,  health,  arvl 
radiation  safety  licensing  . 
practices;  clarification; 
comments  due  by  2-12- 
97;  published  11-14-% 
Rulemaking  petitions: 

Nuclear  Energy  Institute; 
comments  due  by  2-10- 
97;  published  11-26-% 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 

Excepted  service- 
Summer  employment; 
comments  due  by  2-12- 
97;  published  1-13-97 
POSTAL  SERVICE 
International  Mail  Manual: 
Global  package  link  (GPL) 
service  to  Canada; 
comments  due  by  2-12- 
97;  published  1-13-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  Advisers  Act  of 
1940; 


Investment  advisers 
between  Commission  and 
states;  reallocation  of 
responsibilities;  comments 
due  by  2-10-97;  published 
12-27-% 

Investment  Companies: 

National  Securities  Markets 
Improvement  Act  of  19%;' 
private  investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 

TRANSPORTATION- 

DEPARTMENT 

Federal  Aviation  V 

Administration 

Airworthiness  directives: 

Air  Tractor,  Inc.;  comments 
due  by  2-14-97;  published 
11-26-96 

Bell  Helicopter  Textron,  Inc.; 
comments  due  by  2-10- 
97;  published  12-12-% 
Burkfuirt  Grob,  Luft-und 
Raumfahrt;  comments  due 
by  2-12-97;  published  12- 
10-% 

Glasflugel;  comments  due 
by  2-12-97;  published  12- 
10-% 

Class  E  airspace;  comments 
due  by  2-10-97;  published 
1-2-97 

Rulemaking  petitions; 
summary  arxf  disposition; 
comments  due  by  2-10-97; 
published  12-11-96 


TRANSPORTATION 

DEPARTMENT 

Maritime  Administration 

Cargo  preference-U.S.  flag 

wessels: 

Exclusive  carriage  of  export 
cargo- 

Available  U.S.  flag 
commercial  vessels; 

■  comments  due  by  2-10- 
97;  published  12-24-% 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 
Programs  Administration 

Drug  and  alcohol  testing: 

Reporting  drug  and  alcohol 
testing  results  by 
computer  disk;  comments 
due  by  2-10-97;  published 
12-12-% 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Accuracy-related  penalties; 
reasonable  basis 
definition;  comments  due 
by  2-10-97;  published  11- 
12-% 

Computer  programs 
transactions;  classification; 
comments  due  by  2-11- 
97;  pubUshed  11-13-% 
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